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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

UNITED STATES SECURITIESAND
EXCHANGE COMMISSION,

Plaintiff,
Case No. C2-03-CV-326
V.
JUDGE ALGENON L. MARBLEY
SIERRA BROKERAGE SERVICES :
INC.,ET AL., . Magistrate Judge Abel

Defendants

OPINION & ORDER

. INTRODUCTION

The Securities and Exchange Commissi@HC”) filed this civil enforcement action
against twelve defendants alleging that they}ated registration, disclosure, and anti-fraud
provisions of federal securitiégw in connection with the public sale of Bluepoint Linux
Software Corporation’s (“Bluepoif)tshares. In Count I, the &Eclaims that Defendants Aaron
Tsai (“Tsai”), Michael Markow (“Markow”) Global Guarantee Corporation (“Global
Guarantee”), Francois Goelo (“Goelo”), YomgXang (“Yang”), K&J Consulting Ltd. ("K & J
Consulting”), Ke Lou (“Lou”), M & M Mangement Ltd. ("M & M”), Sierra Brokerage
Services, Inc. (“Sierra”), and fliey Richardson (“Richardson”) elated Section§(a) and 5(c)
of the Securities Act of 1933$ecurities Act”), 15 U.S.88 77e(a) and 77e(c), by trading
securities in interstate comneerwithout filing registration stateants. Counts Il, IlI, 1V, and VI
of the Complaint allege that DefendaMarkow, Global Guarantee, Goelo, Yang, K & J

Consulting, Lou, M & M, Sierra, Richard GeigéGeiger”), and Richardson engaged in a
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“pump and dump” scheme that manipulatedrtiagket price for Bluepoint shares on March 6,
2000, in violation of Sections 17(a) and 17(a)(3) of the Securities Act, 15 U.S.C. 88 77q(a)(1)
and 77qg(a)(3); Section 10(b) of the Secusifiexchange Act of 1934 (“Exchange Act”), 15
U.S.C. § 78)(b), Rule 10b-5 thereunder,(LF.R. 8240.10b-5; and Section 15(c)(1) of the
Exchange Act, 15 U.S.C. § 780(c)(1). Counts VIl and IX allege that Defendants Tsai (acting
individually), and Goelo (individdly and as part of a group), Yauigdividually and as part of a
group), K& J Consulting, Markow, Global Guatae, Lou, and M & Mdcting collectively)
failed to report their beneficiamwnership of securities inafation of Section 13(d) of the
Exchange Act, 15 U.S.C. 88 78m(d)(1) any Rules 13d-1(a) and 13d-2(a) thereunder, 17
C.F.R. 88 240.13d-1, 240.13d-2; and Section 16(#)eoExchange Act, 15 U.S.C. § 78p(a) and
Rule 16a-3 thereunder, 17 C.F.R. 88 240.16a-3.

Now before the Court is the SEC’s motimn summary judgment (doc. no. 124) against
Defendants Tsai, Markow, Global Guarantéang, K & J Consulting, Lou, M & M, Goelo,
Sierra, and Richardson on the &@&ut 5 registration claim (Count I) and on the Section 13(d) and
16(a) disclosure claims (CownVIll and 1X). Defendants B, Markow, Global Guarantee,
Goelo, Yang, K & J Consulting, Lou, M & M, and Geiger (collectively “Defendants”) have cross
motioned for summary judgment on the registratand disclosure counts (Counts I, VIII, and
IX) and also seek summary judgment on the mariatipulation scheme counts (Counts Il, 11,
IV, and VI). (Doc. no. 112). For the reasons explained below, the SEC’s moB&ABTED

in PART andDENIED in PART and the Defendants’ motion[EENIED.



1. BACKGROUND
A. Facts

This case centers on Defendant Tsaisation of MAS Acquisition XI Corporation
(“MAS XI”), a “shell” company that ultimately mged with Bluepoint and sold shares to the
public on the Over-the-Counter Bulletin Boardviarch of 2000. The SEC maintains that the
Defendants’ conduct relating to th@bcess repeatedly violatecetfederal securities laws.

“Shell companies,” like MAS XI, are also refedto as “blank check” companies. Shell
companies or blank check companies are éarmvith the purposef qualifying for public
trading on the Over-the-Counter Batih Board and later being sdla a privately-held company.
The private company is then merged into thalshlro accomplish the reverse merger, the public
shell company exchanges its stock with thestaunding shares of the private company. The
shareholders in control of theedhcompany transfer most of tiheshares to the owners of the

private company.

The public shell company often changes its1a@do the name previously used by the
private company and continues the business activity of the formerly private company except that
the company is now an issuerpfblicly traded securitiesSee SEC v. M & A West, Inblo. C-
01-3376, 2005 WL 1514101, at *2 (N.D. Cal. JuneZim5) (explaining reverse mergers). This
process allows the private company to go public cheaplywiitnout the expense of an initial
public offering. See SEC v. Kerd25 F.3d 143, 146 (2d Cir. 2005). Shell companies have no
assets or revenue; instead, they exist merely to serve as a vehicle for the businesses activities of

the company which merges into the®ee Black’s Law Dictionar§49 (2d Pocket Ed. 2001).



1. Defendants

Tsai is a resident of Taiwan. Tsantwls MAS Capital Securities, Inc., a U.S.
incorporated securities brokeealer that is registered withe SEC. From 1996 to 2000, he
formed 101 public shell corporatian$he shell companies wereeated so that they could be
merged with private companies that want tqgblic. One of thosshell companies was MAS
XI, which ultimately was meged with Bluepoint.

Tsai is experienced in the securitiedustry. Between 1998 and 2000, Tsai was a
registered representatioé five brokerage firms. He is alsgalucated in the securities industry.
Between 1998 and 1999, he took and passed several exams related to the securities industry
including: (1) the Series 7 exam, a New Y@&tiock Exchange exam for stock brokers which
Tsai passed with high marks in 1998; (2) tha&3e24 exam, which is a securities principal
license exam for managers of brokerage firmpsth{8 Series 28 exam; (4) the Series 55 exam for
stock traders; and (5) the Ser&&exam, which covers state regfidns regarding securities.

Tsai also has experience with securitiegation litigation. On April 4, 2005, final
judgment was entered against him by the Distiourt for the Middle District of Florida
enjoining him from future violadns of the registration provisiomd the federal securities laws
and ordering disgorgemeand civil penaltiesSEC v. Surgilight In¢ SEC Litig. Release No.
19169, 2005 WL 770873 (Apr. 6, 2005) (M.D. Fla. CHee 6:02-CV-413). Tsai consented to
the final judgment without admitting dienying the allegations against hithal.

a. Promoter Defendants

Defendants Yang, Markow, Goelo, Lou, K& onsulting (Yang’s company), Global
Guarantee (Markow’s company), and M & M (Lewcompany) are collectively referred to

throughout this Opinion as the “Promoter Defendandahg is a California resident. He



currently works as a business consultant and dwsyewn building materials importer business.
Yang holds a Ph.D. in mathematics dras$ a computer science background.

In 1999, Yang worked as a consultant for Shenzen Sinx Software Technology
Corporation, which was latermamed Bluepoint. In that rql&ang was responsible for finding
an American public shell corporation into whiBluepoint could merge. He was ultimately
involved in negotiating and consummating the reganerger between Max XI and Bluepoint.
Yang controls K & J Consulting, Ltd, a Britiskirgin Islands company, through which he held
and traded Bluepoint stock in 2000.

Like Tsai, Yang is no stranger to securities litigation. On February 28, 2005 the District
Court for the Central District of Californentered a final judgment against YangIaC v.
Hartcourt CompaniesSEC Litig. Release No. 19133, 2005 WL 597024 (Mar. 15, 2005) (C.D.
Cal. Case no. CV 03-3698). The Court enjoined fiom future violatbns of the registration
and anti-fraud provisions ofderal securities law, ordaté&186,619 in disgorgement, and
imposed $20,000 in civil penalties.

Markow is a California residentHe is a financial consultantth substantial experience
conducting reverse mergers. He formed androtnGlobal Guarantee, which consults with
other companies regarding their business pdaaksfinancing. In 2000, Markow acquired and
sold Blue Point stock through Global Guaranteke. facilitated the reverse merger between
MAS Xl and Bluepoint.

Markow is a repeated securities laiglator. In 1994, 1995, and 1999, the National
Association of Securitiesdalers (“NASD”) held Markow liale for monetary awards in
arbitration proceedings basedluis securities-related misconduct. (NASD Arbitration Awards;

12/3/2004 Markow Dep. 220-221, 223.) In 1998, @afifa issued two “desist and refrain”



orders against him for operating as a brokereateaithout a licenseral for selling securities
that had not been qualified. (5/15/1998 @adsist and Refrain Orders). In 2000, Alabama
issued a “cease and desist” order againstfbiroperating as an unristered broker dealer.
(3/3/2000 Ala. Cease and Desist Order.)

Goelo is a resident of the Cayman Islan@®elo knew Yang tlough internet investor
message boards. He also knew Markow frosré@putation as a prafsional in facilitating
reverse mergers. When he learned that Yeaginterested in taking Bluepoint public and
trading on the American market, Goelo introdu¥@shg to Markow. Goelo owns and controls
Xplorer Ltd. and Unikay Ltd. through whidte bought and sold Bluepoint stock in 2000.

Luo is a citizen of the People’s RepublicGifina but is a Georgiaselent. He controls
M & M, a Virgin Islands company through whitie bought and sold Bluepoint stock in 2000.

b. Other Defendants

Richardson is the president, head tradergarttowner of Sierra broker-dealer located
in Columbus Ohio. Sierra served as a markakan for Bluepoint when it began trading on the
OTCBB. Geiger was a representative and trati&ierra. He was ultimately fired. Sierra
stopped operating in April 2003.

NASD has repeatedly finede$ra, Richardson, and Geiger fmproper practices in as
follows:

e July 2003: Richardson permanently barred by NASD from association with any member
of NASD because of his sales of unregistesecurities. (Cefied NASD Letter of
Acceptance, Waiver & Consent, No. CMS030156 (July 2003).)

e January 2003: Sierra fined $5,000 for buying selting securitiesvithout maintaining
its minimum net capital (Certified NASD Lettef Acceptance, Waiver & Consent, No.

C8B030001(Jan.2003).)

e July 2002: Sierra fined $10,000 jointly and severally with Richardson because
Richardson permitted Geiger and other Siemgployees to work as equity traders



without being registered. (Certified NASD tter of Acceptance, Waiver & Consent, No.
C8B020014 (July 2002).) Geiger was alseetl $10,000 for this incident and suspended
from association with any NASD member 0 days. (Certified Web CDR for Richard
Geiger.)

e June 2000: Sierra $15,000 and Richardson $5,000 for failing to accurately record the time
and execution of securities sales in viaatof NASD’s rules. (Certified NASD Letter
of Acceptance, Waiver & ConsemMo. C8A000036 (June 2000).)

e November 1998: Sierra fined $2,500 for failitogreport transactions accurately and
timely and for failing to develop or documtdraining procedures. (Certified NASD
Letter of Acceptance, Waiver &onsent, No. C8B980040 (Nov. 1998).)

e January 1997: While working at a different firm, i.e., not Sierra, Geiger was fined
$10,000, suspended ten days, and barred from acting as a securities firm principal for one
year because of his behavior at anothaitrg firm. (Certified Web CDR for Richard
Geiger.) Based on this censure, the statetod refused to grant Geiger a securities
sales license.Id.)

2. Formation of the Shell Company, MAS XI

On October 7, 1996, Tsai incorporated MRSn Indiana. MAS Xl was a shell
company with no business activity or operationgobwn. It existed oglto issue shares of
stock and to be available foreverse merger. MAS Xl was thorized by its articles of
incorporation to issue 80 million sharescommon stock and 20 million shares of preferred
stock. On the date of itsaarporation, MAS Xl issued 8.5 thon shares of common stock to
Tsai. He reported his beneficial ownership of 8.25 million shares with thé SE&i was the
CEO, president, and treasucérMAS Xl from its inception.

As with his other shell eporations, Tsai formed MAS Xds a vehicle to accomplish a

reverse merger in the future. To make MAS Xl an attractive candidate for a reverse merger,

Tsai wanted to register the company as a valymeporting company with the SEC and to clear

1 As explained below, the 8.25 million share figueflected the fact that Tsai gave 250,000 of
his shares away.



its stock for trading on the Over-ti@ounter Bulletin Board (“OTCBB"§. Consequently, in
April of 1999, Tsai made MAS XI a voluntaryperting company with the SEC by filing a Form
10-SB. In the Form 10-SB and subsequent reél&teC filings, Tsai reported his transfer of
MAS Xl shares to individuashareholders in 1997-1998.
3. Initial Transfers to Five “Brmer Director” Shareholders

Tsai and MAS Xl transferred shares to fiadividuals in 1997 and 1998. No registration
statements were filed for thesarnsfers. In his SEC filing, Tsalaimed that five people were
former MAS Xl directors. Théive shareholders were: April.CDavid Carra (“Carra”), Charles
Roberson (“Roberson”), Stephen Lee (“Leaid Rick Hemmer (“Hemmer”) (collectively
“former directors”). April C. is a mentally sthbled person who has lived in a group home since
1997. According to April C.’s case managerfiR@. would not be able to understand what a
corporate director is, what shares of stockvesgh, or what legal documents, such as stock
powers, mean. (11/9/2004 Hawkins Dep. 34-35ayra was a janitor ih997 but is currently
unemployed. Hemmer currently works in aassembly and previously worked as a shoe
salesman. Lee is currently a financial consileand worked for an import/export company in
1997. (4/30/2004 Lee Dep. 10-12.) At least thretheffive former directors were unaware of
ever having been MAS XI directors. /28/2004 Hemmler Dep. 26, 37; 7/21/2004 Carra Dep.
12, 15; 4/30/2004 Lee Dep. 31.) Similarly, Robersstified that while he remembers signing

something with the word director on it, he diot think he would be required to perform any

2 The OCTBB is an electronic public securitiearket that is oveesn by NASD. Companies
trading on the OCTBBnust be reporting.



duties as a directdr.(8/28/2000 Roberson Dep. 39-40.) All of the shares held by the five former
directors were “restricted,” meaning thley could not be traded publicly.

MAS Xl issued shares to the five forndirectors on two occasions. First, on January 1,
1997, MAS Xl issued 500 shares of common Istcfive former directors. Second, on
September 30, 1998, MAS Xl issued an additional stires to those same five people. Tsai
reported to the SEC that MAS transferred those shares to the former directors as
“compensation for their services” as direct@6822/1999 Form 10-SB/A 27.) At his deposition,
however, Tsai admitted that three of the purported former directors—April C., Lee, and
Hemmer—never performed any services for MAS XI. (10/19/20040api 92.) He also
testified that he does not remember if the othwe, Carra and Roberson, performed any services
for MAS XI. (Id.)

On January 1, 1997, Tsai gave 50, 000 sharbsahares to each of the five former
directors (a total of 250,000 sharesThe former director shanolders were not issued stock
certificates at the time they became shareholdestead, the shares held by the former directors
were recorded as book entrfestock certificates were onigsued shortly before and in
furtherance of MAS XI's meger with Bluepoint in 2000.

The five former director shareholders diat attend shareholder meetings. Instead, Tsai
held annual shareholder meetings by hifnsalthough MAS XI's bylaws required that
shareholders be sent notice of the time@ade of shareholder meetings, Tsai does not

remember ever doing so. The five formaedtor shareholders did not vote on MAS Xl

% Roberson further testified that he asked Tsai what his duties would be and that Tsai responded
“that | may be asked at some poifitwere a Director and | wodlsay, yes. But that | wouldn’t
have any of those duties assded with a Director.” I¢l. 40.)

* A “book entry” is a method of tracking ownersltf securities in whicho stock certificate is
given to investorsSee Black’s Law Dictionary4 (2d Pocket Ed. 2001.)



directors. Instead, Tsai electddectors by himself during shdm@lder meetings at which he was
the only attendee. Tsai does not remember semdingritten consent tehareholders regarding
actions taken without holding an annuakpecial shareholder meeting as required by the
bylaws. Similarly, Tsai was the only MAS XI dater at the time the bylaws went into effect
even though three directors were required.

4. Transfer to 28 Additional Shareholders

In July of 1999, Tsai hired Kensington Capital Corporation (“iegten”) to help get
MAS XI cleared for public trading on the OTCBB. part of that process, MAS Xl had to file a
Form 211 with NASD. On July 26, 1999, NASD s#&einsington a letter gting that MAS XI's
Form 211 application was deficient because MAS ¥Eslable shares were concentrated in the
hands of only five shareholders.

In response, Tsai arranged ansfer of shares from the fivermer director shareholders
to 28 additional shareholders (“28 additional shalgers”). No registration statement was filed
prior to this transfer.These transfers broughtthumber of MAS Xl shaholders up to 33—the
five original shareholders plus the 28d#ional shareholders g¢tiectively “MAS XI
Shareholders”). The additional shareholders were Tsai’s friends or people he met at bible study.
Tsai arbitrarily decided how mamhares to transfer away from the five former directors and
how many shares each of the 2Blisional shareholders would réee. Tsai did not tell the
former director shareholders to whom the#iares would be trarestfed. Nor did the 28
additional shareholders know where their shaegse from. A number of the new shareholders
erroneously thought that theshares came from Tsai.

Tsai admitted that he arranged the transterfurther the purpose of the company . . .

because the purpose of the company is to become publically traded.” (10/19/2004 Tsai Dep.

-10-



110-11.) He also admitted that helping thenpany in this way benefitted him. Tsai
accomplished the transfers by using blanklsfmmwvers which were signed by the former
directors near the time they rées=sd their shares. The blanlosk powers were essentially blank
forms which did not include information suchthe number of shares that could be transferred
or the name of the company at the timeftrener director shareholders signed them.

Tsai claims that he discussed the transfér the former director shareholders before
transferring their shares to the 28 additional shareholders. Stephen Lee testified that he signed
the stock power because Tsai “was a friend ané# something that he needed, so | signed. |
didn’t even—at that time didn’t even know wiséck power was.” (7/21/2004 Lee Dep. 30.)
Similarly, Carra testified that at the time $signed the blank stogdower, he thought he was
being given a power, similarlp a power of attorney, oveomething. (7/21/2004 Carra Dep.
23.) Roberson also testified that he did not understand the stock power when he signed.
(8/28/2000 Roberson Dep. 55.) Once Tsai had oédaihe signed blank stock powers, he was
able to transfer shares out of the names ofdireer directors without additional documentation.

After the shares were distributed inbe hands of the 33 MAS XI shareholders,
Kensington submitted a new list of shareholderSIASD. On December 13, 1999, “acting in
reliance upon the information contained ie fFrorm 211] filing,” NAD cleared MAS XI for
public trading on the OTCBB. Tstastified that after the For@il1 was completed, the shares
held by the MAS Xl shareholders became mageiti because they could be traded in a public

marketplace, the OTCBB. Tsai admits thateally, liquid shares are more valuable than

> Roberson explained that he signed the spauker “because [Tsai] was excited about his new
project of the shells.l wanted to help a friend and | beleethat | wasn’t doing anything illegal,
and | believe that he was very smart in whatever he was doilt)” (

-11-



illiquid shares. To his knowtlye, however, most of the MAS Xhareholders were unaware
that the Form 211 process had been successfully completed.
5. MAS XI's Merger with Bluepoint

In December of 1999, Bluepofnwas looking for a U.S. shell company with which to
merge. Bluepoint was a computer softwarmpany that had developed a Chinese version of
the Linux operating systemAround that time, Bluepoint hiredang as a consultant. He was
tasked with finding an American shell company and facilitating a reverse merger.

Goelo knew Yang from an internet chatraofoelo introduced Yang to Markow who
put Yang in contact with TsaiTsai and Bluepoint's CEO negotiated a reverse merger between
Bluepoint and MAS Xl. On January 7, 2000airand Bluepoint’s CEO signed a Plan and
Agreement of Reorganization, in which theynhally agreed to conduct a reverse merger.

Yang, Markow, and Goelo remained invoheatt in contact during the merger process
and in the lead up to public tiad. Markow kept a to-do listind schedule of merger-related
tasks that he forwarded to Yang and Goéle. also ferried documents between Tsai and
Bluepoint’'s CEO. Markow coatted Richardson at Sierra and asked Sierra to become
Bluepoint’s market maker. Goelo posted mfi@ation about Bluepoint on online stock trading
message boards. Yang translated Bluepoint’sbas plan into English. Tsai reviewed the
business plan while deciding whether to agrebeanerger. Markow also reviewed Bluepoint’'s
business plan and discussed it with Goelo. Auseness plan describ&luepoint’s product, its

officers, the risks to the company, ahe prospects for financial growth.

® Shenzhen Sinx Software Technology Corfiora was later be re-named Bluepoint. It is
unclear from the record exactly when the nam@ange occurred, although it appears to have
happened before the company merged into MAS XI.

’ Linux is an alternative to Miosoft's Windows operating system.
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One risk to Bluepoint’s fute productivity mentioned in the business plan was that,
based on the terms of a licensing agreement,inéwas required to publish its source code.
This meant that competitors could copy the seuwrode and quickly develop similar products.
Thus, Bluepoint’s technological advantageldabe undermined relatively quickly. The
business plan also discusseddoint’s projected market slearYang knew that Bluepoint’s
total net sales as of the end of 1999 (the last quarter befolie pading began) were only
$23,027. Markow knew that revenues were “giti@nexistent or more extremely minimal.”
These business risks were neverldised to the investing public.

6. February 2000 Sale of Shartesthe Promoter Defendants

To prepare for the merger, Tsai returmedghly 8.2 million of the shares he held to
MAS Xl. Those shares were cancelled. The tikat the merger was formally approved, MAS
Xl effected a fifteen-for-one stock split. Asresult of the stock split the 250,000 shares held by
the 33 MAS Xl Shareholders were now 3.75 million shares.

The reverse merger was consummated dmuzey 17, 2000. MAS XI changed its name
to Bluepoint as part of the merger process. Following the merger, Bluepoint had 20 million
shares of common stock outstanding. Of trebees, 15.5 million were restricted shares which
were transferred to the Chinese officers amdators of Bluepoint pursunt to the terms on the
Plan and Agreement of Reorganization. Yang grasn 500,000 of those restricted shares. Tsai
also owned another 450,000 restricted sharesat [&ft approximately 4.5 million “unrestricted”
shares outstanding. 3.75 million of those sham® held by the 33 MAS XI shareholdérs.

According to Tsai, Markow informed Tsai tha had a group of investors that wanted to

buy shares from the 33 MAS Xl shareholdef0/19/2004 Tsai Dep. 224.) Tsai arranged to

8 The remaining outstanding shares weréd bg over 100 foreign individuals in England,
Russia, and Venezuela to whom Tisansferred stock on March 31, 1997.
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transfer the 3.75 million sharbyg the MAS Xl shareholders tdarkow. On January 7, 2000,
Goelo emailed Yang informing him that therchase price for the shares was $250,000. Yang
told Lou.

A few weeks later Goelo, Yang, andl.wired Markow the $250,000 as follows:
$91,250 from Goelo on January 20, 2000; and $7%365 from Yang and Lou on February 7,
2000. Goelo, Yang, and Lou all testified that theney they sent to Markow was to pay for the
purchase of their shares from MAXI's shareholders. Markowstfied that they sent him the
money to compensate him for his role in the reverse mér@@i/2002 Markow Test. 68-69,

82, 83.) Markow has also testified, however, tieathose to take his remuneration for his role
in the reverse merger in the form of a €haf the outstanding 4.5 million shares. (12/3/2004

Markow Dep. 103.)

® Markow testified as follows:
Q: That was your—your fee?
A: Yeah.
*k*%k
Q: Who's they?
A: To—well, to Bluepoint to do thigansaction the way—thmechanics of the
transaction as | did. For my work, | charged $250,000 . . .
Q: So that was your charge?
A: Two hundred and fifty thousand dollars.
Q: To Bluepoint?
A: Yes.
Q: Where did the money come from?
A: Well it came from certain peoplé.know part came from Yang. Part came
from Goelo, and the other part came from I'm not sure who. It could have been a
wire that | received from China. nii not sure who sent the third wire.
Q: So the $250,000 is—is a fee for servicétsi® not money to buy the shares?
A: It was my objective to buy shares, tedahe entire fee ahturn it into the
shares.
(3/2/2002 Markow Test. 68-69, 82, 83.)

-14-



As soon as Markow received the moneysapt a $250,000 check to Tsai. Markow and
Tsai claim that the money was a finder's fee paidfsai for his role in the reverse merder.
After receiving the check, Tsai arranged thie s shares in the name of the 33 MAS XI
shareholders to the Promoter Defendants. Hissti issued stock certificates for the stocks
issued to the 33 MAS Xl shareholders. He themled the stock certificas and stock powers to
Markow. Markow paid the 33 MAS Xl shareldeks $100 for their stocks. Each shareholder
received the same flat fee payment regardiéseether they sold hundreds or thousands of
shares. Consequently, the pricédpazer share varied from $.07 cepeyr share to $.67 per share.
Several of the shareholders tastifthat they did not know thatdi had sold their shares or who
Markow was. Markow admits that he neventaxted the 33 MAS Xl shareholders and did not
negotiate with them to arrive at the $100 prié#AS Xl did not issue registration statement
before the sale of the shateghe Promoter Defendants.

Shortly thereafter, Markowe-certified the 3.75 million sines in the names of the
Promoter Defendants, companies they controlied, their relatives and friends. On February

22, 2000, Markow directed MAS XlI'sansfer agent to makke following distribution:

Yang 220,000hares

K & J Consulting (Yang Controlled) 450,000 shares
Yang’'s family members 780,000 shares
Lou 220,00Gshares

M & M (Lou Controlled) 410,000 shares
Lou’s family members 370,00€hares
Unikay Ltd. (Goelo controlled) 375,000 shares
Xplorer Inc. (Goelo ontrolled) 400,00@hares
Goelo’sGirlfriend 200,000shares
Global Guarantee (Markow controlled) 325,000 shares

19 Markow, however, originally &ified that the $250,000 check &ent to Tsai was to pay for
shares purchased from the MAS XI sifaolders. (3/1/200Rlarkow Test. 69-70.)

-15-



Yang controlled the 120,000 sharasigned to his mother and deposited them in his company’s
brokerage account at Sierra. Lou controlledhthe shares assignedtis family members and
deposited the 150,000 shares held by his childn#@ompany’s account at Sierra. Goelo’s
girlfriend assigned her shares togbnand he deposited them in Bigrra account. In total, the
Promoter Defendants deposited 2.43 million ef 3175 million shares into accounts at Sierra
that they controlled.
7. The Promoter Defendants’ Rentage Ownership in Bluepoint

After the merger, the Promoter Defendamtd their family members collectively owned
18.75% of Bluepoint’s 20 million shares. The@moter Defendants themselves held 14.5% (2.9
million shares) of Bluepoint’s total sharegang alone controlled 5.85% (1.17 million) of the
total Bluepoint shares. Similarly, Goelo adntitat he alone owned over 5% of the outstanding
shares after he bought 40,000 &iddial shares on March 6, 2000.

The Promoter Defendants never reported theicentage ownership of Bluepoint shares
to the SEC. Goelo mentioned his concernsrdigg percentage of ownership in a January 5,
2000 email to Markow in which he proposed avrtkstribution of stock ownership and stated
“[t]here is the issue afontrolling more than 5% of the stookthe Company to be considered as
well and | may have to split the holding amongst @@npanies: Unikay Ltd and Xplorer Inc.”
By March 6, 2000, the Promoter Defendants collectively deposited 2.43 million Bluepoint shares
in Sierra brokerage accounts they controlled.

8. Public Trading of Bluepoint Shares

On March 6, 2000, Bluepoint began publitigding on the OTCBB. In the lead up to

public trading, Yang, Goelo, and kkaw all worked on editin@luepoint press releases.

Markow fronted the money to payrfissuing the press releases.

-16-



Prior to public trading, no registrati@iatements had been filed for any MAS
XlI/Bluepoint shares. Bluepoint’s Form 8-KdSchedule 14f-1 were publicly available before
the first day of trading. Thodgerms generally described Bluepoint's business operations and its
access to the Chinese Linux market. Yang adimasinvestors did not have any access to
financial information about Bluepoint orformation about Bluepoint’s business risks.

Once public trading began the Promoter Defatgland Sierra sold Bluepoint shares.
Shortly after trading began on March 6, 200@r&i bought 100,000 Bluepoint shares from K &
J Consulting. Goelo purchased 40,000 of thoseestfawm Sierra. Later that day, Sierra bought
additional shares from Yang and Lou. Geigansacted all of Siermtrades. Richardson
approved Sierra’s purchases. He also purchasgdsirom Sierra and later resold those shares
at a profit. Markow sold@hares of Bluepoint on March 7, 2000 and August 10, 2000.

Between March 6, 2000 and Ap2¥, 2001 the Promoter Defendaisbld their shares in
Bluepoint at a profit. Yang sold his shafes$1,195,278. Lou sold his shares for $1,161,869.
Markow sold his shares for $1,233,640. Goelo sold his shares for $216,861.

9. Additional Facts Relating the Market Manipulation Claims

Only the Defendants have moved for sumyrjadgment on the price manipulation
claims (Counts II, lll, IV, and VI). Therefore,gHacts relating to this claim are viewed in the
light most favorable to the SEC, the non-movant.

In the lead up to public trading of Bluepts shares, Goelo engaged in an internet
touting campaign. In December of 1999 amuday of 2000, he posted humerous messages on
“Silicon Investor,” an online inv&@or message board. In his posts and emails Goelo extolled the
virtues of Bluepoint stock, encaged potential investor todad up” when trading began, and

suggested that they promote #lieck to others. Goelo informéthng and Markow that he was
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lining up support on the message bsariang instructed Goelo nmt post information himself
because they had “inside information.” Aftece®ing that instruction, Gdo requested that two
of his friends post positive information aboutiBpoint online. They did so, posting dozens of
positive posts on the Silicon Investor andagihg Bull” sites during March of 2000, while
trading was beginning. There is evidence sugggshat Markow and Goelo compensated one
of those positive posters, defentl&rmstrong, for his activitiet:

OTCBB trading of Bluepoinstock began on March 6, 2000hat morning the price of
Bluepoint shares shot up from an initialgariof $6.00 per share to a peak of $21.00 per share
less than an hour lateBierra was a market-makéfor Bluepoint. Geiger conducted Sierra’s
market making activities on the first daytodding under Richardson’s supervision.

A review of the trading activity on March B00O shows that Siertgas heavily involved
in trading Bluepoint. From the first Bluepoinatle at 9:42 a.m. until 10:59 a.m., Sierra held the
“inside bid” (the highesbid quote) for 69% of the time, whitBe next most active market maker
held the inside bid for only 20% of the tim8imilarly, as Bluepoint'grice rose from $6.02 to
$19.50, Sierra accounted for 80% of the trading agtividuring that time, Sierra raised its bid
seven times to become the inside bid.

The Promoter Defendants weaiso involved in trading on Meh 6, 2000. In fact, within
the first eleven minutes of trading Defendani#sng, Goelo, Lou, and Sierra repeatedly traded
with one another, twice ipre-arranged sales. Specifically e first trade of the day Yang sold

Sierra 100,000 shares of Bluepdiot $6.00 per share. Immediately thereafter, Geiger sold

' The Defendants’ deny this.

12 A “market maker” on the OTCBB holds higtbout “as being willing to buy and sell [a]
security for his own account orr@gular or continuous basisSEC v. Marting 255 F.Supp.2d
268, 276 n.15 (S.D.N.Y. 2003) (intefrrpuotation marks omitted)Market makers post the
prices at which they are prepared to bug)land sell (ask) a p&cular security.Newton v.
Merrill Lynch, Pierce, Fenner & Smith, In@259 F.3d 154, 169 (3d Cir. 2001)
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40,000 of those shares back to Goelo for $6.0Zlpare. Goelo bought the additional shares
from Sierra even though he already owned 975Hl08point shares which he has acquired for
$0.09 per share during the reverse merger.hEortore, Yang, Goelo, and Geiger had pre-
arranged those two sales adlwas the price per share befdhe first day of trading.

A few minutes after the Yang-Sierra-Goshles, Sierra bought an additional 100,000
shares from Yang and Lou (50,000 shares &ach K & J Consulting, Yang’s company, and M
& M, Lou’s company). Sixteen minutes afteetfirst trade, a customer named Kim Giffoni
(“Giffoni”) purchased 5,000 shares from Sieate$7.1875 per share. Giffoni testified that
Markow suggested that he make the purchase madged the transactiomcluding the price at
which Sierra would sell the shares, before thst lay of trading. Markow also asked Giffoni
not to sell his shares during thiest day of trading and offedehim a financial incentive to
comply with his request.

At the time that the Promoter Defendamga&ged in those transawts they controlled
over 80% of the tradable Bluepoint shares {fluat”). They had also failed to register
Bluepoint’s stock, which meantahvery little public information was available about the
company. For example, the investing publid hat been informed of the business risks
contained in Bluepoint’s business plan. Simylathe Promoter Defendants had not disclosed
their beneficial ownership of a substantial petage of Bluepoint’s stk, so the investing
public did not know who owned Bluepoint oattone of the main owners, Markow, was a
repeated securés law violator.

Sierra’s trading of Bluepoint shares tve morning of March 6, 2000 was irregular in
several ways. Sierra’s first purchase ofrgkg block of 100,000 shares from Yang was reported

to NASD as four purchases, gig the appearance of more metrictivity than had actually
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occurred. Sierra also took an unusual “long” positn Bluepoint shares at the beginning of its
first day of trading, meaning that it built up a laigventory of Bluepoinshares. In the first
eleven minutes of trading, Sierra bough0,000 shares of Bluepoint, investing $700,000.
Geiger and Richardson also agreed to thyfirst 100,000 shares from Yang for $6.00 even
though they had not performed any market analysmé®agreeing to that jpe. Instead, Geiger
merely accepted the price suggested by Yang.

Yang has testified that he, Markow, and Goelo were allemec with maintaining the
price of the Bluepoint shares. He admitted thatas important to everybody that the price be set
and remain above four or five dollars a shi#ne threshold for penny stock status) because many
investors will not buy and sell penstocks. Finally, the evidencbaws that Sierra increased its
inside bid® while it was already long on Bluepoiand immediately after it had purchased
100,000 shares. According to Arthur J. PachePagheco”), the SEC’s exjpavitness, there is
“no legitimate reason for a market maker to @a&se its own inside bid immediately after the
purchase of 100,000 shares unless its purpose wagu® the price of the stock up.” (Pacheco
Dec. 7))

B. Procedural History

On April 11, 2003 the SEC filed a complaagainst Tsai, Markow, Yang, Goelo, Lou,
Geiger, Richardson, Sierra, Global Guaranke&,J Consulting, M & M, and Armstrong for
violations of the federal sectidgs law. On September 2, 2004, the SEC moved for a declaration
that Tsai’s attorney-client privilege and comidiality had been waived under the crime-fraud
exception. The parties extensively briefedriaion (“crime-fraud briéng”) and on October 4,
2004, the Court heard oral arguments on the mot\agistrate Judge Abel granted the SEC’s

motion in February of 2005.

13 An “inside bid” is tte highest bid at the time.

-20-



On July 20, 2005 the SEC and the moving deéats filed their motions for summary
judgment. The SEC seeks partial summarynueigt on Counts | (registration claim), VIII and
IX (disclosure of beneficial ownership claims)tbé Complaint. It also asks the Court to:

(1) Permanently enjoin Tsai, Markow,dbll Guarantee, Yang, K & J Consulting, Lou,
M & M, Goelo and Richardson from vidlag Section 5 of the Securities Act;

(2) Permanently enjoin Tsai, Markow, Gloltzuarantee, Yang, K & J Consulting, Lou,
M & M, and Goelo from violating Sections 13(&l) and 16(a) of the Exchange Act and Rules
13d-1(a) and 16a-3;

(3) Permanently enjoin Markow, Glob@uarantee, Yang, K & J Consulting, Lou, M &
M, and Goelo from violating Section 13(d)(@ the Exchange Act and Rule 13d-2(a);

(4) Order Tsai, Markow, Global Guarant&ang, K & J Consulting, Lou, M & M, and
Goelo, Sierra, and Richardson to disgorge alhefprofits they received from their alleged
securities violations as Wes prejudgment interest.

The SEC seeks trial on all other claims.

The moving Defendants cross-motioneddommary judgment on Counts I, VIII, and
IX. They also seek summary judgment on thegomanipulation claims (Counts Il, 111, IV, and
VI). Defendants Richardson and Sierra didjoot the other defendasitsummary judgment
motion and did not file their oov Moreover, although DefendaRichardson requested (doc. no.
140) and ultimately received (doc. no. 193) addii time to file an opposition to the SEC’s
motion for summary judgment, he never did 8fendant Sierra also failed to oppose the
SEC’s motion for partisdummary judgment.

During the pendency of the Parties’ motidassummary judgment several things

occurred which are relevant to the resolution of the motions. First, final judgment was entered
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against defendant Jerome Armstrong on 28ly2007. (Doc. no. 202). Armstrong consented to
the entry of final judgment without admitting denying the allegations of the complaint.
Second, Defendant Global Guarantee failecoimply with the Couts January 7, 2008 and
March 17, 2008 Orders and the Court enterel@fault against it on February 27, 20009.
Therefore, Global Guarantee’s liability is lemger in dispute. Third, on March 26, 2009,
Defendant Richardson consented to the entfinaf judgment against him without admitting or
denying the allegations in the Complaint. The Consent was filed with the Court on March 30,
2009. (Doc. no. 216). Inthe Consent, Richandagreed to the impii®n of a permanent
injunction against him. Consequently, Richardsdiability will not be determined by the Court
in its resolution of the parties’ motions femmmary judgment. Finally, on March 31, 2009, the
Court ordered an entry of default against Sipuesuant to Federal Rule of Civil Procedure
55(a), with the amount of the default judgment talbtermined by a future order. As a result,
Sierra’s liability will not be discused in or determined by this Order.

On May 25, 2007 the Court granted the SEC’siomofor leave to file supplemental legal
authorities in support of its motion for summary judgment. On May 23, 2008 the SEC again
moved for leave to file supplental legal authority in syort of its motion for summary
judgment motion. (Doc. no. 208). That motiolGRANTED.

1. STANDARD OF REVIEW

Summary judgment is proper if “there is no genuine issue as to any material fact [and] the
moving party is entitled to judgment as a mrattielaw.” Fed.R.Civ.P. 56(c). But “summary
judgment will not lie if the . . . edence is such that a reasonghly could return a verdict for
the non-moving party.Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986). In

considering a motion for summary judgment, a courst construe the evidence in the light most
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favorable to the non-moving partyMatsushita Elec. Indus. Co. v. Zenith Radio Co#a5 U.S.
574, 587 (1986). The movant therefore has the burtlestablishing that there is no genuine
issue of material factCelotex Corp. v. Catretd77 U.S. 317, 322-23 (198@®arnhart v.
Pickrel, Schaeffer & Ebeling Cp12 F.3d 1382, 1388-89 (6th Cir. 1993)he central inquiry is
“whether the evidence presents a sufficientglisament to require submission to a jury or
whether it is so one-sided that onetpanust prevail as a matter of lawAnderson477 U.S. at
251-52. When ruling on a motion for summary judgmardistrict court is not required to sift
through the entire recotd drum up facts that might support the nonmoving party’s claim.
InterRoyal Corp. v. Sponselle889 F.2d 108, 111 (6th Cir. 1989). Instead, a court may rely on
the evidence called to its attention by the partids. The standard of review for cross-motions
of summary judgment does not differ from thanstard applied when a motion is filed by only
one party to the litigationTaft Broad. Co. v. U.§929 F.2d 240, 248 (6th Cir. 1991).
Furthermore,

[t]he fact that both parties have movied summary judgment does not mean that

the court must grant judgment as a nratfdaw for one side or the other;

summary judgment in favor of either paigynot proper if disputes remain as to

matgrial facts. Rather, the court masaluate each party's motion on its own

merits . . . .
Id. (citations omitted).

V. LAW & ANALYSIS
A. Section 5 Registration Provision Claims
The SEC and the Defendants have crossemed for summary judgment on the SEC’s

registration violation claimsUnder Sections 5(a) and 5(c)tbé Securities Act, securities must

be registered with the SEC before any persoy sedl or offer those sairrities. 15 U.S.C. §

-23-



77e(a) & (c)** The purpose of the registration requirenistb “provide adequate disclosure to
members of the investing publicSEC v. Harwyn Indus. CorpB26 F.Supp. 943, 954 (S.D.N.Y.
1971). To establish a prima facie violationS#ction 5, the SEC mtuprove that: (1) no
registration statement was in efféot the securities; (2) that tliefendant directly or indirectly
sold or offered to sell the securities; anitf@&at means of interstate transportation or
communication were used in conrieatwith the offer or saleEur. & Oversees Commodity
Traders, S.A. v. Banque Paribas Londda7 F.3d 118, 124 n. 4 (2d Cir. 1998). Scienter is not
an element of a Section 5 violation becausgi®e 5 imposes stridiability on sellers of
securities.SEC v. Calvp378 F.3d 1211, 1215 (11th Cir. 2008)yenson v. Engelstad26 F.2d
421, 424 (5th Cir. 1980) (the Securities Act imposteist liability on offerors and sellers of
unregistered securitiesJEC v. Cavanaghl F.Supp.2d 337, 361 (S.D.N.Y. 1998) (hereinafter

Cavanagh) (to prove a violation of &ction 5, a plaintiff need nastablish scienter).

14 Section 5(a) states:
Unless a registration statement is in effect as $ecurity, it shall banlawful for any person
directly or indirectly—

(1) to make use of any means or instrumentsasfsportation or communication in interstate
commerce or the mails to sell such secuthtpugh the use or mediuai any prospectus
or otherwise; or

(2) to carry or cause to be caadi through the mails or in interstate commerce, by any means
or instruments of transportation, any such ségtor the purpose of sale or delivery after
sale.

15 U.S.C. § 77e(a).

Section 5(c) states in pertinent part:
It shall be unlawful for any person, directly or indirectly, to make use of any
means or instruments of transportat@rcommunication in interstate commerce
or of the mails to offer to sell or offéo buy through the us medium of any
prospectus or otherwise any security, gala registration statement has been filed
as to such security . . ..

15 U.S.C. § 77¢(c).
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A defendant is liable as allsg under Section 5 if he was“necessary participant” or
“substantial factor” in the illicit sal&. See, e.g., SEC v. Caj\@78 F.3d 1211, 1215 (11th Cir.
2004);SEC v. Holschuh694 F.2d 130, 139-40 (7th Cir. 1982). Thus, even if a defendant did not
directly sell securities to inves®himself or pass title, he is li@for registration violations if
he “has conceived of and planned the schemethgh the unregistered securities were offered
or sold.” SEC v. Friendly Power Co49 F.Supp.2d 1363, 1371 (S.D. Fla. 1998 also Pinter
v. Dahl 486 U.S. 622, 647 (1988). If the plaintiffable to make out a prima facie case, the
defendant bears the burden of shaythat the challenged securitiegnsactions fall within one
of the enumerated exemnmns from registrationSEC v. Ralston Purina Ca346 U.S. 119, 126
(1953);SEC v. Cavanagii55 F.3d 129, 133 (2d Cir. 1998) (hereina@awvanaghil).

The SEC claims that Tsai, the Promotefddelants, Sierra, and Richardson violated
Section 5. The SEC claims that each of the valg unregistered transfers violated Section 5:
(1) Tsai's transfer of shares to the five forrdeectors in 1997; (2) the August 1999 transfer of
shares to the 28 additional shareholdersnged by Tsai; (3) the sale of 3.75 million MAS XI
shares to the Promoter Defendants arranged éyahsl Markow; (4) the Promoter Defendants’
post-merger sale of shares on the OTCBB; (Bjr&is post-merger sales of shares on the
OTCBB; and (6) Richardson’s post-merger s#lshares on the OTCBB. The SEC also argues
that Markow, Yang, and Goelo violated Section)5by offering to selunregistered Bluepoint

securities by editing and digiuting press releases annoumgcthe March 6, 2000 public trading

1> Defendants incorrectly argue that “necessartigigant” and “substantial factor” liability was
abolished by the Supreme Court’s rulingPimter v. Dah] 486, U.S. 622 (1988), which rejected
such liability in privae claims under Section 12 S&curities Act. Courts who have considered
the issue, however, have confirdnnat necessary participant and substantial factor liability in
Section 5 cases survives tAmter ruling. See, e.g., SEC v. Pha00 F.3d 895, 906 n.13 (9th
Cir. 2007) (Section 5 liability based on a defemdaole as a necessary participant or a
substantial factor in the sales transactionisas/the survives the Supreme Court’s ruling in
Pinter v. Dah} 486, U.S. 622 (1988))eiger v. SEC363 F.3d 481, 488 (D.C. Cir. 2004)
(same).
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of Bluepoint. They further argue that Goelffered to sell by posting messages on internet
message boards designedtimalate investor interest.

The Parties do not dispute that registration statements were filed or were in the
process of being filed at the time of thosackttransfers or pressleases. The Defendants
counter, however, that: (1) tiB=C has not established a paifiacie case regarding Tsai’s
January 1997 and February 1999 “gift” transf€23;the 1997 and 1999 gift transfers and the
February 2000 sales were exempt from redistnaunder Rule 144(K); (3) sales of Bluepoint
stock by the Promoter Defendants are exemptruBdetion 4(1); and (4) the SEC cannot rely on
a non-fraud theory of liability because the regibn violations alleged in the Complaint are
based on fraud.

1. Section 5 Prima Facie Case

Turning to the SEC’s prima facie case, it is wpdited that none t¢ie securities sold by
the Defendants were registdreThe Defendants only attattkle SEC’s prima facie showing
regarding Tsai's 1997 transfer to the five forrdeector shareholdeend his 1999 transfer to
the 28 additional shareholders. With regarthtosales prong, the Defemds argue that Tsai’'s
1997 and 1999 transfers to the MAS Xl shareholders @i#ts, not sales. In support, they point
out that Tsai received no compensation from the former directors or 28 additional shareholders,
but gave the shares away faedr With regard tthe interstate means/use of the mails prong
they argue that the SEC has not proved this element for the 1997 transfer.

Every “disposition of a security or interestarsecurity, for valuetonstitutes a sale. 15
U.S.C. 8§ 77b(a)(3). The value flowing fratransfer, however, need not come from the
immediate recipient of the stocklarwyn,326 F.Supp. at 954 (transfer in the form of a dividend

was for value even though stockholders paid mgtifior the shares). The analysis of whether
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value was received must considhe entire transactionn the Matter of Capital General Corp.
Release Nos. 33-7008, 34-32669, 1993 285801, at *11 (July 23, 1993 £C v. Datronics
Engineers, InG.490 F.2d 250, 253 (4th Cir. 1973).

Defendants are correct that a bona fide gift of a security would not constitute Sesale.
Shaw v. Dreyfusl72 F.2d 140, 142 (2d Cir. 1949) (transfeese not sales under Section 16(b)
of the Exchange Act where the parties concedey were bona fide gifts). But, where the
“donor” of a security derives some real benefitirthe purported “gift,” it will be treated as a
sale. 2 Thomas Lee Hazdmw of Securities Regulatip85.1 (6th ed. 2009). Thus, where a
“gift” disperses corporate owndrp and thereby helps to creagublic trading market it is

treated as a salé.Datronics 490 F.2d at 253-54apital General 1993 WL 285801, at *10

8 The Defendants contend that the line of céiseling value when gratis transfers subsequently
lead to the creation of a public trading marketisginguishable. They aim that the theory of
“value” in those cases does not apply wheee“thsposition of sharesf a closely-held

corporation did not quickly ammediately produce a public matkthat added value to the
shares.” (Defs.” S.J. Reply 23.) The Cdurtls this distinction unpersuasive for several
reasons. First, as a factual matter, not ahege cases involved the immediate creation of a
public market following the purported gift of securiti€@apital General 1993 WL 285801, at

*5. Second, the relevant question derived from these cases is not how quickly the purported gift
resulted in a public trading markéiut whether the gift was past a plan which would result in
public trading of unregistered stocBee Harwyn326 F.Supp. at 954 (“the chain of events must
be viewed as a whole, just as it was byghdies when they undertook the spin-off ventures”);
Datronics 490 F.2d at 254 (holding thite “spurious creation ofmarket [through a stock spin-
off] whether intentional or incidgal constituted a breach of the securities statutes” because “in
subsequent sales the investing puilas not afforded the proteati intended by the statutes”).
Third, the courts have explaindtht the registration provisiorge “designed as to prevent any
circumvention of the registration rdgement by devious and sundry meanklarwyn, 326

F.Supp. at 954. They have further cautioned against “engage[ing] in strangulating literalism”
when interpreting the actd. In this case, Tsai intended to trade MAS Xl publicly and to court a
reverse merger at the time he gifted the shasgscontinued to work actively to reach that goal
between the time he gifted the shares, the tiraenerger was consummated, and the time public
trading began on the OTCBB. AWing Tsai to side-step thegistration requirement merely
because his plan to trade MAS XI publicljthout registration took time to achieve would

ignore the fundamental purposetioé registration requirementtd. at 952 (“the registration
provisions are designed not orityprotect immediate recipients . but also subsequent
purchasers”). Fourth, the eaelied on by the DefendanBathborne v. Rathboaj 508,

F.Supp. 515, 518 (E.D. La. 1980), is distinguishableRdthbornethe plaintiff claimed that
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(Capital General's distributions e€&curities in a shell company were a sale in violation of
Section 5 because value accrued to the defendantsrtue of the creation of a public market
for the issuers securities, and the fact that, as a public company the issuer could be sold for
greater consideration). In other words, véhamift is “followed by widespread downstream
sales of those securities, thegsuld-be gifts may be characteed as a subterfuge to evade
registration.” Id.; accordHarwyn, 326 F.Supp. at 954 (payment of a stock dividend without
registration violated sectiontdecause the purpose of the stepkn-off was to create a public
market for the securities withorggistration); 24 William M. PriftiSecurities: Public & Private
Offerings 8§ 9.18 (2008) (if gifted secuies “are intended for the&ation of a public market, the
gifting clearly constutes a disposition fovalue and the salgf a security”).

In this case, Tsai admits that he cred&lS XI, like his other 100 shell companies, for
the express purpose of merging them with agtencompany. To do so, he needed to make
MAS Xl a public company. He also admits thatdi¢ed shares to the former directors in 1997,
“because we need [sic] shareholders so wergao take the company public later on.”
(3/25/2002 Tsai Test. 30.)

Similarly, the 1999 gifts to the additional 8Bareholders were arranged by Tsai to
further his goal of taking MAS XI public. Theftg were spurred by his attempts to get MAS XI
cleared for trading on the OTCBB by completing tequired Form 211. The undisputed record
evidence shows that Tsai arraddgke August 1999 gifts in respant® the July 26, 1999 letter

he received from NASD, whickxplained that MAS XI's Form 211 application was deficient

defendants violated Section 10@#)the Exchange Act when they issued a stock dividend in a
closely-held family corporationld. at 516. Thd&athborneCourt held thathe dividend was not
a sale in this context because closely-held family corporations “will generally not produce a
public market.” Id. at 518. Conversely, shelbmpanies like MAS XI exts only to serve as a
vehicle to allow another companydeeate a public market cheaply.
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because its shares were concaetl in the hands of only fivghareholders. (10/19/2004 Tsai
Dep. 105.)

To remedy this, Tsai admits that he arranfpedhe the five former directors to transfer
shares to the additional 28 shareholders. @@ssfers were made without the five former
shareholders knowledge of how many shares wWeayld be “gifting” or to whom they were
transferring their sharé$. Likewise, the 28 additional shareholders did not know where the
shares were coming from and assumed it was frsan  Moreover, Tsai admits that both the
1997 and 1999 transfers were designed to futtleeMAS XI's purpose “because the purpose of
the company is to become publically tradedd. (10-11.) He also adta that helping the
company in this way benefitted him personal8hortly after receiving nate of the additional
shareholders, NASD cleared MAS Xl for puliiading on the OTCBB. Tsai retained an
interest in MAS Xl after the transfers. Hesaladmits that he was ultimately paid a $250,000 fee
for his role in the reveesmerger with Bluepoint.

Under these circumstances, Tsai’s purpoftgitis” were for value and constituted sales
under Section 5Capital General dealt with a nearly idemal scenario. 1993 WL 285801, at

*5, 10-11. In that case, a defendaamed Yeaman was sanctioned foter alia, Section 5

" For example “former director” sineholder Lee testified as follows:
Q: Did you ever transfer yoghares of MAS Acquisition XI?
A: 1didn’t do anything. There was naé@maction whatsoever, so the answer is
no.
Q: Did you transfer 7500 sharesMAS Acquisition XI to Tzoo Jy Pan on
August 5" of 1999?
A: 1 don’t even know that person.
*k*k
Q: Did you ever gift any strtes of MAS Acquisition XI?
A: No.
Q: Did you ever sell any shares of MAS Acquisition XI?
A: No. Whatever | gois there. This s it.
(4/30/2004 Lee Dep. 31-32, 33.) Other formeedtior shareholdetsstified similarly.
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violations arising from his plan to create paltompanies without gstration and to later
transfer control of those companies to praen®or privately held companies for a féd. at *5.

Like Tsai, Yeaman and his company crea®® shell companies over the course of
several yearsld. He distributed shares those companies to hurdis of people as “gifts”
without filing registration statements$d. After the gifts, Yeamarlike Tsai, kept a controlling
interest in the shell companiekl. He then advertised thais company had publicly-held
issuers available for mergers and successfully tearesf control of 36 of #hshells to issuers or
private companiesld. For his efforts, he received over $750,000 in féds.After the transfers
of control, Yeaman retained stock in the camigs and helped them prepare NASD filings so
that they could be publicly traded on the OTCHB.

The SEC held that the unregistered “gifts’stdck constituted sadeand violated Section
5. The SEC explained that “. . . the fact te recipients may ndtave provided direct
monetary consideration for the shares does not thedthere was not a sale or offer for sale for
the purposes of Section 51d. at *10. The SEC concluded tliae shares were not distributed
for a charitable purpose but so that Yeamauld sell control of the shell companies for
significant value.ld. at *11. The SEC reasoned that th&trilbutions were for value because
“after the stocks were gifted, [their valuetirased due to the ctim of a public trading
market for the securities.Id. That increased value would flow to Yeaman both because he
retained a controlling interest the shells after the transfand because he was compensated
when he ultimately found buyers for the shells.

Like the defendant in Capital General, Tsai $farred shares as gifts as part of a plan to
take his shell company public and transfentcol of the company for a greater value.

Defendants themselves argue that the MAS Xleshhad little to no vakibefore the Bluepoint
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merger® The transfers were necessary to clear the company for public trading on NASD, which
in turn made the company a more attractiveda@ate for a reverse merger. Thus, Tsai's 1997

and 1999 “gift” transfers were for value becausy/thelped to create a public market in the
securities. Tsai benefited from this becausecitaased the value of the shares he held in MAS

Xl and because it allowed him to collec$250,000 fee in connection with the merger.
Consequently, the “gifts” wergales triggering the Secti®registration requirement.

With respect only to the 1997 gt shares to the five foren directors, Defendants argue
that the SEC has not shown that interstate means used. The use of the mails or interstate
means element of a Section 5 claim is “broadly construed to include tangential mailings or
intrastate telephone callsSEC v. Softpoint, Inc958 F.Supp. 846, 861 (S.D.N.Y. 1997). With
relation to the 1997 sale, the SE&s provided evidence that onetloé five former director
shareholders, Stephen Lee, was living in New Yairthe time of the 199%ransfer and that he
received his MAS Xl stock ceridates (including a certificater the 1997 transfer) by mail
while he was living in Caldrnia. (4/30/2004 Lee Dep. 20-21, 25-26; 8/25/2000 Lee Test. 45-
48). Upon receiving the stock certiites, Lee testified thae called Tsai to ask what they were.
Lee also testified at his depasit, that while he was living i€alifornia he signed his blank
stock power and mailed it to Tsai. (4/2004 Lee Dep. 29-31.) Although these mailings

occurred after the 1997 transfer, thag sufficient to satisfy theterstate means/use of the mails

18 They argue that the fact thae shares had little value untikttime of the merger and that the
prospect of the merger was speculative at the diitlee transfers demonates that the transfers
were indeed gifts. Quite tlopposite is true; the fact thaetkhares were valueless and the
merger speculative in fact provided a motiverigage in the transfer§sai's shares would only
have value after a merger, and a merger could not take place until the company had secured
public trading status. Thatadtis could only be secured oricansfers had created a less
concentrated shareholder base. Thus, &apital GeneralWwhere the success of a merger was
similarly speculative at the time of the “gift,” Tdanefitted from the transfers by controlling a
shell company that was afterwlara more attractive merger candidate. In other words, the
“gifts” were for value becausedii increased the odds that Tsai could make some profit out of
MAS XI.
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requirement of Section 3Jnited States v. WolfspA05 F.2d 779, 784 (2d Cir. 1968)
(interpreting Section 5 to prohihise of the mails to ship securities certificates after sale, to
remit the proceeds to the seller, to send stofeks, to send buyers’ confirmation slips and to
cover even more tangential usese also Aquionics Acceptance Corp. v. Kolid3 F.2d 1225,
1228-29 (6th Cir. 1974) (use of the mails to tpors a stock certificate amths after a sale is
sufficient to satisfy interstatequirement of Section 10b-3jcewarner v. Bleavin®44

F.Supp. 261, 265 (D. Colo. 1965) (one post-tranSfacago to Denver telephone call regarding
an error in the transfer and opest-transfer letter about tsame problem were sufficient to
establish use of interstate means or of the mails). Furthermore, the Court notes that it is
undisputed that Tsai’'s 1999 sale to thddiional 28 shareholders and his 2000 sales of
Bluepoint shares on the OTCBBvolved interstate means. Thus, even if the 1997 sale did not
involve interstate means, as the Court believdalitthe SEC has established a prima facie case
of a Section 5 claim baden his other transfers.

As the SEC has established all the elements of its Section 5 prima facie case, the
Defendants must prove that they qualify foreemption from the registration requirement to
avoid liability.

2. Applicability of Exentpns 4(1) and Rule 144(k)

Defendants argue that they are entitleddummary judgment because their unregistered
sales of securities fihto exemptions 4(1) and Rule 144{k)the registration requirement. The
Securities Act contains sevemlumerated exceptions to ttegistration requirement. The
Defendants bear the burden ofaddishing their transfers falithin one of the enumerated
exemptions from registratiorRalston Purina C9.346 U.S. at 126Cavanagh IJ 155 F.3d at

133. “Registration exemptionseaconstrued strictly to promotell disclosure of information
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for the protection of thinvesting public.”SEC v.Cavanagh445 F.3d 105, 115 (2d Cir. 2006)
(hereinaftelCavanaghV).

Section 4(1) of the Securities Act exesffransactions by any person other than an
issuer, underwriter, or dealer” from Section Eggistration requirementl5 U.S.C. § 77d(1). To
clarify the definition of the term “underwritethe SEC drafted Rule 144. The Rule creates a
“safe harbor” by limiting the definition of the term to exclude those who meet the requirements
of the Rule.SEC v. M & A West Inc538 F.3d 1043, 1050 (9th Cir. 2008). Rule 144(k) on
which Defendants rely, creates afts harbor” for unregister salesrefstricted securities if: (1)
the seller has not been an affiliate of the issuer for the preceding three months, and (2) at least
two years have elapsed since the securities wstradguired from an issuer or affiliate of the
issuer® 17 C.F.R. § 230.144(k). A defendant wdaes not satisfy the requirements of Rule
144 can still avoid liability if he does not mebe statutory definition of an underwrite8EC v.

Kern, 425 F.3d 143, 148 (2d Cir. 2005). Conversely, a person who satisfies Rule 144 must still
demonstrate that he is neither an issuerandealer to qualify for the 4(1) exemptiolal.

Defendants argue that the February 2000 afalee MAS XI shareholders shares to the
Promoter Defendants was exempt under Rule 144kgy also claim that Tsai’'s 1997 and 1999
sales and the Promoter Defendants’ sales oesharthe public are exempt from registration
under Section 4(1) of the Secur#tiact. The SEC contends tinatexemptions apply to the sales
and that it is entitled to summarnydgment on the Séon 5 violations.

a. Rule 144(k) Safe Harbor

The Rule 144(K) requires both (1) that agms wait 90 days after ceasing to be an

affiliate before selling securities, and (2athwo years have elapsed between the time the

19 Rule 144(k) has been repealed and replageRule 144(b), which changed the two-year
holding period in effect at éntime of the actions that form the basis of the sabgudice with
a one-year holding periodM & A West, InG.538 F.3d at 1046 n.1.
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securities were acquired from an affiliate or issurett when they are resold. An affiliate is “a
person that directly, or indirectly. . controls, or is controlled bgr is under common control
with [the] issuer” 17 C.F.R. § 230.144(a)(1) (emphasidded). Under that definition,
shareholders who are controlled by the same person that controls the issuer are &fiti@tes.
Kern, 425 F.3d 143, 149 (2d Cir. 2005). In early February 2000, the Promoter Defendants
bought their shares from the 33 MAS Xl Sharehdded resold them less than a month later
when public trading of Bluepoirsthares began. The shareholdgaguired their shares from Tsai
in 1997 (for the five former dactor shareholders) and from #dsting shareholders at Tsai’'s
direction in 1999 (for the additioha8 shareholders). The Defemds concede that Tsai was an
affiliate of MAS XI, the issuer. Thus, the Defentiacan only rely on Rule 144(k)’'s safe harbor
if the MAS XI Shareholders were not affiliates and held their shares for two years.

The Promoter Defendants argue that the MASPhdreholders were not affiliates because
they did not have the power ¢ause MAS XI to prepare and fideregistration statement. The
SEC counters that Tsai exerted sufficient cordvar the MAS XI shareholders to render them
affiliates. InSEC v. Kernthe Second Circuit analyzed whether shareholders were affiliates in a
business transaction similar to the cagle judice 425 F.3d at 149.

Three of theKern defendants were in the busiseof creating shell companidgd. at 146.
Those defendants purchased or meooated three shell companiadich were the subject of the
suit. Id. They distributed stock ieach company as gifts to their friends and family. The
shareholders were not involved in any & ghell companies’ decision-making, even though
several of the share hald supposedly served earporate officersld. Instead, the defendants

controlled the shell companies and made business decisions.
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After the shares were gifted, the defendamtbmitted Form 211 filings to get the shell
companies registered on the OTCBSBEC v. Lybrand200 F.Supp.2d 384, 387 (S.D.N.Y.
2002),aff'd sub nomSEC v. Kern425 F.3d 143, 149 (2d Cir. 2005). They then sought buyers
for the corporationsld. After finding a buyer, “defendasmtvould gather the corporation’s
shares from their friends and associates, who ist @@ses had held the shares for more than two
years, and transfer ownerslipthe company in exchangerfan agreed purchase pricdd.

The defendants bought the shares from the sblliets in cash at undocumented prices set by

the defendantsKern, 425 F.3d at 146. The reacquired shares were later sold in what amounted
to a reverse merger effected through public safléise shell companiesecurities to another
defendant and his clientsd.

The defendants argued that their unregestesales were exempt under Rule 144(#).
at 148. The Court held thatthlefendants could not rely onlBd44(k) because the friend and
family shareholders were affiliates under the Ru¢e.at 150. The Court explained that the
shareholders were affiliates because they were “under common control with” the shell company
issuers, i.e., the defendants controlled hoéhshell companies and the shareholditsat 149.

The Court reasoned that the defendants coattdlie issuer shell companies because they
orchestrated the merger, had the power to distribute stock, served as corporate officers, and
ignored corporate formalitiedd. They also controlled the shhmdders because they were able
to gather more than 90% of the shell compars&estk from the shareholdeat a fraction of the
price at which it was sold to the other defendant in the merger proceédlirag.150.

Similarly, in this case, the Court finds thhe Promoter Defendants do not satisfy the
requirements of Rule 144(k) because the MASSKareholders from whom they bought their

shares were affiliates of MAS XI. The CoursHdtle difficulty finding that Tsai controlled
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MAS XI. Tsai admits that he was an affiliatetbé issuer, MAS XI. He also admits that he
“‘owned more than 95% of the shares of $1XI and was the president and director who
conducted the affairs of [MAS XI].” (Def Reply, 25.) Like the defendantsKern, Tsai
orchestrated the negotiations between MAS Xl Bhepoint that lead to the merger, he had and
exercised the power to distribute stock, he seaged corporate officernd he ignored corporate
formalities, including repeatedly violating corporate bylafvs.

The Court also finds that Tsai controllge MAS XI shareholders. Rule 144 does not
define the term control, but the parties do nepdte that the Court may look to Rule 405 for an
appropriate definition. “Controlis broadly defined in Rulé05 as “the possession, direct or
indirect, of the power to directr cause the direction of the management and policies of a person,
whether through the ownership of voting secesitiby contract, or otherwise.” 17 C.F.R. §
230.405. The undisputed record ende shows Tsai’s influence awbe MAS Xl shareholders
amply satisfies that standard. Like ern shareholders, the MAS Xhareholders, including
the five “former directors,” hado role in corporate decision-making. Tsai admits that the
“shareholders” did not attend shareholder meetimgsarticipate in electmcorporate officers.

The record shows that the shareholders werellatgqaware of the nature and extent of their
ownership; their director roled,any with the company; to vam and how many of their shares
were transferred; that their shares wererelé#or public trading; @d the occurrence of the

reverse merger.

0 Tsai violated the bylaw in several ways. Fingt,was the only director at the time the bylaws
became effective, even though the bylaws requinece directors. Second, he never held a
shareholder meeting with the MAS Xl shareholddrsstead, he held shareholder meetings and
elected directors by himself without sending negiof the meetings or obtaining the written
consent of the shareholders as required by thevsyld hird, he did nassue stock certificates

at the time he distributed stacto the shareholders in 198id 1998 as required by the bylaws,
but only much later in preparation for the reverse merger in 2000.
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Tsai exercised his control ovétre shareholders repeatedinn 1999, he orchestrated the
transfer of the majority of thshares held by the five formdirector shareholders to an
additional 28 shareholders wiiut any compensation to thesiing shareholders or their
knowledge of the transfer. Tsai admitted thatdetermined how many of the five former
director’s shares he would transtar an arbitrary basis. In 200 arranged the transfer of all
of the 33 MAS Xl shareholders’ shares te ffromoter Defendants for a flat fee of $100
regardless of how many shares they sold. THergkants argue that the fact that the MAS XI
shareholders were paid for their shares supploeis argument that Rule 144(k) applies. The
Kern shareholders, however, were also compensated for their dtbek. 146.

Tsai controlled the disposition of the sHasklers’ shares via éihk stock powers which
had been signed by the shareholders years beldre Defendants claim that the fact that the
shareholders signed the blank stpokvers authorized Tsai to tisfer their shares in connection
with a reverse merger and defeats the SEC’s control argument. When asked at their depositions,
however, shareholders testifitht they did not understand whhe stock powers were when
they signed them and that the stock powengwempletely blank (including lacking a company
name) when they were signed. Moreover, tlt thaat the shareholders may have agreed,
however unwittingly, to have their shares colteaby Tsai does not alter the fact that he
exerted control over their shares. Finally, akenn, there is proof that Tsai controlled the MAS
Xl Shareholders because he was able to arrangeatisfer of all of their shares to the Promoter
Defendants at a fraction of theiga at which they were sotth the OTCBB and to the Promoter

Defendant$?!

2L The 33 MAS XI shareholders received $100 dacttheir shares (per share payment varied
between $0.07 and $0.67), a total of $3,000. YangJdsand Lou testified that they sent
$250,000 to Markow to pay for those shares.kdaralone disputes ihand claims the
$250,000 was a payment for his servitethe reverse merger. téso testified, however, that
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This Court concludes that Tsai contrdll®IAS XI and the MAS XI Shareholders.
Consequently, the MAS Xl Shareholders wereder common control with” the issuer and were
affiliates, so Rule 144(k) does not apply. Defendants advance several arguments to avoid
this conclusion, none of them compelling.

First, Defendants attempt to distinguish the factsem. Tsai points out that the Kern
defendants had reacquired the shareholders shares before they sold them to the merging company
while the MAS Xl shareholders’ shares were dtitéctly to the Promoter Defendants. They
claim theKern Court’s finding that the shareholders weaatrolled turns on the fact that the
shares were reacquired by the defendarftedeesale. The Court cannot agree.

TheKern Court specifically cautioned “We do niatimate that such overwhelming proof
of control exercised here is necessary to satiehybroad definition of ‘control’ for the purposes
of Rule 144.”1d. at 150 n.3. The fact that tKern defendants reacquired the stock from the
shareholders merely provided evidence that twtrolled the stock, i.e., that they had the
“power to direct or cause therdction of the management andipies” if the shareholders. 17
C.F.R. § 230.405. In this case, Tsai's abilityi@age the transfesf the shares directly to the
Promoter Defendants serves the same funcfldre minor factual distiction between the cases
is of little import. The record shows thatalarranged the MAS Xdhareholders sales of
shares, including dictating theices and amounts of transgewithout theshareholders’
knowledge. Those facts are sufficient to demanstthat Tsai had th@ower to direct the

management of the MAS Xl shareholders’ shares.

he received his compensation in the fornsludires and that the $250,000 he forwarded to Tsai
was to pay for shares. Regardless, the Coud dotbelieve that hisncorroborated statement
creates a genuine issokmaterial fact on this issuevgin the abundance of other evidence
demonstrating Tsai’s control evthe shareholders. Moresyit is undisputed that the
Bluepoint shares began trading for $6.00 pareion the OTCBB less than a month after the
shareholders received between $0.07 and $0.67 per share.
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Next, Tsai notes that he maintained owhgr®f 95% of MAS XI's shares while the
Kern defendants were minority shareholders wieyertheless, controlled the shell company.
While this might make the extent of Tsatsntrol over MAS XI understandable, it does not
negate all of the evidence that he controllelNtAS XI shareholders sposition of shares and
did not treat them like actual shareholddfmally, he mentions that the mergeiiarn was
effected by the buyer purchasing shares on theEBlvia matched orders rather than a reverse
merger effected by direct sale of shares tan#he investors. Again, & minor distinction is
irrelevant to the control question becausekbhen Court found control sed on the actions of
the defendantgrior to the public sale of shares. dhort, the Defendants have failed to
distinguishKernin any meaningful was?

Second, the Defendants argue that theS\VMA shareholders cannot be deemed
“affiliates” because they did not have the gowo cause MAS XI to prepare and file a
registration statement. Courts have congidevhether a person htee power to cause the
issuer to prepare and file a registration statemvhen evaluating whether that person is an
affiliate. See SEC v. Great Lakes Equities,Gm. 89-CV-70601, 1990 WL 260587, at *5
(W.D. Mich. Sept. 4, 1990) (defendant was notesdaecause he lacked the power to cause the
company to file a registration statement). Defnts, however, overlook the fact that a person

can be considered an affiliate for several défe reasons: (a) because they controlled the

%2 The Defendants also argue that Rule 14diould apply because the MAS X! shareholders
did not testify that they had a secret agreemdtht Visai that he would own the shares in their
name. The Court, however, does not believedahgtsuch blatant agreement is necessary either
to establish a Section 5 vidilan or to demonstrate théte Rule 144(k) exemption is

inapplicable. Similarly, the Defelants’ repeated invocation tlihey should not be liable for
Section 5 violations because thactions “in connection with theverse merger were consistent
with industry practice” are unavailingSé¢e, e.gDefs.” S.J. Mem. 14.) There is no “industry
custom” exemption to the registration requiren@nb satisfying the required elements of the
Rule 144(k) exemption.
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issuer; (b) because they wemntrolled by the issuer; or (cebause they were controlled by the
same person who controlled tissuer. 17 C.F.R. § 230.144(a)(1).

While the ability to force the issuer togpare a registration statement may be highly
relevant to deciding whether a person is an atélbecause they controlled the issuer, it is less
directly predictive when deciding if a person isadfiliate in the other two instances. 7A J.
William Hicks, Exempted Transactions Unrdée Securities Act of 1938 10.41.5 (2d ed. 2004)
(describing the power to force theeparation of a registration statent as a factor relevant to
determining who controls the issuer). A persdmows an affiliate because the issuer controlled
them or because the person who controlled theersalso controlled them lacks, by definition,
the power to force the issuerfil® a registration statement.

Instead, he is considered an affiliate beesaile person who can force the filing of a
registration statement can alsod®e him to sell his sharedd. at 89.70 (“A person under
common control with an issuer haglisability that ishared by a person controlled by an issuer,
i.e., he cannot effect a secondary distributioth@ut the prior consent of the control person.
Since a control person also controls an isstiegrhot unfair to insisthat the person under
common control file a registration statement befarblicly reselling securigis of an issuer”).
Where, as here, shareholders are allegedly affiliates because they were controlled by the person
who controlled the issuer, the Court agrees with<ie Court that the devant inquiry is
whether the control person exeattEontrol” over the shareholders as that term is defined by
Rule 405%® The sources relied on by the Defemigado not dictate otherwise.

Third, Defendants assert, Witut explaining how, that éhNinth Circuit’s ruling in

Pennaluna & Company, Inc. v. SE€10 F.2d 861 (9t@ir. 1969), is instrative on the control

23 As discussed above, Tsai admits thatdredacted the affairs of MAS X! and there can be no
dispute that he controlled MAS Xind had the power to force MAS to register its securities.
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issue?* The Court has analyz&knnalunawhich addresses the question of whether shares
acquired from an escrow account controlled leyabntrol person of an issuer were sold on
behalf of the control person, afidds it unenlightening to the quéms presented in this case.

The Court has found that the MAS Xl sharelest from whom the Promoter Defendants
purchased their shares were affiliates. The N¥AShareholders also acquired their shares from
an affiliate, Tsai. The Promoter Defendants began selling the shares they acquired from the
affiliate-shareholders within one month after pusghaTherefore, the Rule 144(k) safe harbor is
unavailable to the Promoter Defendants beedlnsy cannot show that that two years have
elapsed from when the securities were acquireah fan affiliate and when they were resold. 17
C.F.R. § 230.144(k). Furthermore, the Court neetdaddress the parsiearguments regarding
the proper calculation of the two year haolgliperiod because Rule 144(k) cannot apply no
matter how long the affiliate-gineholders held the shares.

b. Section 4(1) Exemption

Defendants claim that the 1997 and 1999 daléise MAS XI Shareholders and the
Promoter Defendants’ salesBluepoint shares onto the pigdmarket are exempt from
registration under Section 4(1) thfle Securities Act. The SEC contends that each of these
transactions involved an issumrunderwriter and that all of these sales were part of an
integrated scheme to distributeasbs to the public. They claim that as a result, Defendants

cannot rely on Section 4(1).

24 Defendants also rely on two SEC “no-antiletters in support of their positioBMC

Software, InG.SEC No-Action Letter, 1991 SEC No-Act. LEXIS 991 (Aug. 14, 1991);

Intergraph Corp. SEC No Action Letter, 2002 SEC NceA LEXIS 583 (May 15, 2002). No-

action letters, however, lack pestential effect on this Courtryl ex rel. Shire Pharm. Group

PLC v. Shire Pharm. Group PL.Q98 F.3d 136, 145 (2d Cir. 2002)loreover, those cases are
distinguishable because they involved the bl gifts of unregstered securities to,

respectively, a charity from which the corporate affiliate could inure no benefit and an employee
stock-based retirement plan.
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Section 4(1) of the Securities Act wagated “to cover everyday trading between
members of the investing publicSEC v. N. Am. Research & Dev. Co#@4 F.2d 63, 72 (2d
Cir. 1970). To this end, it exengpttransactions by any person atligan an issuer, underwriter,
or dealer” from Section 5’s regjration requirement. 15 U.S.C. § 77d(1). The exemption applies
to transactions, not individual$iolschuh 694 F.2d at 137. Thus, even if a particular defendant
was not an issuer, underwriter oatkr, he is not protected by exgtion 4(1) if he participated
in a sale or offer of sale by somebodiyomwas an issuer, underwriter or dealek. at 138.

An “underwriter” is “any person who has purceddrom an issuer with a view to, or
offers or sells for an issuer aonnection with, the disbution of any security, or participates or
has a direct or indirect parnjp@ation in the direct or indéct underwriting of any such
undertaking.” 15 U.S.C. 8§ 77b(11). Within tliatffinition, the term “issuer” means not only the
company that issued the stodkd also “any person directty indirectlycontrolling or
controlled by the issuer or any person under dveatdirect common coral with the issuer.”

Id. A distribution is essentially syngmous with a “public offering.”Ackerberg v. Johnson
892 F.2d 1328, 1336-37 (8th Cir. 1989). The 4(1) eotam is designed to exempt trading in
already issued securities and datributions by issuers or adig others who engage in steps
necessary to such distributiondolschuh 694 F.2d at 137-13&ckerberg 892 F.2d at 1335.

Turning first to the 1997 and 1999 sales toM#S Xl shareholders, the Court finds that
these transactions do not qualify for the 4%¢mption because they involved issuers and
underwriters. Tsai concedes that he was theaiting person of MAS XI at the time of those

transfers he has also admitted that he arranged the 1997 aritisE3€89to ensure that that MAS

> To the extent that Defendants would argu the 1999 transfer of shares from the five
former director shareholders tioe 28 additional shareholdesisould be viewed differently
because Tsai was nominally not the seller@bart is unconvinced. The evidence already
discussed in Section IV.A.2.a. demonstratesTsati, a statutory issuactually controlled the
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Xl could become publicly traded. “A control perssuch as an officer, director, or controlling
shareholder, is an affiliate of an issuer and is treated as an issuer when there is a distribution of
securities.” Cavanagh Y445 F.3d at 111 n.12. Consequerdly affiliate cannot rely on the
Section 4(1) exemptionid. at 111.

Tsai cannot rely on the exemption for thtrsssactions because he can be viewed
alternately as an issuer (duehis controlling status) or as anderwriter (because he purchased
from the issuer with a view to distributionlndeed, the Court finds that no reasonable person
could conceive of the “gift” sales to the unwig MAS XI shareholderas anything other than
necessary preliminary links in the daisy-chaifTséi’s overall plan to seek a profit from his
shell company by securing public trading statod arranging a reverse merger which would
inevitably lead to a public disbution. This conclusion is supged by the evidence in the case,
which shows both that Tsai received $250,000 in ii@esnnection with the reverse merger and
that Tsai retained over 450,000 shares of Blugpadter the merger giving him the opportunity
to profit directly by sales to the public.

The Defendants’ objection to this conclusreties on their insistence that each sale of
securities preceding and followingetheverse merger must be viewat analyzed in isolation.
Thus, because Tsai's sales of securitiesedMAS XI shareholders in 1997 and 1999 were not
themselves sales to the public, the Defendangiseathat those transaat® satisfy the Section
4(1) exemption. The Court disagrees. It is appiafrom his testimony #t Tsai arranged those

transfers with a view to subguent public distribution.

transaction and defeats the apation of the 4(1) exemptiorGeiger v. SEC363 F.3d 481, 487
(D.C. Cir. 2004) (internal quotation marks omitté¢bljoker-defendant could not rely on 4(1)
exemption for his participation in sale of an fiitiated private party’s shares because the sale
was actually controlled byhe statutory issuer).
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Furthermore, the term “distribution” refets “the entire process in a public offering
through which a block of securities is disperaad ultimately comes to sein the hand of the
investing public.” Geiger, 363 F.3d at 487. In this caseg tarious transfers are properly
viewed as a single trang@n designed to culmate in public tradingSee Cavanagh \M45
F.3d at 114-116 (various stages of a reverse merger viewed as a single trangastipd25
F.3d at 152-153 (samé\t & A West, InG.538 F.3d at 1052-53 (same). The fact that each
individual transfer may not have involved dest the public does noénder the transactions
immune from registration whetbe participants clearly (and irsai’s case expressly) intended
the transactions to result in public tradfigSee Cavanagh L F. Supp.2d at 363 (explaining
that the “integration doctrine” Siintended to prevent an issuer from avoiding registration by
structuring a transaction in tvay more apparently exempt offerings . . . when they actually
should be considered a single nonexempt traissécinternal quotation marks omitted)).

This holding furthers the purpose of thgistration requiremenwhich is “to protect
investors by promoting full disclosure of infoation thought necessary to informed investment
decisions.” Ralston Purina C.346 U.S. at 124. Like theverse merger describedlih& A

West “the express purpose” of the MAS XlI/Blugint reverse merger “was to transform a

6 These facts are also fatal to the applidgbilf the implied Section 4(1)%2 exemption. The
Defendants suggest in passing that the 19971866 sales to the MAS Xl shareholders were
exempted under the Section 4(1)¥2 exemptibine Section 4(1)¥2 exemption is an implied
exemption so named because it “falls betwisencracks of the Sections 4(1) and 4(2)
exemptions.”SEC v.CavanaghNo. 98 Civ. 1818, 2004 WL 1594818 at *21 (S.D.N.Y. July 16,
2004) (hereinafte€avanagh Il). That exemption, assuming thiaactually exiss, would allow
affiliates to sell securities to pate investors without registratioid. However, an affiliate
claiming the exemption has the burden of proving that the sales “do not constitute a disguised
public distribution.” Id. In this case, the Defendants h&aied to create a genuine issue of
material fact on whether the 1997 and 1999 sales gualified private distributions. Itis
undisputed that Tsai intended the stock to bdigyliraded and madénbse sales as necessary
steps in that direction. Aséhl997 and 1999 sales were merely links in a chain of transactions
designed to result in a publicstribution, the implied Section B2 exemption is inapplicable.

Id. at *21-22.
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private corporation into a goeoration selling stock sharesttee public, without making the
extensive public disckures required in an initial offeringM & A West, Inc.538 F.3d at 1053.
In this case, the investing pubhad very little information about Bluepoint. By failing to
register their transfers, tli#efendants avoided revealingttee public important financial
information about the company including tiBdtiepoint had only e@aed about $23,000 in
revenue the previous quarterdathat the Linux operating systetsold could not be fully
protected by intellectug@roperty laws. These undisclogaasiness risks were information to
which the general trading publon the OTCBB lacked accesSee Ralston Puriné46 U.S. at
124-25 (purpose of the registration requirememd protect investrs by ensuring “full
disclosure of information thought necessary to [@jakformed investment decisions”). Where,
as here, each transfer was taken in furtherahadater public distribution, the Court will not
exalt form over substance by myopically viewing each transfer as an isolated occuBeadd.
(“The Supreme Court has long instructed tleatusities law places emphasis on economic reality
and disregards form for substance.”)

The Defendants also claim that the Prombiefendants’ sales of Bépoint shares onto
the public market in March and April of 2000 aeempt from registration under Section 4(1)
because the Promoter Defendamé&e not underwriters, issuers, or dealers. They are wrong.
The Promoter Defendants cannot invoke the gatiem because they were underwriters with
respect to those sales., they purchased from an issuwéth a view todistribution. The
Promoter Defendants purchaseditiBluepoint shares froma&hMAS Xl shareholders. The
MAS XI shareholders were “issuers” undee tBecurities Act because they were “under
common control with the issuer,” MAS X{. 15 U.S.C. §77b(11). By do not deny that they

acquired their shares with the intdo distribute, nowould such an argument be credible as the

27 As discussed in detail in Section IV.A.2.a.
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record shows they sold their shares onQfi€BB approximately one month after purchase
during the first day of Blepoint trading on the OTCB®. Alternatively, the Promoter
Defendants were underwriters because they sewékde final link in the chain through which
unregistered Bluepoint sharesr&esold to the public. 17 ER. 8230.144 (“Individual investors
who are not professionals in thecsrrities business may also be ‘urvdéters’ . . . if they act as
links in a chain of transactioisrough which securities move froam issuer to the public.”)

The Promoter Defendants argue that everey tpurchased from an affiliate (which they
did) they were not engaged in a “distribution’thase they sold their shares for their own benefit
and not on behalf of Bluepoint. The case lmeluding the cases cited by the Defendants, does
not support this interpretative gloss on the debnitf the term “distribubn.” Courts generally
equate the term “distribution” with the phrase “public offering.” Hickgra §89:18. A
defendant may be deemed an underwriter if he either: (1) purchased from an issuer “with a view
to” offering the securities in a digtution; or (2) sold the secum s “for an issuer in connection
with” a distribution. See Ackerber892 F.2d at 1336. The Defendants ignore the first prong of

the definition in their argument. A persoregually an underwriteéf he engages in the

%8 The Promoter Defendants were well asvdrat Bluepoint wodl begin OTCBB trading

shortly after the reverse merger process duringtwhiey acquired their shes. In fact, even if
the Promoter Defendants had not directly shldres on the OTCBB themselves, the Court
would find the Promoter Defendants and TsaieA@ble as necesgaparticipants and
substantial factors in the unistgr sales of Bluepoint stkd¢o the public based on their
involvement in the consummation ottheverse merger and public tradinGalvg 378 F.3d at
1215 (defendant is liable for Sem 5 violations if he is &nhecessary participant” or a
“substantial factor” in an unregistered salBpr example, in addin to Markow and Yang’s
substantial involvement in ¢éhreverse merger transactipMarkow, Yang, and Goelo were
actively involved in the drafting and disseminataf press releases and messages for internet
investment chat boards announcing the tradirglwépoint shares in the lead up to public
trading. Seeln the Matter of TesteRelease No. 33-7018, 1993 VBR1648 (1993) (defendant
was a “necessary participant” in an unregistetisttibution due to his pacipation in drafting
and disseminating a solicitation letter). letfaMiarkow, Yang, and Goelo’s work on the press
release and Goelo’s posts on the investor message boards while there was no registration
statement for Bluepoint’s shares, constituted an offer sell in violation of SectiorS&E)SEC v.
Thomas D. Kielen Corp755 F.Supp. 936, 941 (D. Or. 1991) (press release can be offer to sell).

-46-



distribution to line his own pockz In short, the underwriter’s intent in engaging in the
distribution is irrelevant to thdetermination of his statukybrand 200 F.Supp.2d at 393 (a
person does not qualify for the 4(1) exemptionafdirectly or indirectly participated in a
distribution, regardless of his inteft).
3. The SEC’s “Non-Fraud” Theory of Liability

As a final matter, the Defendants claim tttee SEC cannot assert Section 5 liability
“based on a non-fraud violation of Sectihbecause the complaint and answers to
interrogatories are based diegations of a fraudulent scheme. According to them:

[tlhe core of the Section 5 violati@s alleged by the SEC is fraud (Tsai’s

“ownership and control” o$hares held by “sham” or “nominee” shareholders,

and Tsai’s sale of these “nominee’asés to the Promoter Defendants for

$250,000). There are no allegations whewso in the Complaint addressing the

circumstance of 33 real shareholders {ghalders who owned the shares for their

own benefit and receiveddtproceeds of the salestbéir stock in February

2000) and asserting that Tsai had suffitieontrol” over their shares to defeat

the exemption from registrat for sales of their stock.
(Defs.” S.J. Mem. 24.) Consequently, they clévat the Complaint did not give them fair notice

of the SEC’s charge against them. They alaon that they woul have sought additional

discovery had they known the SE@uld pursue a non-fraud theory.

2% The Defendants also argue, for the first timéhigir Reply Brief and ithout citation to legal
authority, that Goelo, Geiger (who is not nahne Count I), and Richardson (who is not a
moving defendant) cannot be underwriters heeahe shares they sold on the OTCBB were
purchased on the open market. The Court will not address this argument, however, as a party
may not raise an issue for the first time in its reply bri&gobst v. Cent. Ohio Youth Gt611
F.Supp.2d 862, 871 (S.D. Ohio 2007) (“It is welladdished that a moving party may not raise
an issue for the first time in its reply brief oraatl argument.”). Furthermore, conclusory and
undeveloped arguments made without citation gallauthority, such as this one, are waived.
See Gen Star Nat'l Ins. Co.Administratia Asigurarilor de Sta289, F.3d 434, 441 (6th Cir.
2002) (undeveloped legal arguments waivejited States v. Lanzqgt05 F.3d 951, 957 (7th
Cir. 2000) (explaining that “[i]t is not this cdis responsibility to ressach and construct the
parties arguments.”) Even if the Court weredach that argument with respect to Goelo, the
Court has already discussed that it would fird liable as a necessary participant in the
unregistered distribign of shares.
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The Defendants’ argument is not well takéiirst, the Court is unaware of any legal
distinction between a “fraud vidian of Section 5” and a “norrdud violation of Section 5.”
Section 5 registration violationseastrict liability claims. Th®efendants concede that scienter
is not an element of a Section 5 claim #mat the SEC can assert a claim based on non-
fraudulent conduct, fraudulent conduar both. Therefore, tHeEC is not required to prove
fraud to establish liability on its registration clailfiee SEC v. Arvida Cordl69 F.Supp.211,
215 (S.D.N.Y. 1958) (defendants violated secBawven though they acted in good faith).

Second, the Complaint gave the Defendantswsteqotice of the claims against them.
According to the Sixth Circuit, the function affederal pleading under Fed. R. Civ. P. 8(a)(2):

is to give the opposing party fair noticetbé nature and basis or the grounds for

a claim and a general indiaai of the type of litigation involved . . . [tjhe theory

of the pleadings’ doctrine, under whiclplaintiff must succeed on those theories

that are pleaded or not at all, has beHactively abolished under the federal

rules.

Worsharm v. North Carolina Occidental Fire & Cas. Ins. G5 F.2d 821, 825 (6th Cir. 1983)
(quotingOglala Sioux Tribe of Indians v. Andrl803 F.2d 707, 714 (8th Cir. 1979)). The
SEC’s complaint has more thaneggiately served this function.

Count 1 of the Complaint sets out the esaértements of Seah 5 claim, i.e., each
Defendants’ use of the mails or interstate commereell or offer to sell unregistered securities:

From February 2000 through at leady2000, Defendants Tsai, Markow, Global

Guarantee, Goelo, Yang, K & J, Lou, M & M, Sierra, and Richardson, and each

of them, directly or indirectlyjnade use ahe means or instruments of

transportation or communicationimerstate commerce or of the mails to offer

and sell securitiethrough the use or medium of a prospectus or othemhsa

no registration statement has been fitedvas in effect as to such securities and

when no exemption from registration was available.

(Complaint § 78 (emphasis added).he Complaint also references the same stock transfers that

form the basis of the SEC Section 5 claim on summary judgment:
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Tsai orchestrated a complex schemertate the appearance that he had

distributed MAS shares to dozens of gfalders who were in fact nominees.

Tsai then sold this nominee stockibhe Promoter Defendants. Yang and Lou

resold 220,000 shares to Sierra, which irdiately resold shares. Thereafter, all

the promoters continued to sell sksthey had acquired from Tsai, and

Richardson sold the Bluepoint shares hamled from Sierra. Overall, Tsai, the

promoters, Sierra, and Richardson fuedeBlue Point Stock into the public

trading market without a registration statement in effect.

(Id. 179.)

Furthermore, the background section of thenplaint provides spectifacts about each
transfer including: that the trafers to the former director ateholder occurred in January 1997
and September 1998; that the ‘tfaar directors” did not performny services as directors and
did not know they were directordiat Tsai controlled the formeirectors’ shares via blank
stock powers; that Tsai arrangthe transfer to the 28 addit@anshareholders in August 1999;
that Tsai and Markow arrangeckttransfer of shares frometMAS Xl shareholders to Yang,
Goelo, Markow, Lou and their companies on ey 17, 2000; and the dates and amounts of
the Defendants sales of Bluepbshares on the OTCBBId( 11 33-37, 47, 53.)

In fact, the Court detects velijtle difference between thedlegations in the Complaint
and the SEC'’s theory on summary judgmente ain difference appears to be that the
Complaint alleges that the $250,00attMarkow paid to Tsai ifebruary of 2000 was a direct
payment for the 3.75 million MAS Xl shareholdesbares, while on summary judgment that
payment is construed as a finder’s fee paid to fbsdiis role in the merger. The record is clear
that this change was spurregl the fact that M&ow changed his testimony regarding that
payment shortly before the close of discovery.

Although he had repeatedly testified gomsly that his $250,000 payment to Tsai
represented cash to buy shares in MAS(311/2002 Markow Test., 69-70, 84, 100), Markow

produced an affidavit in support of the Defendantime-fraud briefing claiming, for the first
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time, that the $250,000 was actually a finder’s fdel/12/2004 Markow Aff. §2.) Regardless of
the reason, the change in evidence did not rdgialiér the nature ahe SEC's registration
violation claim against the Defendants. At b#st, change slightly weakened the strength of the
SEC'’s evidence that Tsai retained control overMAS Xl shareholders and that his transfers to
those shareholders were for value. Thighdldifference did not prent the Defendants from
having sufficient notice of #hclaims against them.

The Court also notes that the Defendants \geren additional notice of the basis of the
SEC'’s Section 5 claims, and even much of the &as it relies in suppoof that claim during
the extensive crime-fraud briefinggdedoc. no. 76.) That briefing occurred shortly before the
close of discovery. Neverthelg the Defendants did not seslditional discovery or ask for
additional time for discovery deigp the considerable insight into the SEC’s theory-of-the-case
provided by the briefing. The Defendants argw the crime-fraud briefing did not give them
fair notice because it also relied on the fraud theasserted in the Complaint. Having reviewed
the briefing, it is apparent that the SEC addesl Markow’s change testimony and argued that
Tsai violated Section 5 even if the $250,00& watually a finder’s fee. (Doc. no. 76, at 19
(arguing that “even setting aside the evideneg¢ Tisai was always the beneficial owner of
supposedly gifted shares, higftopg” benefited him and his eopany, and thus constituted a
sale requiring registration.”)Yhus, the crime-fraud briefing gviewed before the close of
discovery the exact arguments theCS&sserts on summary judgment.

Finally, the Defendants asserathlihey were prejudiced bydlSEC’s “belated assertions
of a non-fraud violation” because if thegd known, they would have sought additional
discovery from NASD regarding whwdr it believed Tsai's “giftséf MAS XlI's shares qualified

for an exemption to the registi@n requirement. Specifically, Bendants claim that they would
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have sought discovery regarding: (INavember 1999 letter in which NASD requested
guidance from the SEC regarding whether ceff@itual scenarioswolving shell companies
constituted violations of Section 5; (2) NASDview of the commomdustry practice in such
situations; and (3) whether NASD normally cleared companies for trading in such situations. The
Defendants, however, actually sought muckhef discovery including, deposing David
McClarin, a NASD employee wheas involved in clearing MAS XI shares for trading and
acquiring expert testimony regangd industry custom in reverse mergers. Furthermore, the
Complaint targets the same stock transfersfidrat the basis of the SEC’s motion for summary
judgment and the Defendants admit that they negistered MAS Xl oBluepoint stock before
any of those transfers. Therefore, the Counnisonvinced that the @alaint did not alert the
Defendants that the applicability of the exerops to the registration requirements would be an
important area of discovery.

In sum, the SEC has made out a prima facie ttzst Defendants violated Section 5(a) of
the Securities Act through theinregistered sales Bluepoint securities and, in addition, that
Markow, Yang and Goelo violated Section 5(c)dffering to sell unregistred securities. The
Defendants have not demonstratiegt any exemptions appliedtteeir transactions. Therefore,
the SEC is entitled to summary judgment on this issue.

B. Section 13(d) & Section 16(a) Disclosure Provision Claims

The parties have also cross-motionedsiammary judgment on the SEC’s disclosure
provision claims, Counts VIII ankk of the Complaint. Those Counts allege that Tsai
(individually) violated both seains 13(d) and 16(a), that Yaagd Goelo (individually) violated
section 13(d); and that the PromoDefendants (as a group) vi@dtsections 13(d) and 16(a).

The disclosure provisiorfeund in sections 13(d) and 16(a)tbé Exchange Act require persons
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who acquire beneficial ownership of, respectivBBt or more than 10% of a corporation’s stock
to disclose their ownship to the SEC.

Specifically, Section 13(d)(1) and Rule 1B¢hk) require a stdcpurchaser acquiring
beneficial ownership of 5% or more of a company’s securities to destlis ownership to the
SEC by filing a Schedule 13D within ten daydloé acquisition. 15 U.S.C. § 78m(d)(1)(D); 17
C.F.R. § 240.13d-1(&Y. Information disclosed in the Schedule 13D must be accutate GAF
Corp. v. Milstein 453 F.2d 709, 720 (2d Cir. 1971). SentiL3(d) disclosures must also be
updated. Section 13(d)(2) and Rule 13d-2éalire that the Schedule 13D, be amended
promptly whenever there is a “material charigét ownership. 15 U.S.C. § 78m(d)(2); 17
C.F.R. 8 240.13d-2(a). SimilgilSection 16(a) and Rule 44 require people who have
beneficial ownership of more than 10% of a campto report their owmship with the SEC in a
Form 3. 15 U.S.C. 878p(a); 17 C.F.R. 8240.16&8y subsequent changes in beneficial
ownership must also be reported in a Fdrmil5 U.S.C. § 78p(a); 17 C.F.R. §240.16a-3.

A “beneficial owner” is defined by Rule 13da3 “any person who, dicdy or indirectly,
through any contract, arrangement, understanditagjaeship, or otherwise has or shares: (1)
[v]oting power which includes the power to votetmuirect the voting ofsuch security; and/or
(2) [ilnvestment power which includes the powedispose, or to direct the disposition of, such
security.” 17 C.F.R. 8§ 240.13d-& person does not have to hold letige to the stock or be the
person in whose name the stockssuied to be a beneficial owndRosenberg v. XM Ventures

274 F.3d 137, 143-44 (3d Cir. 2001). Instead, “tlipuiry focuses on any relationship that, as a

%0 The information required to bestiosed in the Schedule 13D includeger alia, the identity
and background of the acquiring persons, inclgdvhether the person was subject to an order
prohibiting or finding violation of state or federal securities lawhmlast five years. 17 C.F.R.
§ 240.13d-101. In this case, filimgSchedule 13D would have reggd Markow to disclose his
history of securitis law violations.

31 Under Rule 13d-2(A) “material change” isfided as purchasing or selling shares “in an
amount equal to one percent or more” & tlutstanding shares. 17 C.F.R. § 240.13d-2(a)
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factual matter, confers on a person a significailitybo affect how voting power or investment
power will be exercised.'SEC v. Drexel Burnham Lambert In837 F. Supp. 587, 607
(S.D.N.Y. 1993) (internaduotation marks omitted).

Two definitions of “beneficial ownerare used for Section 16 purposé€gder v. Frost
220 F.3d 29, 33 (2d Cir. 2000). First, to deterniirzeperson is subjéto Section 16 based on
his “beneficial ownership” of over 10%, the defion of beneficial ower from Section 13(d)
applies. 17 C.F.R. § 240.16a-1(a)(1). Once Ier status is dermined, the second
definition is used to determine which sharesthne reported under 16@3 effecting a change
in ownership.Feder, 220 F.3d at 33. Under the second definition, a person is a beneficial owner
of shares if he “directlpr indirectly . . . has or shares a direcindirect pecurary interest in the
equity securities.” 17 C.F.R.240.16a-1(a)(2). The term “pecuniary interest” is defined
broadly as “the opportunity, directly indirectly, to profit or sare in any profit derived from a
transaction in the subject securitfed7 C.F.R. § 240.16a-1(a)(2)(i).

1. Individual Liability for Tsai, Yang, & Goelo

It is clear from the record that Tsasdiosed his ownership of 8.25 million MAS Xl
shares by filing a Schedule 13D and a Form 3 with the SEC in April 1999. According to the
SEC, however, Tsai violated Section 13(d)@)Je 13d-1(a), 16(a) and Rule 16a-3 by filing
inaccurate forms that failed to include his beneficial ownership of the 250,000 shares he
transferred to the five former directors andféing to update his 16(ajisclosure by filing a
Form 4 to reflect the sale of the 250,00@rs!s to the Promoter Defendants.

Tsai counters that because the MAS Xl shareholders received the full $100 paid for the
sales of their stock in February 2000, he did netlapecuniary interest in the stock as required

to trigger the Section 16(a@porting requirement. The defiin of “pecuniary interest,”
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however, includes the profitsdirectly derived from a transaction in the 250,000 shares. In
connection with the February 2000 sale of thelsgres from the MAS XI Shareholders to the
Promoter Defendants, Tsai received $250,000. Wénéhe payment was a “finder’s fee” as
Tsai and Markow’s (later) tastony claims, or a direct paymior the shares as Goelo, Yang,
Lou, and Markow’s (original) testimony claims, t@eurt is satisfied thahe fact that Tsai
ultimately realized a $250,000 profit in contien with a disposition of the 250,000 shares
warrants the conclusion that hedrepecuniary interest in thoskares. Therefore, Tsai was a
beneficial owner and was required tpoe those shares und8ection 16(a).

Tsai also maintains that his investment powver the 250,000 shares was too limited to
make him a beneficial owner under Section 13(k. claims that he onligad the authority to
sell the MAS Xl shareholders shares in conioecivith a reverse meeg and lacked voting
power with respect to the shares. Neverthelesspheedes that he h#tke power to dispose of
the MAS Xl shareholders’ shares via the blacktpowers. He in fagxercised this power
twice: first when he transferred most of the skdreld by the five formatirector shareholders
to the 28 additional shareholders in 1999; th again in 2000 when he sold the MAS XI
shareholders’ shares to the Promoter Defendants. This means that Tsai had investment power
over the 250,000 shares and, thus, beneficial owigerd sai has not alerted the Court to any
authority suggesting that the limitation on higaatment power (that it must be used in
connection with a reverse merger) takes it outside of the Section 13(d) definition of beneficial
ownership. Moreover, that readi does not square with the egps language of Rule 13(d)-3
which states that a beneficial owner nsmareinvestment power. 17 C.F.R. § 240.13d-3.

Tsai protests that requirirdisclosure of the additional 250,000 shares would not further

the purposes of Section 13(d)’s reporting regmient because, the market was already aware
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that he owned more than 95% of MAS Xirough his incomplete disclosurilorales v.

Quintel Entm’t, InG.249 F.3d 115, 122-123 (2d Cir. 2001¢¢dribing that Section 13(d)’s
purpose was to “alert the marketplace to eVarge, rapid aggregatm or accumulation of
securities, regardless of technique employed, vhight represent a potential shift in corporate
control” (internal quotation marks omitted)). Tsai’'s duties under the securities law, however,
was to accurately report his beneficial ovgingp once it was over 5% and update material
changes to those report&AF Corp, 453 F.2d at 720 (all information disclosed in a Schedule
13D must be accurate). It was not for hinsébectively report his ownership based on his
independent assessment of whether or not the market was sufficiently informed. Moreover, the
market was unaware that Tsai had contnal beneficial ownership of the 250,000 shares.
Those shares became 3.75 million shares follothegorward stock split and represented the
bulk of the (purportedly) freely tradable shar@sai violated the disclosure requirements of
Section 16(a) and 13(d) Bigiling to include those stres in his disclosuré.

Similarly, Yang and Goelo both individually vaiked section 13(d) by failing to disclose
their beneficial ownership of over 5% of Bpant's stock following the reverse merger. The
Defendants appear to concede this issue as thay faeir briefs to make any response to the
evidence and arguments presented by the SECoisshie. It is undisputed that Yang and
Goelo each acquired over 5% of the outstan&ilngpoint shares following the reverse merger.

It is also undisputed thatang and Goelo never disclosed their ownership to the SEC.

32 Tsai also attempts to resurrect his argurttesttthe SEC must be precluded from relying on a
“non-fraud” theory of liability here becausehids not proven that tt8 MAS Xl shareholders
were nominees. As discussed previously itigedV.A.3 with respect tdhe Section 5 claims,
the Court finds that the SEC’s Complaint was ntben sufficient to give the Defendants notice
of the claims against them. Furthermore, 8ection 13(d) and Section 16(a) disclosure
requirements do not require a showing of scien&C v. Levy706 F.Supp. 61, 69 (D.C. Cir.
1978) (scienter not elemeof Section 13(d))SEC v. Blackwell291 F.Supp.2d 673, 694 (S.D.
Ohio 2003).
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Specifically, by February 22, 2000, Yang haddfecial ownership of 1.17 million of
Bluepoint’s 20 million outstanding shares—o®%é6. Yang acquired 500,000 shares from Tsai
on February 17, 2000, apparently as compensatidmdople as a consultaduring the merger
negotiations. As a result of Markow’s Februa®; 2000 letter directinthe distribution of the
3.75 million MAS Xl shareholders’ shares betwelea Promoter Defendants, Yang acquired an
additional 670,000 shares. Of those shares, 450,000 were issued in the name of Yang’s
company, K & J Consulting and deposited itite company’s account at Sierra, which Yang
controlled. Another 220,000 of tr@share were issued in Yang’'s name and deposited into K &
J Consulting’s E*Trade account, which Yang controlled.

By March 6, 2000, Goelo had benefiomalnership of 1,015,000 shares of Bluepoint,
again over 5% of the total outstanding shai®secifically, during Markovs distribution of the
3.75 million MAS Xl shareholders’ shares, UaikLtd. and Xplorer, Ltd., two companies
controlled by Goelo, acquiredtatal of 775,000 shares. Goddajirlfriend, Ana Belloso Canto,
also received 200,000 shares. Those sharesdepusited in Goelo’s account at Sierra on
March 6, 2000. Finally, Goelo acquired 40,000 addéishares in the first public sale of
Bluepoint stock on March 6, 2000.

Consequently, Yang and Goelo are liableSection 13(d) violations based on their
failure to disclose their indidual ownership of over 5% of Blpeint’'s shares. Moreover, as
discussed below, they are also liabletfeeir group acquisition of those shares.

2. Group Liability for the Promoter Defendants

Even if a person beneficially owns less than&%% class of securite he is required to

disclose his ownership if he is partaofroup which collectively owns 5% or morgee, e.g.,

Wellman v. Dickinsar682 F.2d 355, 362 (2d Cir. 1982). Undeth Section 13(d) and Section
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16(a) a group is defined as two or more pesssho act as a “group for the purpose of acquiring,
holding, or disposing of secues.” 15 U.S.C. 878m(d)(3); 17 C.F.R. § 240.16al(a)(1). The key
guestion in group cases is whathige purported group members agreed to act together for the
purpose of acquiring, holding, voting disposing of the stockMorales 249 F.3d at 123-24.

The agreement need not be formal or writeangence of “coordinated action” may be sufficient
to indicate the existence of a grodp. at 127 Wellman 682 F.2d at 363. Furthermore, the
agreement does not have to be an agreemeaekocerporate control of to influence corporate
affairs. Morales 249 F.3d at 124. “The plain languagfe§ 13(d)(3) demands only an

agreement ‘for the purpose of acquirihglding, or disposing of securities.Td. (quoting

Section 13(d)(3))

The SEC contends that the Promotefdddants, Markow, Goelo, Yang, Lou, and the
companies they controlled, acted as@ugrfor the purpose of acquiring the 3.75 million
Bluepoint shares from the 33 MAS Xl sharetets following the reverse merger. Itis
undisputed that the Promoter Defiants collectively had beneficial ownership of significantly
over 10% of Bluepoint’'s shares when they acquired 3.75 million shares from the MAS XI
shareholders in February 2080Their liability for Section 1@) purposes turns on whether they
acted as a group for the purposes of acquiring those shares, however, as none of the Promoter
Defendants individually held more than 10% ofi@boint’s shares. Similarly, for Section 13(d)
liability purposes, Markow and Losiliability depends on whetheray acquired their shares as a
group with the other Promoter Defendants beeangsther of them individually owned 5% of
Bluepoint.

Upon a review of the recoid this case, the Courbaocludes that the Promoter

Defendants acted as a group for the purposasafiring their Bluepoint shares in February

% In fact, they controlled close to 20% of the total outstanding 20 million shares.
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2000. Tsai agreed to arrange to sell the 3.75anibhares held in the names of the 33 MAS XI
shareholders to Markow. Markow worked with Tgaarrange the transfer from those shares to
himself and the other Promoter Defendantse Promoter Defendants communicated with each
other about acquiring the sharasd divvying the shares up b&tan them. In early January,
Goelo emailed Markow about how to assign shardise float. (1/9/2000 Email from Goelo to
Markow). Goelo also emailed Markow proposmdifferent distribution of shares between his
companies. (1/5/2000 Email from Goelo to Markow).the letter, Goelo states, “[h]ere is the
new break down | agreed to in order to mtiledeal possible and keep Yongzhi’s [Yang's]
partner happy . . . There is theug of controlling more than 5% of the stock of the Company to
be considered as well and | may have to $péitholdings amongst two Companies: Unikay Ltd
and Xplorer Inc.” d.)

On January 7, 2000, Goelo email Yang to tetfi that the shares would cost $250,000 in
total and how the purchase price should be divided between Goelo, Yang, and Lou. (1/7/2000
Email from Goelo to Yang). Yang then notdieou. Yang, Goelo, and Lou pooled their money
to purchase the shares. The three men eacH thiedr respective portion of the purchase price
to Markow. Markow forwarded the money heewed to Tsai on February 8, 2000. Tsai then
forwarded the stock certificaterfthe shares and the stock powerdlarkow. On February 14,
2000, Markow sent a $100.00 check to pay eacheo8BhMAS Xl shareholders for their shares.
Finally, on February 22, 2000, Markasent a letter to MAS XI'sransfer agent instructing him
to re-certify the shares in the names of theniiter Defendants and companies (or people) they

controlled.
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The record shows that the Promoter Deferslamirked together to acquire and apportion
between themselves the 3.75 million shdfe&iven the course of events, the Court finds that
the Promoter Defendants informally agreedd¢bas a group for the purpose of acquiring their
shares. Thus, they are a “group” for Secfi@(d) and 16 (a) purposasad their holdings are
considered collectively. As the Promoter Defamd collectively had beneficial ownership of
more than 10% of Bluepoint’s shares theglaied Sections 13(d) and 16(a) by failing to
disclose their ownership.

Defendants argue that the Court cannot fivat the Promoter Defendants acted as a
group because there is no evidence that #uégd as a group towards any common objective
after acquiring the shares—either for the puepaiscontrolling coporate management or
acquiring additional shares. Merely acting cdllesly to acquire shares, they claim, is not
enough. In support of this argument, they askbert to delve into thkegislative history of
Section 13(d)(3). The Caudeclines to do so.

The applicable statutory definition of aogip includes those who act as a “group for the

purpose oficquiring holding, or disposing of securitiesl5 U.S.C. §78m(d)(3) (emphasis

3 Markow argues that he cannot be considered part of this group because he was hired as a
consultant to facilitate the reverse merger laisdee was paid in stock. The Court disagrees.
First, Markow’s testimony regarding whetherbimight shares from Tsai or whether his finder’s
fee was paid in stock is best contradictoryMarkow’s March 1, 2002 testimony he claimed
that his $250,000 finder’s fee was paictash wired to him by Yang, Goelo, and Lou.
(3/1/2002 Markow Test. 83-84) Harther explained that h&ent that $250,000 to Tsai to
purchase his Bluepoint shares (testimony Wiltie later contradicted claiming the $250,000 was
sent to pay Tsai’'s findersé€). (3/1/2002 Markow Test. 83-8F). In comparison, during his
2004 deposition Markow claimed that he tookfimder’s fee in the fom a portion of the 4.5
million tradable shares outstanding after theerse merger. (12/3/2004 Markow Dep. 103.)
Moreover, whether Markow directly paid for hisasés in cash (as hi®@2 testimony indicates)
or whether he was paid in shares (as his 288dmony suggests) he worked with the other
Promoter Defendants to ensure tthegt reverse merger was consummatesine qua norior

their acquisition of Bluepoint st&cand worked together to set acceptable distribution of the
shares between themselves. The Court fingisuthder either versioof the facts, Markow
acquired his shares as parhed collective action involving thether Promoter Defendants, and
thus, they acted as a groupaiquire their Bluepoint shares.
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added). Under the plain language of the statume &ztion for the purposef acquiring shares is
sufficient. Daniel v. Cantrell 375 F.3d 377, 383 (6th Cir. 2004) (“Where the plain language of a
statute is clear, however, we do not consuliéeslative history.”) The law does not require
“that the narrow object of acqumg, holding, voting, or disposing eécurities must itself serve a
broader purpose of seeking porate control or otherwise eting influence over corporate
affairs.” Morales 249 F.3d at 125.

The Defendants’ reliance ongtfseventh Circuit’s opinion iBath Industries, Inc. v. Blpt
427 F.2d 97 (7th Cir. 1970), is similarly misguideghth Industrieslealt with the question of
whether existing shareholders-ravdid not jointly acquire thestock but who collectively
owned over 10% of the company-e«e required to disclose th@wnership under Section 13(d)
“within 10 days of the time they agreed to exctoncert towards any goal, whether or not any
defendant purchased additional . .. stock irhferdnce of that goal.” 108-109. Essentially the
Bath Court wrestled with the questi@f whether existing shareholders were prohibited from
contemplating cooperative action becaugsrtjoint holdings were more than 10%ee id at
110. The Court held that the statute does notipitadxisting shareholdeifsom asserting “their
determination to take over coat of management, absent an intention to acquire additional
shares for the furtherance of such a purpose.”ConsequentlyBathis not on point on the
issue in this case, i.e., whether acting jgindl acquire over 10% of a company triggers
disclosure requirements. In faB&th provides support for the proptien that an agreement to
acquire the requisite percentagesbéres as a group is statutoslyfficient. According to the
Bath Court, “once the group agrees to act in contceacquire shares, its members must comply

with the Act’s disclosure requirementdd. at 110.
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C. Market Manipulation Claims

The SEC alleges that Defendants, Geilyrkow, Global Guarantee, Goelo, Yang, K&J
Consulting, Lou, M & M, Sierra, and Richaois(collectively “Manipulation Defendants”)
engaged in a “pump-and-dump” scheme which aidificinflated the market price of Bluepoint
shares in violation of the antigfud provisions of the securitigsvs, Counts 11, 111, IV, and VF°
According to the SEC, the Manipulation Defentfaorchestrated a pump-and-dump scheme to
secretly control Bluepoint’s tradable shawdsle inflating the demad for those shares by
engaging in manipulative trading activity dgsed to give the appearance of demand for
Bluepoint shares and generateding momentum. The $Hurther asserts that the
Manipulation Defendants engaging in an intetoeting campaign designed to drum up demand
for the stock. The SEC claims that the Mafagion Defendants engaged in trading activity that
was designed to artificially inflatBluepoint’s price including: repgedly trading shares between
themselves; Sierra’s posting of bids and asks; age® inaccurate reptomg of transactions.
Geiger and the Promoter Defendants haesed for summary judgment on the market
manipulation counts. The SEC oppoaes seeks trial on those counts.

Market manipulation generally refers to tiraglpractices that are intended to mislead
investors by artificially Hecting market activity.Santa Fe Indus., Inc. v. Greet830 U.S. 462,
476 (1977)SEC v. Masri523 F.Supp.2d 361, 367 (S.D.N.Y. 200K)anipulation of securities
prices violates Section 10(bj)é Rule 10b-5 and Section 17(8EC v. Resch-Cassin & C862
F.Supp. 964, 975 (S.D.N.Y. 1973). 8en 10(b) of the Exchangkct makes it illegal for any

person to “use or employ, in connection witk fiurchase or sale of any security . . . any

% gpecifically, the SEC claims that those Defemidaiolated Section 17 of the Securities Act,
Section 10(b) of the Exchange Act and Rule 10bebetiinder. It also claims in the alternative
that Markow and Global Guarantee aided aretted the primary violations committed by the

other defendants. Finally, the SEC claims thaiger aided and altetl non-moving defendant

Sierra’s violation of Section 1(£)(1) of the Exchange Act.
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manipulative or deceptive device or contrivance.” 15 U.S.C. 8§ 78j(b). Section 10(b)’'s
prohibition is not limited to spedd types of manipulation but, &ule 10b-5 states, makes it
unlawful “to engage in any pracé, or course of business whigperates or would operate as a
fraud or deceit on any personResch-Cassir362 F.Supp. at 975 (S.D.N.Y. 1973) (describing
Section 10(b) and Rule 10b-5 as outlawing pwavice “‘used to persuade the public that
activity in a security ishe reflection of a genné demand instead of a mirage™ (quoting 3 Loss,
Securities Regulatiqri549-55 (2d ed. 1961)). In the coriteka price manipulation case, the
defendant’s failure to disclose that market prices are being manipulated constitutes a material
omission of fact in the offer of securitief?agel, Inc. v. SEG03 F.2d 942, 946 (8th Cir. 1986)

Section 9(a)(2) prohibits securities transawsi that “creat[e] actual or apparent active
trading in such security” but ognbapplies to stocks listed on tb&changes. Sections 17(a) and
10(b), however, prohibit the same conduct as 8e&(a)(2) with respect to OTCBB stocks, like
Bluepoint. Resch-Cassir362 F.Supp. at 975EC v. Kimmes/99 F.Supp. 852, 859 (N.D. IIl.
1992) (Sections 17(a) and 10(b) prohibit deceptimeduct that stimulates demand for over-the-
counter securities). Similgrl Section 15(c)(1) of the Exchag@ Act prohibits brokers and
dealers from using “any manipulative, deceptmeother fraudulent device or contrivance” in
connection with securities trard®mns. 15 U.S.C.8 780(c)(1). “The elements of a cause of
action under 15c¢(1) are the same as for gedti(a)(1), section 10(b), and Rule 10b-5 except
that Rule 15c1-2 requires that a statenmgromission be made only with knowledge or
reasonable grounds to believe thas untrue and misleading.Great Lakes Equities Col990
WL 260587, at *5.

The SEC must establish scienteprove violations of Seans 15(c)(1), 17(a)(1), 10(b),

and Rule 10b-5Aaron v. SEC446 U.S. 680, 691, 697 (1980) (Section 10(b), Rule 10b-5, and
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Section 17(a)(1))see Darvin v. Bache Halsey Stuart Shields,, Whé9 F.Supp. 460, 464
(S.D.N.Y. 1979) (15(c)(1)). Scienter is “a malnstate embracing intent to deceive, manipulate
or defraud.Ernst & Ernst v. Hochfelde®d25 U.S. 185, 193 n.12 (1976). Recklessness is
sufficient to establish scienter for all three provisioB&C v. George426 F.3d 786, 792-93 (6th
Cir. 2005) (applying recklessnesssagenter for Section 17(a)(1), (1), and 15(c)(Lviolations);
Mansbach v. Prescott, Ball & Turbeh98 F.2d 1017, 1024 (6th Cir. 1979) (Recklessness
establishes scienter for Sexti10(b) and Rule 10b-5 violatis). Recklessness is “highly
unreasonable conduct which is an extreme degaftom the standards of ordinary care.”
Mansbach598 F.2d at 1025. Scientemiet an element of claimsder Section 17(a)(2) and
17(a)(3). Aaron, 446 U.S. at 697.

A defendant does not have to buy and sell seesihimself for primary liability to be
imposed on a market manipulation clai®ee SEC v. Sayed06 F.Supp. 939, 946-47
(S.D.N.Y. 1995) (primary liability imposed for Section 9(a)(2) violation in part because he
directed others to raise their bids). “Primaapility can be imposethot only on persons who
made fraudulent misrepresentations but alséhose who had knowledge of the fraud and
assisted in its perpetrationSEC v. First Jersey Sec., Int01 F.3d 1450, 1471 (2d Cir. 1996)
(quotingAzrielli v. Cohen Law Office1 F.3d 512, 517 (2d Cir. 1994)). A defendant can also
be secondarily liable for aiding and abetting tbeusities law violation of a primary violator if
he had a “general awareness that his role waspart overall activity that is improper” and he
“knowingly and substantiallyassisted the violationrSEC v. Washington County Util. Dig6.76

F.2d 218, 224 (6th Cir. 1982). Iniglcase, Markow is chargedtivboth primary violations and,
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in the alternative, with aidg and abetting the alleged violations of the other Manipulation
Defendants®

Manipulation in the securitiemarket context refers tantentional or willful conduct
designed to deceive or defraud investors byrodimtg or artificially affecting the price of
securities.” Ernst & Ernst v. Hochfelde#25 U.S. 185, 199 (1976). Courts have identified four
factors indicating market manipulan: (1) control of the float,e., the number of shares
available for trading; (2) domance and control of the market for the security; (3) price
leadership; and (4) collapse of the nedréfter the manipulat’s activities ceaseSEC v.
Martino, 255 F.Supp.2d 268, 287 (S.D.N.Y. 20(RB&sch-Cassir362 F.Supp. 964 976
(S.D.N.Y. 1973). Determining whether manigida occurs requires tHfact-finder to make
“inferences drawn from a massfattual detail” because “[fiidings must be gleaned from
patterns of behavior, from apparemegularities, and from trading datalfi Re Pagel, Ing.
Exchange Act Release No. 22,280, 1985 WL 548387, at *3 (Aug. 1, E88)sub nom.,
Pagel, Inc. v. SEGB03 F.2d 942 (8th Cir. 1986). Pramfmanipulation exists if “the
manipulator caused either actualapparent activity or causediae in the market price.SEC
v. Marting 255 F.Supp.2d 268, 286 (S.DWN 2003) (quotindgresch-Cassir362 F.Supp. at
976)).

Much of the evidence regang) the SEC’s market manigtlon claims focuses on the
Manipulation Defendants’ traalfy activities on March 6, 2000. \Wnthe evidence establishing
the trading transactions on tltaty is basically undisputed, tharties are deeply divided about

the inferences to be drawn from that evidené&sssentially, the evaluath of Bluepoint’s trading

% The Court finds that there is a triable issuéaof regarding whethévlarkow can be primarily
liable despite his lack of direstles or purchases securities on March 6, 2000 due to the
evidence of his substantial involvement in thevétees of the other Manipulation Defendants.
Markow’s involvement is laid out in detailfra.

-64-



activity constitutes a battle of the experts betwieacheco, the SEC’s expert who concludes that
the defendants’ trading activity @lvs significant irregularities gt suggest manipulation and the
Manipulation Defendants’ expéfiwho claims that the trah activity does not suggest
manipulation. Viewing the evidea in the light most favorabte the non-movant, the Court
concludes that summary judgment is inappropriate on the SEC’s market manipulation claims.

The SEC has provided ample evidence from tlaiceasonable jury could conclude that
the Manipulation Defendants controlled the flodte record shows that following the reverse
merger, Bluepoint had 20 million sharescommon stock outstanding; 15.5 million of which
were restricted shares held by Bluepoint’s @sanofficers and directors. This means that 4.5
million unrestricted, tradable shares were left in the flbais early as January 9, 2000, the
Promoter Defendants were discussing how to askggshares in the float between themselves.
The Promoter Defendants acquired 3.75 onmillof those shares in February of 2000—
approximately 83% of the float. Most thfose shares were deposited in the Promoter
Defendants’ accounts at Sierr@oelo also repeatedly postedgaages on the Silicon Investor
message board in December of 1999 throughalgraf 2000 in which he told potential
investors that Bluepoirst float was “TIGHTLY controlled”and that “We’ll sell only to smooth
out the spikes.”

The SEC has also presented evidencettieaManipulation Defendants attempted to
control the supply of Bluepoint’s shares by preventing mass sell-offs by the Promoter
Defendants who controlled the float. Yang teéstithat he opened his brokerage account at

Sierra on Markow’s instructionYang explained that Markow waad a majority of the shares

37 The Defendants’ expert has been sanctiameler Rule 11 by a federal court in another
securities case. 4/25/1994 Ord8EC v. InterlinkCase no. 93 3073 R (C.D. CA. 1994).

% In fact, due to Tsai and the Promoter Defenslaregistration violations, the shares of the
float were not actually freely tradable in thise&&cause they were actually restricted shares.
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held by the Promoter Defendants depositedetr&because he did not want anybody to dump
their shares. Also in this e Markow arranged to sell 5,000 sbaito an investor named Kim
Giffoni for around $7.00 per share a couple of weeks before trading He¢@iffoni Dep. 105-
06.) Markow also instructed Giffoni not to ski$ shares on the first day trading “for various
reasons, including putting @sure on the stock.”ld. 152-53.) This agreement was reflected in
Sierra’s files, which contained an agreemmativeen Markow and Giffoni which stated that
Giffoni would receive 10,000 shares in each of lkéavr's next four reverse mergers if he did not
sell more than 500 Bluepoint shares per dayxh&idson testified that he was aware of the
agreement.

Furthermore, a reasonable jury could alsnatude that Goelo’s touting of Bluepoint’'s
stock on internet message boards was patlafger scheme to excite demand for stock
controlled by the Manipulation DefendanfRobert Zumbrunnen, the administrator of the
message board on which Goelo posted, testifiedptisttngs on the site can affect the price of a
stock, particularly where individuals post muléipnessages claiming inside information or
claiming that the stock was going to skyrockét2/6/2004 Zumbrunnen Pe27-28.) In various
message board posts, Godid just that.

Goelo’s December 1999 posts, which were seiseveral potential investors, boasted
that “[t]his company we’re reverse merging [Bluepoint] will be the first publicly traded Pure
Linux Business in China” and that “[i]t will begitrading at around $4.00 the first day ... and
we’ll let all our friends know iradvance so they can load up [e]xpect the stock to be trading
at $50.00 within a few months.” On JanudB; 2000, Goelo sent messages to at least four

potential investors telling them “I am involveda reverse merger of the top Chinese Linux

39 Markow denied at his deposititimat he prearranged the sale téf@ii. But did testify that he
told Geiger that he would pay for Giffésipurchases if Giffoni could not pay.
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Company” he went on to state “I'll give forwandtice to some friends to pick up shares before
the press release unleashes the frenzy . . . You and friends might be interested to support the
stock on the new thread, as | @anobably too closely involved ithe deal to post myself.”

Goelo informed Yang and Markow about tositing, emailing them that “[tjhe support
on the message Boards is lined up and I'll hlwee|Bluepoint] threads opening for business on
[the message boards] around 9:30 on Friday.” Yastifieel that he told Gelo not to participate
in the posting on the message boards because tdéynksale information” and were “insiders.”
Goelo then asked several people to post indbion about Bluepoint online and provided them
with information about the company. Defendant Armstrong did so, posting dozens of positive
messages about Bluepoint on the Raging Bull medsaayel. There is also evidence that Goelo
and Markow compensated Armstrong for his posting by sending him stock in several
companie$? Similarly, the SEC has produced eafitte that Ernest Hung posted positive
information he received from Goelo at Silicowdstor. Hung testified that Goelo asked him not
to reveal Goelo’s identify a& Bluepoint shareholder.

The Manipulation Defendants argue that Goedwigail and internet activity is irrelevant
because there is no evidence that the specifisioxewho received the emails later purchased

Bluepoint stock! The Court disagrees. To prevail@market manipulation claim, “the SEC

0" Armstrong denies that he was compensateckmimis that all of the stock he received was
paid for out of an $18,750 wire he sent to ®odHe admitted, however that he received his
Bluepoint shares at below markeice and that he had no idea why Markow sent him stock.
Markow claims that he sent the stock tamstrong to compensate Armstrong for conducting an
online public awareness campaign about stockkMarmwas interested inArmstrong contradicts
Markow’s testimony, however, and denies thaabeepted money from Markow or anyone else
for promoting stocks on his website.

*! The Manipulation Defendants raise similaraattions to the SEC’s evidence regarding the
their trading activity. (Defs.” S.J. Reply 37-38-46.) They argue thahe Court should grant
summary judgment in their favor because the SEC has not offered evidence from individual
market participants that they were misleadhair trading activity was influenced by the
Defendants’ actions and instead relies on “spéicufa For the same reasons explained above,
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need not identify a specific victimtho acted upon the manipulationMartino, 255 F.Supp.2d
at 287;United States v. Haddy34 F.3d 542, 549-50 (3d Cir. 1998) (evidence of investor
reliance is not required for conviction a price manipulation case).

The Manipulation Defendants also conterat thhe SEC cannot rely on the internet
touting evidence because it stated in discovesgarses that it did not allege that Goelo made
false, misleading, or incomplete statemenggmrding the market for Bluepoint’s stock. The
SEC, however, has not introdudd evidence of Goelo’s internet touting to show that the
statements in the post were false or misleadiP@checo has testified that the dissemination of
new positive information about an issuer, truéatse, will increase thprice of a security.
Therefore, even if the internpbsts and emails were not neigtling, they are relevant to the
overall circumstances of the alleged pump-andjalsoiheme because it is another instance of
the Manipulation Defendants’ attempts to pigueesting interest and inflate demand (the pump
half of a pump-and-dump). Tmeanipulative nature of the tbhng campaign is not that Goelo
was disseminating false information about Bluepwmirthe posts, but that it was designed to
inflate investor demand in a trading markettttvas not driven by the forces of supply and
demand but, instead, was affected by the afleganipulative practicesf the Defendants.

The SEC has also produced evidence from lwthie jury could conclude that the trades
between Sierra and the Promoter Defendantsaitst few minutes of &ding were designed to
manipulate the market by creating the appesgai demand where none actually existed.
Pacheco has testified that for a stock like Bluepdivat has never previously traded, the first
reported trades are critical for establishing reapkice. The SEC has also provided support for

its position that Geiger, Yang, Goelo, and Lou aabity set the initial price of the stock above

however, the Court finds that the SEC needpnotiuce evidence from victims or prove investor
reliance to survive summary judgmemteven to prove manipulation.
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$5.00 and then manufactured its initial price ri%&ang has testified thdite, Markow and Goelo
were aware of the importance of keeping Bhiat’s stock price abov®4.00 or $5.00 per share
to avoid the trading limitationsf a penny stock. During thiest 11 minutes of trading the
following trades occurred:

e Geiger bought 100,000 shares from Yan§@&G00 per share for Sierra’s inventory
account. The trade was reported as smparate trades of 25,000 shares each;

e Goelo (who already owned 975,000 Bluepainares, which he bought for $.01 and $.09
per share during the revenserger) bought 40,000 shares from Sierra at $6.02 per share;

e Geiger bought 50,000 shares at $6.50 perestiam Yang’'s company, K & J Consulting
and Lou’s Company M & M.

The SEC has provided evidence which suggeststmeé of those trades were pre-arranged.
Geiger testified that before the first day of trey] Goelo informed him that Yang wanted to sell
100,000 shares for $6.00 per share and thatameed to buy 40,000 of those shares. Goelo
asked Geiger if “two cents would be goodéaming would Geiger sell the 40,000 shares for
$6.02—Geiger agre€l. There is also evidence thatiGer pre-arranged the sale of 40,000
shares to Richardson and Geiger’s familymbers and co-worker for $6 1/8 per share.

When deciding to buy the first 100,000 shares from Yang at $6.00, Geiger did not rely on
the bids (offers to buy) and asks (offers to s#lipther market makers or any market analysis.
The only retail demand he was aware of wheadreed to the purchase was the 40,000 shares
he planned to sell to his family and co-workes., market demand generated by Sierra, Geiger,
and Richardson. Geiger admitted thahhd no information about whether $6.00 was a
reasonable price but that he dkal to pay that amount becal&ng wanted to sell for that

amount®

2 Goelo and Yang both contradict Geiger's testimony.
*3 Geiger testified as follows at his deposition

-69-



It is also indicative of fiud that Yang’s sale ofsangle block of 100,000 shares was
reported in four separate order tickets. Raohtestified that theatt that the single 100,000
purchase was reported as four purchases of 25/x@s would have made it impossible for the
market to tell if there were multiple buyers and sellers and could have given the false appearance
of more demand than actually existed.

The SEC has also produced evidetiz Sierra’s purchases of 200,40&dditional
Bluepoint shares (at a cost$700,000) for its inventory in thfest few minutes of trading
indicates manipulative tradingtadty. Pacheco describes thgserchases as “highly unusual”
and states that the behavior wibbk “extremely risky” in an umanipulated market, “especially
considering that this was a stock thatl never traded jor to that day.*® The Court concludes
that a reasonable jury could find that the crinades between Sierradits customers created
actual market activity, and wengtended to set Bluepoint’s iral price above the penny-stock
threshold and to create artificial trading momentuee In Matter of Robert Grad$EC
Release No. 34-41309, 1999 WL 222640, at *2 (Aprl1899) (market-maker’s trader violated
anti-fraud provisions where hetghe initial stock pce at $5.00 at the iction of a major
shareholder and without conductiag independent determination as to whether the price was

appropriate and gradually ireased the bid price thirteémes over four weeks).

Q. What information did you use, ihg, in deciding how much to pay Mr. Yang
for his 100,000 shares?
A. Frank [Goelo] said Yongzhi [Yang] wanted to sell 100,000 at $6.
Q. Did you have any information available to you that you used in deciding
whether $6 was a reasonable Price?
A. No.
Q. None whatsoever?
A. No.
Q. But you decided to purchamse 100,000 shares at six bucks?
A. Yes.
(11/19/2004 Geiger Dep. 172-73.)
“4100,000 from Yang and the two 50,000 shareksidmom K & J Consulting and M & M.
%> The Defendant’s expert digaees with this assessment.
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Furthermore, the SEC’s evidence, if believaahports a finding that Sierra had dominion
and control of the market, despite the presenathar market makers, and supports that Sierra
was a price leader. Where one market participeaduces a high percentagfthe total trading
volume and repeatedly quotes successivaidr bids, there is evethice of domination and
control. Reasch-Cassjr862 F.Supp. at 976-77 (finding domimatiand control where defendant
accounted for 2/3 of the total market). Pacfeaaalysis of the March 6, 2000 trading data
shows that from the time of the firstu&point trade at 9:42 a.m. until 10:59 d%&ierra held
the “inside bid” (the highest bid quote) for 6%¥tthe time, while the né¢ most active market
maker held the inside bid for only 20% of tiree. Similarly, Pacheco testified that as
Bluepoint’s price rose from $6.08 $19.50, Sierra accounted for 80% of the trading activity.
During that time, Sierra raised it&d seven times to become thside bid. Over the course of
the day, Sierra increased the inside bid a totdAbaimes. Additionally, the evidence shows that
between 9:42 a.m. and 10:59 a.m., Sierra postethide ask (sale price) for Sierra for 92% of
the time and that three other market makers gdasteasks at all during this time. Pacheco has
testified that control over thask price gave Sierra theility to push the price highéY.

The Manipulation Defendants argue that Racs analysis does not create genuine

issues of material fact based on Sierra’s trgdictivity. They posit that there is insufficient

% Almost all of Sierra’s trading activityccurred before the 10:59 a.m. cutoff.

*" The Court believes these fadistinguish this case from re SetteducatiSEC Release Nos.
33-8334 & 34-48759, 2003 WL 22570689 (Nov. 7, 2003vaich the Manipulation Defendants
rely. InSetteducatithe SEC concluded that there was ffisient evidence that defendant had
manipulated the market. That conclusion, howewas based in significant part on the fact that
the Setteducatdefendant had not caused the price rig@énfirst “critical” minutes of trading.

Id. at *4. The SEC found that during the time ttinet price was escalating the defendant did not
raise its bidld. at *2 Instead, other firms raised the bid and the defendant “did not follow
them.”ld. Furthermore, th8etteducatdefendant only held the inside ask 2% of the time during
the alleged period of manipulatidd. n.18. Conversely, here, tB&C’s evidence shows that
during the early minutes of trading, while thecprivas rising, Sierra rad the bid seven times,
held the inside bid 69% of the timeycaheld the inside ask 92% of the time.
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evidence that Sierra’s trading activity actualBused the price surge from $6 to $21 because
other market-makers also raised the ingigieand because other market-makers and broker-
dealers purchased shares during the “price sul@eefs.” S.J. Reply 36-38, 52-53.) The Court
finds the Defendants’ argumentsthins point myopic. First, &heco’s analysis shows and the
Court is aware, that “[t]he price of a security may be raised without raising the bid . . .
[flollowing the market too closely on a rise witther purchases or bids may be just as
instrumental in creating a pricesel.” 8 Louis Loss & Joel SeligmaBecurities Regulatign
3986.34 (3d ed. Rev'd 1991). Sierra need not lcamiinually held the inside bid during the
price rise to raise the jge of Bluepoint’'s shares.

Second, Pacheco’s analysis found thatr&iwas “long” on Bluepoint stock (i,dad a
number of shares in its inventory), for mostlod time that it continwkto bid up Bluepoint's
price. Bidding up the price @f security while in a long positn is indicative of manipulation.

In Matter of R.L. Emacio & CoSEC Release No. 34-4880, 1988 44107, at *3-4 (June 16,
1953) (evidence that the marketker continued to bid when kas long on stock indicated
manipulation). The Manipulation Defendantstieas challenges to Pacheco’s analysis, while
appropriate for cross-examination at trial, do cartvince the Court th&ummary judgment is
appropriaté®

Third, the Court finds that the SEC has demanstt that a genuine issue of material fact
exists regarding whether the NMpulation Defendants manipulat&lepoint’s stock price with

scienter. “Proof of scientereed not be direct” but may b#erred from circumstantial

8 Moreover, the Court notes that the Defendaexgert’s analysiggnored trading between
Sierra and customers and focused on tradegele® broker-dealers the exclusion of an
analysis of total market activity. Similarly,gtime period selected ltiye Defendants’ expert
begins nearly an hour befarading began on March 6, 2000 asmttled at 10:28 a.m. which was
close in time to the $21 peak price of Bluepaitaick, but ignores a number of subsequent and
unusual trading activity by Sierra.
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evidence.Page| 803 F.2d at 946. The existence of a netiv manipulate coupled with a series
of manipulative transactionsigports a finding of scienteSeelLoss & Seligmansupra
3986.37-3986.38. Based on the record as a wholegding the evidence of Bluepoint’s price
movements, the Manipulation Def@ants’ trading activity, the Promoter Defendants’ failure to
report their beneficial ownershgd Bluepoint shares (which hitieir control from the market),
and various statements by the Manipulation Defatgja jury could reasonably infer that the
Manipulation Defendants engagednmanipulative market activity to inflate its market price for
the purpose of preventing it from being tradec@ @&nny stock and to ensure that they could
unload their shares at a proffiee Masri523 F.Supp.2d at 373 (“In geral, the question of
whether a plaintiff has established [scienter] is a factual question ‘appropriate for resolution by
the trier of fact’” (quotingPress v. Chem. Inv. Servs. Corp66 F.3d 529, 538 (2d Cir. 1999)).

The SEC has provided evidence from whiagleasonable jury could conclude that the
Manipulation Defendants trading activity was part of a successiidme to artificially inflate
Bluepoint’s stock price. Thefore, the Defendants’ Motion for Summary Judgment on Counts
I, 111, 1V, and VI of the Complaint iDENIED.

D. Remedies

The SEC seeks disgorgement with prejudgment interest and permanent injunctions
against Tsai and the Promoterf@&edants for their respective violations of their registration and
disclosure obligations.

1. Disgorgement with Interest

It is well-settled that disgorgeent is an appropriate remedy for violations of the federal

securities laws, including repar] and disclosure violation$See, e.gCalvo, 378 F.3d at 1217

(affirming disgorgement for Seot 5 violations and stating “SEE entitled to disgorgement
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upon producing a reasonable approximatioa defendant’s ill-gotten gains"3EC v. First City
Fin. Corp, 890 F.2d 1215, 1230 (D.C. Cir. 1989) (8 13(d)(1) violatiénendly Power Cq.49
F.Supp.2d at 1372-73 (section 5 violation). Phepose of disgorgement is to deprive
wrongdoers of the profits of thallegal conduct and to deter othdrem violating the securities
law; it is not a punitive measuré&oftpoint, InG.958 F.Supp. at 86First City Fin. Corp, 890
F.2d at 1230. Where two or more defendants hastese relationship iengaging in the illegal
conduct, joint and several liability foretdisgorgement amount is appropriateCalvo, 378

F.3d at 1215.

“[T]he proper measure of disgorgemeésnthe amount of the wrongdoer’s unjust
enrichment.Softpoint 958 F.Supp. at 867. In deternmgi“the amount of money that a
defendant must disgorge, the Sixth Circuit halsl, by implication, thathe entire amount of
profits which were illicitly reeived must be disgorgedGreat Lakes Equities Co/75 F. Supp.
at 214 (relying or8EC v. Blavin760 F.2d 706, 710 (6th Cir. 1985\l doubts concerning the
amount of disgorgement must tesolved against the violatord. at 214 (citingSEC v First
Fin. Corp, 688 F.Supp. 705, 727 (D.D.C. 1988f'd 890 F.2d 1215 (D.C. Cir. 1980)). The
SEC need only show that the amount of disgmey# it requests is a “reasonable approximation
of the profits causally cometed to the violation.First City Fin,, 890 F.2d at 1231. The typical
amount of disgorgement in disclosure viaatcases is the amount of profit generated by the
insider trading.See, e.g., First Cit. Fin890 F.2d at 1220-21.

The Court also has the power to order prejuelginnterest on the amount ordered to be
disgorged.SEC v. Falbp14 F.Supp.2d 509, 527-28. The purposprefudgment interest is to

prevent a defendant from “obtangi the benefit of what amountsda interest free loan” on the

49 Markow, Yang, and Lou do not contest that thegy and should be held joint and severally
liable with their respective companies in this case.
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proceeds of an illegal activitySEC v. Moran944 F. Supp. 286, 295 (S.D.N.Y. 1996). The
Court should look to consideratis of fairness and equity determining whether to award
prejudgment interest as well as the length oétthre defendants reta&ic the proceeds of the
illicit transaction. SEC v. Stephenspi32 F.Supp. 438, 439 (S.D.N.Y. 1990). The calculation
of prejudgment interest follows the delinquent tate for unpaid taxes as determined by the
Internal Revenue Service, and is assessed on a quarterlySeesBBEC v. First Jersey Securities,
Inc., 101 F.3d 1450, 1476 (2d Cir. 1996).

The SEC asks this Court to order disgorgetnamnd interest against the Defendants for
their respective registration and disclosure violations in the following amounts:

1. Tsai to disgorge $250,000, which representspnddits from the reverse merger, plus
$101,987 in prejudgment interest;

2. Markow & Global Guarantee jointly and severally to disgorge $1,233,640, which
represents the profits frotheir illicit sales of Blupoint shares, plus $447,118 in
prejudgment interest;

3. Goeloto disgorge $216,861 which represents his profits from illicit sales of
Bluepoint shares, plus $81,251 in prejudgment interest;

4. Yangand K & J Consulting jointly and severally to disgorge $1,195,228, which
represents their profits from illicit sal@f Bluepoint shares, plus $455,488 in
prejudgment interest;

5. Louand M & M jointly and severally to disgorge $1,161,869, which represents their
profit from illicit sales of Bluepoint sdres, plus $440,296 in prejudgment interest;

The SEC has submitted the appropriate materiadstablish that it has correctly calculated the
amount of prejudgment interest for each Deferiddrades. Tsai anithe Promoter Defendants
do not challenge the SEC'’s disgorgement andaastecalculations. Instead, they claim that
disgorgement is inappropriate because their grafie not causally related to their registration

and disclosure violations.
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First, Tsai argues that because the $250,0@@sented his finder’s fee, paid to him for
his “role in bringing about the M3 XI-Bluepoint reverse mergeiit’is not causally related to
his registration and disclosure violations. Ténigument has no merit. Tsai admits that the
$250,000 was a direct payment for arranging thersevmerger, which would not have occurred
absent his violations. It is clear from the netthat no reverse merger would have been possible
if Tsai had not made MAS XI’'s shares publittgdable through the Form 211 process with
NASD. Itis equally clear that if Tsai had notadeat appear that the slearissued in the names
of the 33 MAS XI shareholders were exempt from registration, he would not have been able to
achieve public trading status.o@sequently, his registration vitilans are causally related to his
$250,000 finder’s fee because the merger wouldmigaee occurred absent his violations.
Similarly, Tsai’s disclosure violations are calysaonnected to his reverse merger fee because
they occurred in connection withe sales to the MAS Xl shdrelders that were a necessary
prerequisite to the reverse merger. Hence, the GRANTS the SEC’s request for
disgorgement and prejudgment inter@ginst Tsai in the amount listed above.

Second, the Promoter Defendants argue tledt disclosure violations were not causally
related to their profits from thesubsequent sales of Bluepashiares because their failure to
report their beneficial ownershipas not fraudulent in nature atitkir disclosure violations are
“incidental to the cetnal misconduct charged in the cdséDefs.” Opp’n 38.) The SEC
counters that the Promoter Defendants reapiéiibns of dollars in profits from their
unregistered sales of Bluepoinbsk. It points out that by failg to obey the registration and
disclosure requirements, the Promoter Defendants were able to keep important information from
the investing public that would have likely @fted investor interest in Bluepoint. The

unavailable information included: the facatlthe Promoter Defendts controlled a vast
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majority of the float; the fact that they hadganly pennies per share for their stocks a few
weeks before public trading began; the faat Bluepoint’s main prduct was unprotectable by
intellectual property laws; and the fact that tBatepoint had generatednabst no revenue at the
time trading began.

Courts are not required to engageonmterfactual scenarios $peculate about how
much a defendants’ disclosure violatioflated the market price of a securitEC v. Bilzerian
814 F.Supp. 116, 123 (D.D.C. 1993ilzerian, on which the Promoter Defendants rely,
counsels that a “reasonable approximation ofreidat’s illicit profit is the amount he gained
while in violation of the law.”ld. The SEC'’s calculation is jusitat and the Court finds it is a
reasonable approximation of the profits causally related to the Promoter Defendants’ violations.
The case law cited by the Promoterf@welants does not counsel otherwise.

The Promoter Defendants also argue that alth@egenter is not redped to establish a
violation, the Court must congdit when deciding whetherstjorgement is warranted. The
Court is unaware of any such requiremerthmrelevant legal precedent and the Promoter
Defendants have not cited any. NonethelessCiburt believes that a consideration of the
evidence regarding the Markow, Yang, and Goelasrger counsels in favaf disgorgement.

The Promoter Defendants were in frequemttact regarding the sliribution of shares
between themselves. In an email to Mark@melo expressly statdus concerns about
acquiring over 5% of Bluepoint’s stock. Hidwtion, however, was not to report his ownership
interest or purchase less stoblaf to suggest that his ownerngltie split between two companies
he controlled so his personal name would nokapn connection witthe distribution. This
email strongly suggests thatlaast Markow and Goelo weveell aware of their disclosure

requirements and were intentidigattempting to avoid them. Similarly, Yang instructed Goelo
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not to post on the internet message boards bebauselieved they were “insiders,” which also
suggests he was aware of his ownership stdumlly, Markow’s ultimate distribution of 3.75
million shares suggests a calculated attemptaoadadisclosure; while all of the shares were
divided between the Promoter Defendants, compahiy controlled, or their close relatives and
relations, the breakdown carefulyoids assigning over 2.5% Bfuepoint’s total outstanding
shares to any one person. Taken as a whddesvidence indicates that Markow, Goelo, and
Yang were well aware of their dissure responsibilities, were agj to intentionally circumvent
them, and, accordingly, their violation of those prawisi was at least recklegsot calculating.

Although the evidence of Lou’s scienter is aststrong, the Court still believes that the
deterrent value of ordering disgorgement agaimstdnd his company is great in light of the fact
that he committed multiple violations of teecurities law during his involvement with
Bluepoint. See SEC v. Blavj®57 F.Supp. 1304, 1316 (E.D. Mich. 1983) (concluding that
disgorgement was necessary to deter future violatiaffs), 760 F.2d 706 (6th Cir.1985)

The Court is well aware that the “deterreffect of an SEC enforcement action would be
greatly undermined if securigdaw violators were not tdisgorge illegal profits.”ld.
Considering the facts of this case astol®, the Court concludes that it should order
disgorgement of the illegal piitd received in this case. Fire foregoing reasons, the Court
GRANTSthe SEC's request for disgorgement and prejudgment interest against Goelo; Markow
and Global Guarantee; Yang and K & J Qgdtisg; and Lou and M & M in the amounts

requested and previously listed.

-78-



2. Permanent Injunction

The SEC seeks permanent injunctions againstfaail the Promoter Defendatits
prohibiting them from violating &ction 5 of the Securities Act. The SEC also seeks permanent
injunctions against Tsai antde Promoter Defendants proitibg them from violating the
disclosure provisions of the Exchange A¢he Court's ability to impose an injunction in
securities cases is statutory: “in an actionstatutory injunction, once a violation has been
demonstrated, the moving party need only shawttiere is a reasonable likelihood of future
violations in order to diain [injunctive] relief.” Holschuh,694 F.2d at 144 (citations omitted);
15 U.S.C. 8 77t(b); 15 U.S.C. § 78u(B)avin,557 F. Supp. at 1315. &ssessing whether there
is a likelihood of future violations, the Court stlook at the totalitypf the circumstancesSEC

v. Murphy,626 F.2d 633, 655 (9th Cir.198®plschuh,694 F.2d at 144.

In examining the totality of the circumstanctee Court should pay special attention to
seven factors: (1) the egregiousnekthe violations, (2)he isolated or regated nature of the
violations, (3) the degree of soier involved, (4) the sincerity dfie defendants' assurances, if
any, against future violations; (5) defendantsbgmition of the wrongful nature of their conduct;
(6) likelihood that defendant's occupation will gessopportunities, or lackereof, for future
violations; and (7) defendant's age and hee®BC v. Youman329 F.2d 413, 415 (6th
Cir.1984). No one factor isspositive and a court should \ghieach factor in light of the

surrounding circumstances of the violati&ee id Moreover, the Court is “vested with broad

*0 Specifically, the SEC requests that the Court paently enjoin Tsai from violating §5 of the
Securities Act, 813(d)(1) of the Exchange Act)JdR1Bd-1(a) thereunder, 816(a) of the Exchange
Act, and Rule 16a-3 thereunder.

°1 gpecifically, the SEC requests that the Cpermanently enjoin Markow, Global Guarantee,
Yang, K & J Consulting, Lou, M & M, and Goefmm violating 85 of the Securities Act,
813(d)(1) of the Exchange Act, RuL3d-1(a) thereundeg13(d)(2) of the Exchange Act, Rule
13d-2(a) thereunder, 816(a) of the Exutpa Act, and Rule 16a-3 thereunder.
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discretion in deciding whether grant injunctive relief.”SEC v. Lawbaugl859 F.Supp.2d 418,

424 (D.Md. 2005).

a. Tsai, Markow and Global Guaranté&gng and K & J Consulting, and Goelo

The Court has little difficulty in finding a asonable likelihood of future violations on
the part of Tsai, Markow and his company, Yang and his comamg Goelo. Most of these
Defendants are recidivisecurities law violators® In 2005, Tsai was sanctioned by the Middle
District of Florida for registratin violations. In connection witthat case, Tsai was permanently
enjoined from violating the regfiration provisions. SimilarlyMlarkow has been censured in two
states for violations of stagecurities law and has been found to have committed securities
violations by three NASD arbitration paneléang was sanctioned by ti@entral District of
California in 2005 for his violabins of the antifraud and reg@tion provisions during a pump-
and-dump scheme. That court enjoined Yang from committing future violations of the antifraud
and registration provisions. #hort, Tsai, Markow, and Yang'sistories of securities law
violations suggest thaley are likely to commit future offeas and counsel heavily in favor of
granting injunctive relief.See, e.g., Murphy26 F.2d at 655 (existenoépast violations may
create an inference that thevil be future violations).

None of the Defendants has provided sinessirances that they will not offend in
future or acknowledged in any way the wrongfature of their conduct. Turning to the
egregiousness of the conduct and the Defendiawst of scienter, the Court has already

explained that there is substantial evidetheg Yang, Markow, and Goelo acted at least

2 As Yang and Markow’s companies (K & di@ulting and Global Guarantee) were under the
complete control of those defendants, the €seonclusion that Yang and Markow should be
permanently enjoined supports the impositiom@fnctions against their companies.

>3 The Court notes that Goelo does not hedecuments history skcurities violations,
however, the evidence of his scienter in this casefficient to convince #hCourt that there is a
sufficient likelihood of future violations onsipart that an injurtion is warranted.
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recklessly in violating the securitiéev. Given that and the fatttat they repeatedly flouted the
requirements of the securitiesMa@n connection with their sales unregistered Bluepoint stock,
the Court finds their violations egregious. Tisiespecially trugiven Yang and Markow's
substantial expegnce in the secures industry.

Similarly, the Court finds Tsai's multiple violations were egregious and the attendant
circumstances suggest that he was also resktecommitting his violations. He committed
multiple violations despite his obvious experientéhe securities industry and his substantial
education regarding venggulations he violated (as evideddsy his successful passage of five
licensing exams). Additionally, ¢hrecord shows that Tsai lied to NASD to carry out his
violations. In his Form 211 fitig, Tsai reported that he transézl shares to the five “former
director” shareholders as compensation for theivices as directors. Tsai has admitted
however, that three dfie purported former directors neyarformed any services for MAS XI
and that he cannot remember if the other two'tid.

Further, Tsai and Markow have signifitamployment histories in the securities
industry, which gives them an avenue for potential future violations. Goelo is not a securities
industry specialist. His violains, however, were committed in connection with his role as an
investor and nothing prevents him from committamgilar violations inconnection with future
investment opportunities. Finally, while thesesome evidence that Markow has health

problems, none of the Defendants has argued tbatafe or health praaidies future violations.

¥ Tsai suggests that he did not lie in his F@&mh filing because the five former directors were
“honorary directors” even though they perfodme services for MAS XI. The Court is
unmoved by this distinction. Tsai did not tell NASD that the five former directors were being
compensated for holding the titular position of hampdirector. Insteadhe reported that they
were “former directors” who received sharesasmpensation for their services,” which Tsali
admits were non-existent.
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The Defendants argue that scienter is the most important factor when considering
awarding an injunction and théte evidence of their scienter is insufficient to warrant an
injunction. Their position soméhat misstates the lawCalvo, 378 F.3d at 1216 (“While
scienter is an important factor in this analysig not a prerequisit® injunctive relief”).
According to the Sixth Circuit, when evaluating timposition of injunctive relief in a securities
case, “no one factor is determinativefoumans729 F.2d at 415. Nonetheless, the Court agrees
that scienter is an importafatctor. But as set forth abowége Court finds there is strong
evidence of scienter with regarsMarkow, Yang, Goelo, and Tsai.

The Defendants also argue that the unsetthtd sif the law regardg the application of
the registration requirements to transactiom®lving shell companies demonstrates their good
faith. Itis true that at thtime of Defendants’ violatiorthe NASD had not yet, as it
subsequently has, explicitly prohibited the Defendants actionduly 2000, NASD issued a
notice to its member, NASD Notice to Memb8(s49 (July 2000), informing them that it would
no longer clear for trading gifted shares of shethpany securities in thgpes of circumstances
present in this case. However, a review af thotice reveals that the NASD staff had already
publicly asked for guidance on whether such transfers violated Section 5 of the Securities Act in
November 1, 1999. As a consequence, the Defgadhould have been on notice that their
behavior may have violated the registratmwavisions even if the NASD only officially
proscribed the practices a few months latdareover, the Defendants have no similar excuse
for their violations of the disclosure provisionshis alone is not enough to convince the Court
that permanent injunctions are inappropriate in this case.

The Defendants also contend that NASElEarance of MAS XI's shares for public

trading makes their actions reasonable. Thezdwo problems with this assertion. First,
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undisputed record evidence showatthsai lied about the natuoé the transfers to the five
“former director” shareholders in his Form 21linfys. His dishonesty in the filings that were
the basis of NASD’s decision to permit public fraiprecludes his reliae on that decision as
evidence of his good faith. Second, NASD’s letfearing MAS XI for tading specifically
cautioned:

[p]lease be advised that in clearing [MAXSs] filing it should not be assumed

that any federal, state, or self-regalgtrequirements other than Rule 6740 and

Rule 15c2-11 have been consideredrtii@rmore this clearance should not be

construed as indicating that the NASDslssed upon the accuracy or adequacy

of the documents contained in your Rule 15¢2-11 submission.
(12/13/1999 NASD Letter). laddition the NASD employee who was responsible for clearing
MAS XI shares testified that NASD did not caradl a merit review of the Form 211 filing and
that he assumed the informationreeeived from MAS XI was accurate.

Considering all th&oumangactors, the Court conclud#dsat there is a likelihood that
Tsai, Markow, Yang, Goelo, K & J Consulting (Yang’s company), and Global Guarantee
(Markow’s company) may commit securities violationghe future. It is appropriate to issue
permanent injunctions agairteem. Therefore, the CoUBRANTS the SEC'’s request for

permanent injunctions against those Defendants.

b. Louand M & M

The SEC has also requested permanent injunctions against Lou and his company M & M.
In this instance, however, the Court does ntiebe a permanent injunction is warranted. Lou
has no previous record of sedi@s law violations, unlike TsaMarkow, and Yang. That fact
was also true of Goelo, against whom the €otatered an injunction. There was, however,
documentary and strong circumstantial evide demonstrating that Goelo committed his

violations with scienter. The €Ehas pointed to no such simikridence with regards to Lou.
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Considering the totality of the circumstanceg, @ourt finds that the SEC has not sufficiently
established a likelihood that Lou and M & M willromit future securities wvlations. The Court
believes the imposition of disgorgement agair@i Bnd his company will constitute a sufficient
deterrent. As such, the SEC’s request fpeananent injunction against Lou and M & M is,
therefore DENIED.
V. CONCLUSION

For the reasons set forth above, the SB@&on for leave to supplement its motion for
summary judgment with additioni@gal authority (doc. no. 208), GRANTED. The
Defendants’ Motion for Summaddudgment (doc. no. 112) oretRegistration Provision Claim
(Count I); the Anti-Fraud Provisio@Glaims (Counts Il, 1ll, IV, and VI); and the Disclosure
Provision Claims (Counts VIII and IX) BENIED in its entirety. The SEC’s Partial Motion for
Summary Judgment (doc. no. 12453RANTED in PART andDENIED in PART. As
explained below the Court:

(1) GRANTS Summary Judgment against Tsai,rkiaw, Global Guarantee, Yang, K & J
Consulting, Lou, M & M, and Goelo on Countigbility for violating Section 5 of the
Securities Act;

(2) GRANTS Summary Judgment against Tsai,rktaw, Global Guarantee, Yang, K & J
Consulting, Lou, M & M, and Goelo on Cowilll, liability for violating Section
13(d)(1) and Rule 13d-1(a) thereunder;

(3) GRANTS Summary Judgment against Marka@lobal Guarantee, Yang, K & J
Consulting, Lou, M & M, and Goelo on Cowilll, liability for violating Section
13(d)(2) and Rule 13d-2(a) thereunder;

(4) GRANTS Summary Judgment against Tsai,rkiaw, Global Guarantee, Yang, K & J
Consulting, Lou, M & M, and Goelo on Count,Iability for violating Section 16(a)

and Rule 16a-3 thereunder;

(5) GRANTS a disgorgement order againsgirs the amount of $ 250,000.00 plus
$101,987.00 in prejudgment interest;
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(6) GRANTS a disgorgement order against Markamd Global Guarantee, jointly and
severally, in the amount of $1,233,640.005$447,118.00 in prejudgment interest;

(7) GRANTSa disgorgement order against Goelthe amount of $216,861.00 plus
$81,251.00 in prejudgment interest;

(8) GRANTSa disgorgement order againstigaand K & J Consulting, jointly and
severally, in the amount of $1,195,228.005$455,488.00 in prejudgment interest;

(9) GRANTSa disgorgement order against Lou &ah& M, jointly and severally, in the
amount of $1,161,869.00 plus $440,296.00 in prejudgment interest;

(10) GRANTS a permanent injunction against Tsai, permanently enjoining and restraining
him and his officers, agents, servants, eyeés, attorneys and all persons in active
concert or participation withim who receive actual notice of this Order by personal
service or otherwise, fromaliating, directly or indirecyl, Sections 5(a) and 5(c) of
the Securities Act [15 U.S.C. 88 77e(a) &de(c)], Sections 13j(l) and 16(a) of the
Exchange Act [15 U.S.C. 88 78m(d)(1) and 78p(a)] and Rules 13d-1 and 16a-3
thereunder [17 C.F.R. 88 240.13d-1(a) and 240.16a-3];

(11) DENIES a permanent injunction against Lou and M & M;

(12) GRANTS a permanent injunction against Maw, Global Guarantee, Yang, K & J
Consulting, and Goelo, permanently enjoinargl restraining them and their officers,
agents, servants, employees, attorneys anmeedbns in active cortt or participation
with him who receive actual notice of tfgder by personal service or otherwise,
from violating, directly ormdirectly, Sections 5(a) andd(of the Securities Act [15
U.S.C. 88 77e(a) and 77e(c)], Sections )3(d 13(d)(2), and 1@ of the Exchange
Act [15 U.S.C. 88 78m(d)(1), 78m(d)(ahd 78p(a)] and Rules 13d-1, 13d-2, and
16a-3 thereunder [17 C.F.R. 880.13d-1(a), 240.13d-2(aggnd 240.16a-3].

A date for trial on Counts I, I, IV, and VIlfe Anti-Fraud Provision Claims), will be set by a

forthcoming scheduling order.

IT ISSO ORDERED.

s/Algenon L. Marbley
ALGENON L. MARBLEY
UNITED STATESDISTRICT COURT

Dated: March 31, 2009
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