The Little Hocking Water Association, Inc. v. E.I. Du Pont De Nemours and Company

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

THE LITTLE HOCKING WATER
ASSOCIATION, INC.,

Plaintiff,
CaseNo. 2:09-CV-1081
V.
JUDGE ALGENON L. MARBLEY
E.l. du PONT de NEMOURS and :
COMPANY, : Magistrate Judge King

Defendant.

OPINION & ORDER

l. INTRODUCTION
This matter is before the Court on the R&tCross-Motions for Summary Judgment.

Little Hocking Water Associatn, Inc. (“Little Hocking” or “Raintiff”) seeks partial summary
judgment on its Trespass (Coux) and Conversion (Count VI) alms against E.I. du Pont
Nemours and Company (“DuPordf “Defendant”). (Doc. 345)Defendant opposes, and moves
for summary judgment on all of Plaintiff'sasms (Counts I-VIII), iluding: Imminent and
Substantial Endangerment under Resoummas€rvation and Recovery Act (“‘RCRA"), 42
U.S.C. 8§ 6972; Public and Private Nuisanceglidence; Trespass; Abnormally Dangerous or
Ultrahazardous Activity; Conversion; Unjustrichment; and, Declaratory Judgment for
Indemnity. (Doc. 346). For the reasonatetl below, Defendant’s Motion GRANTED in part
andDENIED in part, and Plaintiff's Motion iSRANTED.

. BACKGROUND
A. Factual History

Plaintiff brings this action under RCRA2 U.S.C. § 6972(a)(1)(B), and Ohio common

law and statutory law, claimingefendant’s waste disposal priaes have caused imminent and
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substantial harm to health and the environmemd, caused it tort-related injuries. Plaintiff is a
non-profit public water provider whose busineswiprovide potable war to approximately
12,000 people in ten different townships in $@atst Ohio. Defendant owns and operates the
Washington Works Facility (th&-acility”) in West Virginia, approximately 1,300 feet down
river from Plaintiff's Wellfield.

Little Hocking alleges that its Wellfield, which consist of approximately forty-five (45)
acres of land as well as the soil and groundwageeath the land, have been contaminated by
DuPont . (Doc. 23). The alleged hazardous esate PFOA (perfluoroaatoic acid), otherwise
known as C8, and other PFCs (perfluorinated paumds), which have shorter and longer carbon
chains than C8 but have sinilaroperties. These allegedlyZzamdous wastes are used in the
manufacture of Defendant’s Teflon® reldteroducts. Defendant has used C8 in its
manufacturing processes frarB51 until it was phased out comigly in June 2013. Defendant
does not contest the fact thatateased C8, or treemount of C8 it released. Nor does it contest
that it released C8 via air emissions, waterabsfy and at sites near or on the Facility.

1. Defendant’s Knowledge of C8 in Environment and its Health Effects

By 1981, DuPont was studying the dangers of C8 exposures posed to its employees, and
since 1982, its Medical Directddr. Karrh, had recommendeddiecing emissions for health
reasons. (Doc. 345-6; Doc. 34537 hroughout the 1980s DuPont set goals for reducing off-site
air and river releases of C&dause it “accumulates in the blood and [] the future is unknown.”
(Doc. 345-10). DuPont acknowledged that the llega medical departmés would most likely

take a position of total eliminatioid. In 1984, DuPont detected C8 in the Little Hocking Water

1In his memo, Dr. Karrh recommends taking available practical steps to reduce C8 exposure because kfiowledge o
chronic health effects of long-term exposure to C8 is limited; it is retained in the blomdbhg time; and, there is
“obviously great potential for current or future exposafrenembers of the local community from emissions leaving

the Plant perimeter.”



supply at .8 ppb. (Doc. 345-11). Defendant duehp®0,000 pounds of C8 into the Ohio River
from 1980 to 1989, and 330,000 pounds from 1990 to 1999, thereby showing that they doubled
emissions into the environment in the 1990s. (Doc. 345-5, Nos. 16-17).

DuPont purchased the C8-contaminated Lubbadilic Service District property in 1991.
In 1987, an internal memo recommended tha®@ni make this purchase, even though other
potential properties were less expensive, beeamy price difference would be justified by
“elimination of the use of these wells asaurce of public drinkig water.” (Doc. 345-15).

Further, emails from DuPont’s in-houseunsel, John Bowman and Bernard Reilly,
indicate that as of 2000 they had been attemptirgget Defendant to takection on C8 releases
since the 1990s. (Docs. 345-16, 17). In a 2000 e®awman states that “Bernie and | have
been unsuccessful in even engaging the clierasymrmeaningful discussion of the subject [of
C8 emissions]. . . we continued to increaseamissions into the river in spite of internal
commitments to reduce or eliminate the release of this chemical into the community and the
environment because of our concern about the ksggtence of this chemical.” With respect to
the same subject, Reilley state001: “[tlhe business did not watat deal with this issue in the
1990s, and now it is in their face, and sane still clueless. Very poor leadership....”

Defendant states that isshbeen trying to phase out C8 and recapture it since the 1988,
and that it has spent more than fifteen million dollars in these efforts.

2. EPA Administrative Orders on Consent and the GAC

C8 is biopersistent and can remain in¢hgironment for hundreds if not thousands of
years. In 2011 and 2012, a panel approved Byddtin relation to other litigation, found
“probable links” between exposure to C8 andhsiman diseases. Some studies analyzing the

effects of C8 exposure in animals shibwauses adverse health effects.



In 2002, DuPont met with representatived.isiie Hocking to notify them of the
presence of C8 in its water supply. In March 2@d@Pont entered into an agreement with the
United States Environmental Protection Age(itySEPA”) whereby DuPont agreed to provide
alternate drinking water for any public drinking water sourceuding Little Hocking, with C8
contamination levels greater than 14 partshiléon (“ppb”), a risk-tased health protective
screening level.

In January 2004, DuPont presented Littlecking with the offer to build a granular
activated carbon filtration (“GAC"Facility to treat its water. Bintiff was reluctant to accept
this option, as it preferred a total clean-up of its Wellfield. EedhytuPlaintiff consented. Thus,
since late 2007, water from the Wellfield is pumipe the Facility—which is on land purchased
by DuPont because the Wellfield was not suitdtesuch a Facility—and back to the Wellfield
to be distributed to customers.

In 2006, DuPont signed an Administrat@eder on Consent (“AOC”) with the USEPA.
In the 2006 AOC, the EPA determined that purstatite Safe Drinking Water Act, and for the
purposes of the AOC:

C-8 is a contaminant present in or likely to enter a [public water system] or a

[underground source of drinking waterhich may present an imminent and

substantial endangerment to human healttoatentrations at or above .50 ppb in

drinking water. EPA has based this deteation on its interpretation of animal

and human studies, and on the resultsrvironmental sampling and monitoring

in the vicinity of the Facility. The .5 ppdction level is a precautionary level to
reduce exposure to thegulation living in the viaiity of the Facility.

(Doc. 346 at 1 32). Then, in 2009, the USEPA issued a second AOC, requiring Defendants to
reduce the C8 water levels to .4 ppb. Thus, @nsto the AOC, Defendant is bound to operate
and maintain the GAC water ttezent plant indefinitely until C8vater levels are below 0.4 ppb.

The GAC has reduced the C8 in LitHecking’s water to undetectable levels.



3. C8 Pathways

Defendant does not contest the fact that it released C8 or the amount of C8 it released.
Defendant does contest whether multiple pathwaysigfation of C8 from the Facility to the
Wellfield exist. In its own fied investigation of the Wellfieldonducted pursuant to the AOC,
Defendant states that “reed groundwater modeling by Pont supports the previous
conclusion that no current groundwater migratiothpay exists beneath the Ohio River to the
Little Hocking Well Field.”
It concluded that the only possible pathway ofv@ts that it was transported via air emissions
from DuPont’s stacks by wind, and was deposited.ittle Hocking’s Wellfield vegetation and
surface soils. Then, precipitation and possiloeding leaches the C8 downward through the
unsaturated zone through the aquifer, andgh@aindwater containing C8 is pumped from the
aquifer through the production wells.

Plaintiff's expert, Dr. Franklin Schwarta,hydrogeologist at Gt State University,
states there is a water pathway from the ammated soil surrounding the plant, to the Ohio
River, and finally to the Littlédocking Wellfield. (Doc. 370-1). Schavtz states that8, released
from various sources at the Fatsildirectly into the Ohio Riverenters the River as a dissolved
phase, and then is captured by wells at Litkbeking as induced infration of river water
through sediments at the river bottom. He ddilis water pathway the “River Pathway.” In
addition, Plaintiff's expert, Dr. &ti Simonich, opinethat unless remediated, C8 released by the
Facility that has sorbed to the River's sedimeititact as an ongoing source of C8 into the River

Pathway and to the Little Hockingellfield. (Doc. 369-15 at 183-5, 338-341).



4. Alleged Harm to Plaintiff and its Welield as a Result of C8 Contamination

First, Plaintiff states that it ceased expangrojects due to C8ontamination. The first
was a five-year plan, originally drafted in 1995, whiacludes the bluepririor three projects to
expand its water supply to three areaseefitur Township 250, Barlow Township 261, and
Palmer Square. Further, Plafhalleges that its plans tdrill a new production well were
hindered because of the presence of C&. Rlaintiff purchased the land in 1985, and has
considered adding the well since 1987. Additlynd.ittle Hocking avers that it has lost
$900,000 in revenue due to these lost opportunitiegpand its customer base. For instance,
due to the delay in the Palmer Project, a neighigavater district has edady provided water to
the Palmer Square area. (Doc. 370-20 at 800).

In addition, Plaintiff states that while itfiaot “lost profits” dugo loss of use of the
Wellfield, it has suffered a decrease in revedue to reduced user demand and a decrease in the
rate of growth of new taps due to C8 contaation. (Doc. 370-23 at 1 9). For example, during
the two year bottled water program, Plaintiff esa83% of its user base stopped purchasing its
water for cooking and drinkindd.

Plaintiff states that it s down Well Number Five i2001 because it had the highest
levels of C8. Well Five was onlysed sparingly or intermittently because of high levels of iron
and manganese and only accounted for 2%etotal well pumping usage for 2001. Griffin
states “five was there when we needed it. €lae times when one of the other wells may be
down out of service for some reason andweelld have to use five in conjunction.”

Plaintiff also states that the presencéhef C8 and the GAC interferes with Plaintiff's
business operations and costs it money. Littlekitw's General ManagaBob Griffin, learned

of the presence of C8 in its Wellfields in 20@&ce that time, Griffin's professional life has



been “consumed” with the issue and he has aadontinuously witlagencies regarding the
contamination. Plaintiff statesahit has monetized its costs hiring consultants, conducting
testing, and diverting personnel @lfurtherance of restoringéhWellfield. Further, Plaintiff
states that prior to the C8 contamination, its wdié not require treatment, other than the Ohio-
mandated addition of chlorine and fluoride. (D845-1 at 1 49). Now, the contamination causes
it to do biweekly testing for contaminationyées it to have all maintenance approved by
DuPont, and forces it to complyith new regulatory requirements.

Lastly, Plaintiff states @it C8 harms the environment on the Wellfield and beyond. Dr.
Kannan, an eco-toxicologist and expert of C8, collected samples and tested soil, leaves, grass,
and earthworms on the Wellfield. (Doc. 369-25A).fbHend high concentrations of C8 in all of
the tests and sampldd. Similarly, Plaintiff's expert, DrPeden-Adams, an environmental
toxoligist, opines that high levels of C8 fouimdgplants and animais Wellfield will move
through the food chain and may be accumulatirgpecies with deleterioweffects for a number
of species. (Docs. 370-29, 367-27).

B. Procedural Background

Plaintiff filed the first complaint on dlvember 27, 2009, and an amended complaint on
March 15, 2010. After nearly five years osdovery, both partiesléid cross-motions for
summary judgment. Plaintiff filed a Motion for Partial Summary Judgment on its trespass and
conversion claims, (Doc. 345y& Defendant filed a Motion for Summary Judgment on all of
Plaintiff's claims. (Doc. 346). Botmotions have been fully bfed, and are ripe for review.

lll. Standard
Federal Rule of Civil Procedure 56 provides, in relevant part, that summary judgment is

appropriate “if the pleadings, pesitions, answers to interrogaes, and admissions on file,



together with the affidavits, if any, show that #& no genuine issue as to any material fact and
the moving party is entitled to judgment as a mattéaw.” A fact is deerad material only if it
“might affect the outcome of the lawis under the governing substantive lawViley v. United
States20 F.3d 222, 224 (6th Cir. 1994) (citiAgnderson v. Liberty Lobby, Inely7 U.S. 242,
247-48, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986)).

The necessary inquiry for this Court is “wiher ‘the evidence presents a sufficient
disagreement to require submission to a jurwloether it is so one-sided that one party must
prevail as a matter of law."Patton v. Bearder F.3d 343, 346 (6th Cir. 1993) (quoting
Anderson477 U.S. at 251-52). In evaluating such a motion, the evidence must be viewed in the
light most favorable to the nonmoving partynited States S.E.C. v. Sierra Brokerage Servs.,
Inc., 712 F.3d 321, 327 (6th Cir. 2013). The couwvie®ing a summary judgment motion need
not search the record in an etfto establish the &k of genuinely disputed material facts,
however.Guarino v. Brookfield Township Truste@80 F.2d 399, 404 (6th Cir.1992). Rather,
the burden is on the nonmovingryato present affirmative édence to defeat a properly
supported motiorStreet v. J.C. Bradford & Cp886 F.2d 1472, 1479 (6th Cir.1989), and to
designate specific facts that are in dispAtederson477 U.S. at 250Guarino, 980 F.2d at 404—
05.

To survive the motion, the nonmoving panmiust present “significant probative
evidence” to show that “there is [more thanin@ometaphysical doubt as to the material facts.”
Moore v. Philip Morris Cos., Inc8 F.3d 335, 339-40 (6th Cir. 1993). The mere existence of a
scintilla of evidence in support of the opposing yanposition will be insufficient to survive the
motion; there must be evidence on which the goyld reasonably find for the opposing party.

See Andersoml77 U.S. at 251Copeland v. Machuli§7 F.3d 476, 479 (6th Cir. 199%5ge also



Mitchell v. Toledo HospitaR64 F.2d 577, 582 (6th Cir. 1992inding that the suggestion of a
mere possibility of a factual dispute is inscikéint to defeat a matn for summary judgment)
(citing Gregg v. Allen-Bradley Co801 F.2d 859, 863 (6th Cir. 1986)).
IV. Analysis
A. RCRA, 42 U.S.C. § 6972(a)(1)(B)—Count |

The Resource Conservation and Recpvect (“RCRA”) “is a comprehensive
environmental statute that governs the treatnsotage, and disposal solid and hazardous
waste.”"Meghrig v. KFC W., In¢516 U.S. 479, 483 (1996). RCRA'’s primary purpose is not “to
effectuate the cleanup of toxic waste sites’; bather, “to reduce the generation of hazardous
waste and to ensure the proper treatment, stoaadegisposal of that waste which is nonetheless
generated, ‘so as to minimize the present and fakweat to human health and the environment.’
42 U.S.C. § 6902(b).Id. While “[c]hief respongbility for the implememation and enforcement
of RCRA rests with the Admistrator of the Environmental &ection Agency (EPA), see 88
6928, 6973,” like other environmental protectiowsa“RCRA contains aitizen suit provision,
8 6972, which permits private citizens to exfits provisions in some circumstanced.”

The citizen suit provision of RCRA statés pertinent part, that any person may
commence a civil action on his own behalf:

against any person . . . including any passpresent generator, past or present

transporter, or past or present owrger operator of a treatment, storage, or

disposal Facility, who has contributedwho is contributing to the past present

handling, storage, treatment, transportatmndisposal of any solid or hazardous

waste which may present an imminent anthstantial endangermteto health or

the environment
42 U.S.C. § 6972(a)(1)(B).

In sum, for a citizen plaintiff to preilan a claim under the “imminent and substantial

endangerment provision” (“ISE"}he plaintiff must prove:



(1) that the defendant &person, including, but not limdeo, one who was or is

a generator or transporter sblid or hazardous waste one who was or is an

owner or operator of a solid or hazardausste treatment, storage, or disposal

Facility; (2) that the defendant has adlmited to or is contributing to the

handling, storage, treatment, transpootatior disposal of solid or hazardous

waste; and (3) that the solid or hadaus waste may present an imminent and
substantial endangerment taahb or the environment.
Parker v. Scrap Metal Processors, In886 F.3d 993, 1014-15 (11th Cir. 2004) (quotax v.
City of Dallas,256 F.3d 281, 292 (5th Cir. 200%ge42 U.S.C. § 6972(a)(1)(B).

Unlike 8 6972(a)(1)(A), therovision concerning EPA psecution of violations of
RCRA, the ISE citizen provision, %glicitly considers the environemtal and health effects of
waste disposal and authorizes suit any time there is an ‘imminent and substantial endangerment
to health or the environment.Parker, 386 F.3d at 1014. The Supreme Court has clarified that
“[t]he section applies teoactively to past violations, sorlg as those violations are a present
threat to health or the environmentfeghrig516 U.S. at 485-86, (1996) (holding that the
imminence standard does nofju@e an existing harm, meaninggoing disposal of a solid or
hazardous waste, but theeatof harm due to disposal in tipast of solid or hazardous waste
must be present and ongoing).

When analyzing the remedies availatolgorivate citizens under RCRA, the Supreme
Court held that “under a plairading of this remedial schep@eprivate citizen suing under §
6972(a)(1)(B) could seek a mandatory injunctias, one that orders a qgsnsible party to ‘take
action’ by attending to the cleap and proper disposal @ixic waste.” 516 U.S. at 484.
Accordingly, courts have consistently held tfjghe ‘endangerment’ provision in RCRA
Section 7003(a) is one of the statute's mogbiant enforcement tools, and it is intended to

‘give broad authority to the courts to grant allakenecessary to ensucemplete protection of

the public health and the environmentJhited States v. Aceto Agric. Chems. Co832 F.2d

10



1373, 1383 (8th Cir.19893ee also United States v. Waste Indus., W84,F.2d 159, 167 (4th
Cir.1984) (“Section 7003 is a congressional manttetethe former common law of nuisance, as
applied to situations in whichregsk of harm from solid or hazardous waste exists, shall include
new terms and concepts which shall be developa liberal, not a restrictive, manner United
States v. Price588 F.2d 204, 211 (3d Cir.1982) (“By enagtiime endangerment provisions of
RCRA ... Congress sought to invoke the broadl ffexible equity powers of the federal
courts....”).

Little Hocking seeks an injunction puemnt to 8 6972(a)(1)(B), the imminent and
substantial endangerment (“ISEfovision requiring a cleanup a$ Wellfield contaminated by
C8, and an investigation into the continued searof C8 contamination, such as Ohio River
sediment, which are presenttive surrounding environment dueRefendant’s past C8-disposal
practices. (Doc. 369 at 28).

Defendant argues that itestitled to summary judgmeann Plaintiff's ISE claim because
Plaintiff: (1) lacks standing; (2) failed to mdbe notice requirements of an ISE claim; (3) is
barred by the caggaker v. Chevron USA, IndNo. 1:05-CV-227, 2011 WL 3652249 (S.D. Ohio
Aug. 19, 2011 pff'd sub nomBaker v. Chevron U.S.A. In&33 F. App'x 509 (6th Cir. 2013);
and (4) fails to meet all three prongs of the Kandard. The Court wilhke each argument in
turn.

1. Standing

When determining whether a Plaintiff hetanding to pursue a claim under RCRA’s ISE
provision, courts apply nothing more thitwe traditional Arttle Il analysisSeeMaine People's
Alliance And Natural Res. Defouncil v. Mallinckrodt, InG.471 F.3d 277, 283 (1st Cir. 2006)

(finding “there is nothing in RCRAXt or history that suggests a congressional intent to erect

11



statutory standing barriers beyond those inepdsy Article 11l of the Constitution...”)see also
Interfaith Cmty. Org. v. Honeywell Int'l, In399 F.3d 248, 254-55 (3d Cir. 200Bgrker v.
Scrap Metal Processors, In@86 F.3d 993, 1003 (11th Cir. 2004). Thus, courts apply the
“familiar three-part algorithm: a would-be plaintiff must demonstrate a concrete and
particularized injury in facta causal connection that perntiigcing the claimed injury to the
defendant's actions, and a likelihood that prevailinidpe action will afford some redress for the
injury.” Maine People's Alliance And Natural Res. Def. Coyddill F.3d at 283 .L‘aidlaw, the
Supreme Court's most recent exation of the injury-in-fact rguirement in litigation arising
under the federal environmentahs, instructs that courts mawt ‘raise the standing hurdle
higher than the necessary showingdoccess on the merits in an actiomaterfaith Cmty. Org.
v. Honeywell Int'l, InG.399 F.3d 248, 255 (3d Cir. 2005) (quotigends of Earth, Inc. v.
Laidlaw Envtl. Services (TOC), In&28 U.S. 167, 181 (2000)).

Defendant argues that in light of the fdet C8 is being removed from the drinking
water by the GAC Facility, Little Hocking wadilonly be entitled to a remedy under the ISE
provision for C8 contamination @b may pose an imminent and substantial endangerment to the
environment. Defendant further argues that insathe injury is aenvironmental risk linked
to contamination of the Wellfield, Littlelocking lacks standing because it is not an
environmental organization, and thus environmesiganup is not germane to its organizational
purpose. Instead, Little Hockingas association whose sole pum@dsto provide potable water
to its customers. With the GAC in place, therefddefendant asserts that Little Hocking is not
experiencing an injury germane togrpose, and, thus, no injury at all.

Plaintiff responds that it does not seek aggmnal standing on behalf of its members,

consumers of its water. Instead, Plaintiff aigtieat according to Axle 11l jurisprudence,

12



“[ulnquestionably, an association may have stantbragssert an injurto itself regardless of
whether its members also have standidgr. Canoe Ass'n, Inc. v. City of Louisa Water &
Sewer Comm;r889 F.3d 536, 544 (6th Cir. 2004) (citidéarth,422 U.S. at 511, 95 S.Ct. 2197
(“There is no question that an association mayelsianding in its own right to seek judicial
relief from injury to itself and to vindicate \atever rights and immunities the association itself
may enjoy.”);accordU.S. Student Ass'n Found. v. Lahib. 08-CV-14019, 2010 WL 1131493,
at *2 (E.D. Mich. Mar. 23, 2010).

Plaintiff argues that contamination of its mWellfield is an injury-in-fact to itself,
which can be redressed under the RCRA IStvipion allowing for ingnctive relief upon the
showing that such contamination may presgntmminent and substantial endangerment to
health and the environment. Plaintiff claimssientitled to relief undehe ISE provision in the
form of a clean-up of C8 on its land and an stigation into sources @ontamination. Plaintiff
argues that this case is similar to the daaker v. Scrap Metal Processors, Inehich found
injury in fact under RCRA based upon evidedeenonstrating that pentially hazardous
material from defendant’s landfill had entegdintiff’'s property, causing soil contamination.
386 F.3d 993, 1003 (11th Cir. 2004). Thus, Little Hogkargues that this Court should follow
Parkerand hold that evidence showing contamioratf the environment on Little Hocking’s
Wellfield, which undeniably is traceable to Dedlant, is sufficient evidence showing causation,
redressability, and injury-in-fact.

This Court finds that amdividual person or company castablish standing to pursue a
citizen’s suit under RCRA by alleging injury-in-fagtie to the presence of contamination on its
property, traceable to the Defendant, which mayseasubstantial and imminent harm to health

or the environmenSeeParker 386 F.3d 993, 1003 (clear finding of standing in RCRA case for
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waste on private propertygecordTilot Oil, LLC v. BP Products N. Am., In@07 F. Supp. 2d
955 (E.D. Wis. 2012) (standing assumed in ¢agelving RCRA case for disposal practices
leading to contamination of private property). This holdingossistent with the Supreme
Court’s decision irFriends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC),, which
considered whether an environmental organindtad standing to enforce a National Pollutant
Discharge Elimination System (“NPDES”) pernmta citizen suit under the Clean Water Act.
528 U.S. 167 (U.S. 2000). aidlaw, the Court rejected Defendanisgument thathe plaintiff
organization lacked standing from the outsegdek injunctive relief because the plaintiff
organization failed to show during trial thaet@lean Water Act permit violations resulted in
any health risk or environmental har. at 181. The Court rejectélois argument, explaining:

[t]he relevant showing for purposes of Artidlestanding . . . is not injury to the

environment but injury to the plaintiffo insist upon the former rather than the

latter as part of the standing inquiry .is to raise the standing hurdle higher than

the necessary showing for success on the merits in an action alleging

noncompliance with an NPDES permit.
Id. at 169.

ThelLaidlaw Court then determined that bff]jbcusing properly on injury to the
plaintiff,” the district court had found fficient injury to establish standindd. 181-82. In terms
of injury to plaintiff’'s members, theaidlaw Court noted that members complained that they
refrained from engaging in activienear or in the river for feaf defendant’s contamination of
it. Id. 182. Further, the Court noted one member sthigcher home near the river and Facility
had a lower value than similar homes, and shatbelieved the pollutant discharges accounted
for some discrepancid. at 182-183. In sum, tHeaidlaw Court determined that proof that the

contamination actually harmed the environm&as not required by Article Il to establish

standing; instead, it was enoughttlevidence that the defendantdischarges, and the affiant

14



members' reasonable concerns about the efféti®se discharges,rdctly affected those
affiants' recreational, aesthetic, and economic interddtsat 183-84.

In the casesub judice Plaintiff has reasonable connsrabout the effects on human
health and the environment related to Deferidatmitted discharges of C8 onto Plaintiff's
Wellfield. Further, Plaintiff's concerns aboubge discharges affect its economic interests in
land ownership and in running its lsss, providing potable wateX.diminished use of its land
and the aquifer beneath it “out of a reasoadbar and concern of pollution...constitutes an
injury in fact that may be redressetaine 211 F. Supp.2d at 254 (citihgidlaw, 528 U.S. at
181-84);see alsdnterfaith Cmty. Org399 F.3d at 257-58 (3d Cir. 2008inding injury in fact
in a RCRA claim in which indidual plaintiffs showed “dire@nd present concerns, neither
general nor unreasonable,” regagdpolluted site). While in ordeo receive relief under RCRA
the Plaintiff must show that Defdant’s past disposal of C8 &haintiff’'s Wellfield may present
an imminent and substantial endangerment to humeatih or the environment, the only injury it
must show for purposes of standing to bringGRR ISE claim is evidence that the defendant’s
discharges, and Little Hocking’s reasonableoswns about the effects of those discharges,
directly affected its economic interests in runnengater distribution Factly. If this Court or a
jury finds that Defendant is liable undeCRA for the environmental contamination of
Plaintiff's Wellfield, then Plaintiff's injurymay be redressed througtjunctive relief.

2. Notice

Defendant argues that this Court lacks subject matter jurisdiction over Count | because

Plaintiff failed to meet mandatory pre-filj notice requirements under 42 U.S.C.A. §

6972(b)(1)(A¥ in order to make a claim unde6872(a)(1)(A) for violations of RCRASee

2“No action may be commenced under subsection (a)(1)(A) of this section--(A)p6Brdays after the plaintiff
has given notice of the violation to--(i) the Administrator; (ii) the State in which the alleged violation occurs; and

15



Sierra Club Ohio Chapter v. City of Columb@82 F. Supp. 2d 756, 763 (S.D. Ohio 2003)
(Marbley, J) (holding notice prosion in RCRA and Clean Water Bare virtually identical, and
citizen’s notice to violators under either awtist strictly comply with statutory notice
requirements). Specifically, Defendaargues that Plaintiff failetb provide notice to the West
Virginia EPA region—where any potential RCRAlations could have occurred—in violation
of 8§ 6972(b)(1)(A) . Defendant does not allegat tlaintiff failed to comply with notice
requirements under § 6972(b)(2)(A)ecessary to pursue an ISE citizen’s suit under §
6972(a)(1)(B). Rather, Defendanteas that insofar as Plaintidleges violations of RCRA under
8 6972(a)(1)(A), and failed to comply withe corresponding 8§ 6972(b)(1)(A) notice provision,
the entire notice is faulty, including notice of & claim. Defendant does not cite case law for
this specific proposition.

Plaintiff responds that Little Hockirig not alleging RCRA mgulatory violations
occurring at the Plant in Westidginia under 8 6972(a)(1)(A). It st its notice letter identified
the ISE provision, § 6972(a)(1)(B), as the onlgibaf its RCRA suit. (Ntice Letter, Doc. 370-
16). While the notice does statattlit is served putant both to § 6972J)(A) and (b)(2)(A),
the relevant question is wther Plaintiff seeks relief under § 6972(a)(1)(B), and §
6972(a)(1)(A). Here, Plaintiff states unequiatlg that it only seeks relief under §

6972(a)(1)(B), and that its usetbl word “violation” refers twiolations of the ISE provision.

(iii) to any alleged violator of such permit, standargjutation, condition, requiremergrohibition, or order...” 42
U.S.C.A. 8§ 6972(b)(1)(A).

% “No action may be commenced under 42 U.S.C.A. § 6972 (a)(1)(B) prior to ninety days aftairtfiié lwhs
given naotice of the endangerment to—(1) the Administrator; (2) the State in which the allegegeemdahmay
occur; and, (3) the Defendant.” 42 U.S.C.A. § 6972(b)(2)(A).
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Accordingly, the Court finds Defendantsgument without merit. This Court adds,
however, that it will not consider an argumantler Count | unless it umbiguously relates to a
claim for relief under 8§ 6972(a)(1)(B).

3. Whether the Court Lacks Jurisdiction overRemediation at the Wdifield Based on the
2009 AOC andBaker v. Chevron

Next, Defendant argues that accordin@#ker v. Chevropthis Court lacks subject
matter jurisdiction over any additional remaitithn efforts it might order pursuant to 8
6972(a)(1)(B). 2011 WL 3652249. Baker, Plaintiffs brought commolaw claims for property
damage as a result of Defendant’s allegegligence in releasing contaminants into the
groundwater. Nearly twenty years prior to theecdlse Defendant and the EPA entered into a
“comprehensive consent order” which includéd@@mprehensive remediation plan” to capture
groundwater contaminatioid. at *11-12. Plaintiffs argued that order to remediate fully the
contamination, defendant should be taking stefbactions beyond what the EPA consent order
required. TheBakercourt responded that because:

the consent decree has been apprevebtlentered, and the remediation is

ongoing, the Court, does not have jurisidic to either require Chevron to

implement specific remediation projectsimpose liability on Chevron for things

Plaintiffs think Chevron should have denéke drill additiond monitoring wells.

See, e.g., United States v. Akzo Coatings of Am.9¥@ F-.2d 1409, 1454-55

(6th Cir.1991) (“[O]nce the consent deeris entered by a federal court—giving

the decree the force of law—alternative state remedies may not be pursued.”)
(CERCLA).

Id. at *12.

This Court finds that neith&aker, nor the case it relies oAzkq preclude this Court’s
jurisdiction over Plaintiff's 8 6972((1)(B) claim. Both cases unambiguously state that once a
consent decree is entered by a federal coudrtediate a specific environmental harm, a
plaintiff may not pursue state laslaims, either common or staduy, for further remediation of

the same harm. Issues of federal preemptionnliadbe holdings in both cases. In the csske
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judice, in contrast, Plaintiff seekemediation beyond administratigensent orders, not federal
court orders, and seeks remediatmier federal, not state law.

Citizen suits, like those pursuant to 8 6@J2()(B), typically “function as a form of
statutory enforcement in additiom, or in conjunction with, dnrcement by an administrative
agency or other governmental entiti§so Standard Oil Co. (Puerto Rico) v. Rodriguez-Rerez
455 F.3d 1, 6 (1st Cir. 2006s amended on deniaf reh'g (July 28, 2006)n addition, no other
statutory preclusion provin under § 6972b)(2)(A)-(C)* applies to this RCRA citizen suit.
Defendant does not contest this. In fact, ewben EPA consent ordepsirsuant to CERCLA
are in place, courts in this Circuit and elsewehhave found that such consent orders do not
preclude citizen suits under RCRAhere the consent order did metmediate all of the harm.
Organic Chems. Site PRP Grp. v. Total Petroleum, B€..Supp.2d 660, 665 (W.D.
Mich.1998) (denying motion to dismiss RCRA eéh suit for cleanup of soil contamination
where plaintiff alleged EPA had takertiao only with respect to groundwater
contamination)A—C Reorg. Trust v. E.I. DuPont de Nemours & ©68 F.Supp. 423, 430-31
(E.D.Wis.1997) (holding RCRA claim regarding groundwater contamination not futile where
EPA consent order only expressly coveredaefcontamination and might not extend to
groundwater). In sum, this court does not lpgisdiction over this RCRA action based on the

2009 AOC andaker v. Chevron

* Citizen’s suits under 42 U.S.C.A. § 6972 (a)(1)(B) anly subject to two statutory limitations: (1) notice
requirements; and (2) preclusion where a state or federatags diligently pursuing one of several enumerated
judicial or administrative enforcement actions. 8§ 697922[6A)-(C). The second limitation is only implicated

where: (1) the EPA has engaged in a civil action un@&78 of RCRA, or has engaged in a civil action, incurred
costs related to remediation or cleanup, or obtained a court order, consent decree cleanup or removasaation p
to CERCLA; or (2) the state is prosecuting an action pursuant to § 6972 (a)ébgBying in a removal action
pursuant to CERCLA, or has incurred costs related to remediation or cleanup.
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4. Whether Plaintiff is Entitled to Relief under 42 U.S.C. 8 6972(a)(1)(B)

The citizen suit provision of RCRA staj@s pertinent part, that any person may
commence a civil action on his own behalf:

against any person . . . including any paispresent generator, past or present

transporter, or past or present owrggr operator of a treatment, storage, or

disposal Facility, who has contributedwho is contributing to the past present
handling, storage, treatment, transportatmmdisposal of any solid or hazardous
waste which may present an imminent aatstantial endangermteto health or

the environment
42 U.S.C. 8 6972(a)(1)(B). Plaifftargues that Defendant is agpb@generator of C8 who has
contributed to the disposal of @& air pathways and water pathways, and that C8 is a solid or
hazardous waste which presents an imminensabdtantial endangerment to health or the
environment. Plaintiff seeks redress for pgesteration of C8, inabling a cleanup of its
Wellfield and an investigation into whethevert soil deposits of CBom Defendant’s prior
disposal of C8 may be a continuous source ofamination to the Wellfield. This Court will
address Plaintiff's entitlement telief under the ISE provisidior Defendant’s past generation
of C8 only insofar as that relief relates to aninpjin-fact to the Defendargnd not an injury to
the Little Hocking community as a whole.

Defendant’s first argument is that Plaincannot meet the ISE standard because it
cannot show Defendant disposed of a solid aaldous waste. As the siatdefines a hazardous
waste as a subset of solid waste, the Court detstmine whether Defendant disposed of solid
waste.United States v. Sims Bros. Con&77 F.3d 734, 740 (5th Cir. 2001) (“Under RCRA, for
waste to be hazardous it mb& “‘solid waste.™).

Defendant’s second argument is that evehafCourt finds Defendant disposed of a solid

waste, Plaintiff cannot meet the ISE standagdause such disposhies not present an

imminent and substantial endangert@nhealth or the environment.
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a. Disposal of a Solid Waste

Defendant contends that Plaintiff'sach is beyond RCRA'’s remedial reach because
Defendant did not dispose of solid waste witiie meaning of the statute. While both parties
concede that C8 reached the Wellfield via athpays, the parties dispute whether C8 reached
and continues to reach the Wellfield via water pathways.

I. Via Water

Defendant argues that Plaintiff is not enttte remedial relief for any of the C8 on its
property due to Defendant’s disposal of C8 videwpathways for three reasons: (1) Plaintiff has
failed to establish a water pathway whereby C8 traveled by water into Little Hocking’s
Wellfield; (2) any claims based on discharfresn point sources coved by Clean Water Act
(“CWA”) National Pollutant Discharge Elimination System (“NPDES”) permits are shielded
from liability under the CWA, and thus anfling of liability under RCRA for the same
discharges would be in cdiet with CWA, which is not permitted under RCRA; and (3) C8
allegedly disposed of via water pathways isaeblid waste because discharges from point
sources covered under Clean Water Act NPDES ipeare excluded from the definition of solid
waste under RCRA.

(1). Whether Plaintiff Has Failed to Establish a Water Pathway

Plaintiff states that Defendadisposed of C8 via the OhRiver, and that C8 continues
to enter the Ohio River via seeps from DuPoatljacent landfill and C8-contaminated soil at
the Plant. Further, Plaintiff argues that accordmgs expert witness, Dr. Franklin Schwartz, a
hydrogeologist at Ohio State Ueisity, there is a viar pathway from the contaminated soil
surrounding the plant, to the Ohio River, and finally to the Little HogkVellfield. (Declaration

of Dr. Schwartz, Doc. 370-1). Schwiz states that C8 released from various sources at the Plant
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enters the Ohio River as a dissolved phase iscaptured by induced infiltration by Little
Hocking’s wells.ld. at  17. He explains that Little king’s wells are sited and designed to
draw in river waterld. Unless these soil pathways to thed@River are investigated and then
remediated, Plaintiff argues, C8 will continuectmtaminate its Wellfield. In addition, Plaintiff's
expert, Dr. Staci Simonich, opines that unlessadiated, C8 released by the Plant that has
sorbed to the River’'s sediment will act as againg source of C8 into the River Pathway and to
the Little Hocking Wellfield. (Depositionf Simonich, Doc. 369-15 at 183-5, 338-341).

Defendant retorts that neither Dr. $inich nor Dr. Schwartz has established a
groundwater or river pathway @8 to the Little Hocking Wi#ield. As to Dr. Simonich,
Defendant argues that she has failed to establish a scientifically valid estimate of the C8 in the
sediment within Little Hocking's capture zorks to Dr. Schwartz, Defendant argues he is
unable to identify the size, shape, or locatiothefriver water captureones of the four Little
Hocking wells or how far he thinks the captamnes extend. Without aisatifically valid and
reliably identified capture zone, Defendant codi® Plaintiff has not met its burden of showing
a past or present water pathway of exposure.

Viewing Plaintiff's expert testimony in theglt most favorable to Plaintiff, this Court
finds the Plaintiff has raised geneiissues of material factroeerning the existence of a water
pathway from the Ohio River to the Little Elkang Wellfield. Additiondly, the Plaintiff has
established a genuine issue oftenel fact concerning whetherehiver pathway is a continuing
source of contamination to the Wellfield dimecontaminated river sediment. Defendant’s
assertion that Dr. Schwartz cannot identify the eg&e, shape, and locaii of the capture zone

does not nullify the assertion that one exists. Similarly, Defendasgartion that Dr. Simonich
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has not identified the exact quantity of C8 ia tiver sediment does not undermine her assertion
that it exists.
(2). Conflicts with the Clean Water Act

Defendant argues that Plaintiff cannot sHoefendant “disposed” of a “solid or
hazardous waste” via industrial discharg#sch are point sources because under RCRA,
industrial discharges from point sources subjegulation under secin 402 of the CWA are
excluded from the definition of “solid wastéJnder RCRA § 6903(27), the term “solid waste”
is defined as:

any garbage, refuse, sludge from a waste treatment plant, water supply treatment

plant, or air pollution control Facilittand other discardechaterial, including

solid, liquid, semisolid, ocontained gaseous materralsulting from industrial,

commercial, mining, and agricultural opecais, and from community activities,

but does not includesolid or dissolved material in domestic sewagesabid or

dissolved materials inirrigation return flows omdustrial discharges which are

point sources subject to permis under section 1342 of Title 33...
(emphasis added).
In addition, the regulation intemgting 8§6903(27) states that théldaving are not solid waste for
the purposes of RCRA:

(2) Industrial wastewater sttharges that are point source discharges subject to

regulation under secin 402 of the Clean Water Act, as amended.

[Comment: This exclusion applies only to the actual point source discharge. It

does not exclude industrial wastewaters wtiiky are being collected, stored or

treated before discharge, nor doesxitlude sludges that are generated by

industrial wastewater treatment.]
40 C.F.R. 8 261.4. Section 402 of the CWA esthbbsthe NPDES permit program to regulate
point source discharges pbllutants into navigable waters of the United States.

Plaintiff responds that since DuPont’s NP®germits do not include C8, discharges of

C8 via point sources are not excluded fribva definition of solid waste under RCRA §

6903(27). This Court disagrees. The texR&RA 8§ 6903(27) and 40 C.F.R. § 261.4 state
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unambiguously that all point source discharg@gect to regulation undsection 402 of the
CWA, regardless of whether tleeis a permit in place, cannot be considered solid waste under
RCRA.Seelnland Steel Co. v. E.P.201 F.2d 1419, 1422 (7th Cir. 1990) (finding the
exemption from the definition of solid waste @ndRCRA 8§ 6903(27) “is for discharges subject
to the permit requirements of section 402 of@hean Water Act, not for possession of a permit
as such.”). This Court concludekerefore, that regardlesstbke content of the discharge and
whether every substance released in the digeha regulated under Section 402 of the CWA,
such discharges in their entyere not solid waste under RCHAhey are subject to the CWA
NPDES permit schente.

Plaintiff also argues that some of DuPorsitinuing releases of C8 into the Ohio River
are not from point sources and thus fall outside of the CWA NPDES permitting scheme. The first
alleged source of contamination is C8 frora thghly contaminated “perched zone” underneath
the Riverbank Landfill and froranaerobic digestion ponds. To suggbrs contention, Plaintiff
cites to test results showingethbresence of C8 in these tWecations, which the EPA obtained
pursuant to a Memorandum of Understandirentered into with DuPont to conduct
environmental monitoring of C8 and its effectstba environment. Further, Plaintiff's expert
describes how C8 seeps from the Defendant’s Riverbank Landfill into the Ohio River. (Doc.
369-15 at 292). The second alleged source atd@@®aminated is soil throughout the Facility,
including a 750-ton pile, whichlalgedly is a source of C8 inthe Ohio River via DuPont’s

overland flow of storm-water run-off. (See D&&9-9). Further, Platiif argues that as the

® Since this Court has held that Defendant’s discharges covered by the NPDES permitting schemelidre not so
waste under RCRA, this Court does not need to addrdesdznt’'s argument that the Facility’s discharges covered
by NPDES permits are covered by 33 U.S.C. § 1342(k)—the CWA “permit shield"—and thus are outside of
RCRA's remedial reach under 42 U.S.C. § 690%agCoon ex rel. Coon v. Willet Dairy, .36 F.3d 171, 173-

74 (2d Cir. 2008) (holding that § 6905(a) of the CWA prevents any undersclaider RCRA that would be barred
under the Clean Water Act's (“CWA”") NPDES permit shield).
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Facility is right on the riverbank, rainwatefiltrates these soilfjecomes groundwater, and
enters the Ohio River via seeps and erosionettil. The final source of C8 contamination is
storm-water run-off, including from roof dres, that works its way to the Ohio River.

Defendant retorts that it imdisputed that all processdharges should be excluded, and
that once these process emissions are excludeé, Hatking has not pointed to evidence in the
record to establish the sourmeamounts of the alleged nonepess emissions. Defendant puts
forth evidence showing the NPDES permissued August 4, 2003 and August 26, 2011,
together allow the Facility to dispose of unteghstorm water via over twenty specified outlets
into the Ohio river within a 0.7 mile portion tife riverbank, and alggermits wastewater
discharges from the local landfill.

A “point source” is defined in the Clean Water Act as:

[A]ny discernible, confined, and discratenveyance, including, but not limited to

any pipe, ditch, channel, tunnel, conduigll, discrete fissure, container, rolling

stock, concentrated animal feeding opergtor vessel or ber floating craft,

from which pollutants are or may be disgied. This term doeasot include return

flows from irrigated agriculture.
40 C.F.R. 8§ 260.10. The DuPont Facility has NPDES permits for the discharge of untreated
storm water via over twenty outlets into the ORiwer. Thus, these outke and the storm water
discharge from them, are excluded from the definitf solid waste, as they exit point sources
that are unambiguously covered by an NPDES pe8ai#42 U.S.C. §86903(27); 40 C.F.R. 8
261.4. Plaintiff alleged in its Response that untreatetn water from Facility roof drains, sail,
and other sources are discharges not from goutces. Plaintiff did natentify, however, the
exact location from where this ramter exits the Facility. If this untreated storm water in fact

exits from these designated, permitted outlets, such discharges are from point sources, and are

governed by the CWA.
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In its reply, Defendant statsgnply that the Facility has permits for untreated storm
water, but does not state that the outlets fackvit has permits are the exclusive exit points for
all storm water. Other circuits have held thatoff caused primarily byainfall around activities
that employ or cause pollutants, and contatad runoff and groundwater from contaminated
soil, may or may not be point souscaubject to regulation by the CWHWBnited States v. Earth
Sciences, In¢c599 F.2d 368, 373 (10th Cir. 1979) (iqpeating the CWA and holding “mining
and the other categories listed in s 1314(f)ng2y involve discharges from both point and
nonpoint sources, and those from point sourcesabject to regulatiof’ This Court holds,
therefore, that there is a genuissue of material fact whetheome of the storm water runoff
from contaminated soil and buihdys, which eventually reaches the Ohio River, but which does
not exit the Facility trough a discrete conveyance, involdesposal of solid waste cognizable
under RCRA.

In terms of C8 that seeps into the ORiver from the C8 contaminated Riverbank
Landfill, and which seeps into the groundwated eventually the Ohio River from C8
contaminated soils, this Court also finds thatréhis a genuine issue of material fact whether
these sources of contamination involve dispo$ablid waste cognizédunder RCRA. RCRA’s
solid waste exclusion “applies only to the acto@iht source dischaeg It does not exclude
industrial wastewaters while thaye being collected, stored oeadted before discharge, nor does
it exclude sludges that are generated by imdsvastewater treatment.” 40 C.F.R. 8
261.4(a)(2); se®nited States v. Dea®69 F.2d 187, 194 (6th Cir. 1992). Courts have
interpreted this to mean that substances in wastewater that harm the environment while being
stored in disposal ponds, or substances wieigk, spill, or are poured onto the ground, thus

contaminating soil, groundwater or surface waters, are not point source discBagges.
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Humboldt Baykeeper v. Union Pac. R. (do. C 06 02560 JSW, 2006 WL 3411877, at *6
(N.D. Cal. Nov. 27, 2006Dean 969 F.2d at 194.

In contrastWilliams Pipe Line Co. v. Bayer Corfmund that petroleum spills and leaks
that made their way to navigable watersgriaundwater were indugit discharges from a
Facility, which it held was a poisburce in and of itself, and theach discharges were subject
to an NPDES permit. 964 F. Supp. 1300, 1328-2D.(®wa 1997). Accordingly, it held that
these spills and leaks were excluded fromdeinition of “solid waste” under 42 U.S.C. §
6903(27), and outside ®&CRA’s remedial reachd. TheWilliams Court noted, however, that
other courts had determined that petroleumhdisged through leaks and spills into soil meets
the definition of discarded material, and tlwosistitutes solid waste, but distinguished those
cases because the defendants there were not subject to abatement and remediation conditions
established under an NPDES permit, as was the c&g#lisms It also acknowledged that not
all courts consider groundwattrat is hydraulically connectead navigable waters to be
encompassed by the CWAI.

In this case, DuPont is not subject tat@ment and remediation conditions established
under NPDES permits of which this Court has beade aware. Further,ishCourt declines to
interpret the solid waste exclosi so broadly as to make it ingsible for solid waste dumped or
leaked onto the ground at adtity, but which makes its wao navigable waters via
groundwater and seepage, to be subjeRIGRA’s ISE provision. The RCRA scheme itself
defines “disposal” as

the discharge, deposit, injection, dungi spilling, leaking, or placing of any

solid waste or hazardous sta into or on any land avater so that such solid

waste or hazardous waste or any constituent thereof may enter the environment or
be emitted into the air or discharged into any waters, including ground waters

42 U.S.C.A. § 6903.
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Thus, in its definition of “disposal” RCRpresupposes that its remedial framework
reaches solid waste that is placed directlwater, or placed onta and then eventually
discharged into water. An expansive readhthe solid waste exclusion—whereby any toxic
waste from a Facility that is placed on landj arhich eventually make its way to navigable
waters, is not solid waste under R&Rcontradicts the language of 8§690aitchell v.
Chapman343 F.3d 811, 825 (6th Cir.2003) (“Under adegjpcanons of statutory interpretation,
we must interpret statutes aw/hole, giving effect to each woahd making every effort not to
interpret a provision in a manner that rendersrgbhevisions of the sam&atute inconsistent,
meaningless or superfluous.”).

Further, other circuits have found that daliaste disposed onto land by waste disposal
facilities, which may or does make its way twigable waters, or waste dumped directly into
navigable waters, is covered by the ISE provisiSeeMaine People's Alliance And Natural
Res. Def. Council v. Mallinckrodt, Inel71 F.3d 277, 281 (1st Cir. 200@nding application of
RCRA ISE provision where industrighcility dumped tons of meuncy-laden waste directly into
river); Interfaith Cmty. Org. vHoneywell Int'l, Inc.399 F.3d 248, 263 (3d Cir. 2005) (finding
application of RCRA ISE provisn where waste from a dump sitede its way to a riverf;ox
v. City of Dallas, Tex256 F.3d 281, 286-87 (5th Cir. 2001) (finding significant in its
determination that an ISE existed that there araBnminent threat that solid waste at a dumping
site would make its way to a nearby creek, Whi@s a tributary to awér). Accordingly, this
Court finds that C8 dumped into the Riverbamdfill and its anaerobic ponds, and into the soll
surrounding the Facility, and which makes its wagp the Ohio River trough seepage, is not

covered by the solid waste exclusion under RCRA. The Courttiadshe Plaintiff need not
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guantify the exact amount of such seepagedetroior this Court to determine that C8 was
disposed of and reached the Ohio River.

A narrow reading of the solid wastectxsion, such as the one followedwilliams,
would entail that any pollutants stored or ¢ghed on the ground at waste sites or industrial
facilities, which eventually enter navigabletess, are in no way subject to the remedial
protection of the ISE provision due to thdidigion of solid wasé under RCRA 8§ 6903(27).
Such a reading of RCRA would undermine thesler purpose of Section 6972(a)(1)(B), which
was “intended to confer upon the courts thiharity to eliminate ay risks posed by toxic
wastes,” which, under the definition of ‘dispgsahambiguously includes risks to navigable
waters.Interfaith Cmty. Org.399 F.3d at 260 (quoting S.Rep. No. 98-284, 98th Cong., 1st Sess.
at 59 (1983).

ii. Via Air

Defendant agrees that C8 from the DuPont Facility was transported via air emissions
from DuPont’s stacks by wind, and was deposited.ittle Hocking’s Wellfield vegetation and
surface soils. It also agrees that preciptatind possible flooding leaches the C8 downward
through the unsaturated zoneaihgh the aquifer, and that groundwater containing C8 is pumped
from the aquifer through the production wells. Defaridesserts, however, that air emissions of
C8 patrticulate matter via industrial stacks dogscnastitute disposalf solid waste under
RCRA. Accordingly, Defendant argues that ins@®aIC8 is currently on Plaintiff's land due to
air emissions, such deposits cannotdraediated under RCRA'’s ISE provision.

Defendant argues, first, that air emissioh€8 do not constitute “solid waste” under
RCRA's definition. The portion of the definition of “solid wasunder RCRA that applies to

Defendant’s air emissions of C8 is thasia “discarded material, including solid, liquid,

28



semisolid, or contained gaseous material reguftom industrial . . . operations.” 8 6903(27).
Defendant argues that since C8 was releasedhatair via stacks, it is not included in the
definition of solid waste because it was an ‘@meained” gaseous material, not a “contained”
gaseous material as required by RCBAeUnited States v. Sims Bros. Con2%7 F.3d 734,
740 (5th Cir. 2001) (holding that “[flor gaseouster&l to be ‘solid waste’ it must be
‘contained.™). The court irBims Bros Consthowever, dealt unambiguously with a contained
gas—the storage of canisters of contained gas-was not required tmalyze the question in
the casesub judice In this case, the Court must deterenwhether the releageto the air of a
substance in “particle form” via a stack, whichlihen deposited onto tlggound in particle form,
and enters the groundwater, conséisudisposal of “solid waste.”

Plaintiff urges this Court to follow a case from this CircGitjizens Against Pollution v.
Ohio Power Cq.and find that particulate rttar released via ¢hair, which then “touches down”
onto the ground, constitutes disposal didksavaste under RCRA. No. C2-04-CV-371, 2006 WL
6870564, at *3-5 (S.D. Ohio July 13, 2006). In tbase, byproducts of coal combustion at
defendant’s coal-burning Facilipassed through various equipment and then exited a stack as
part of a flue gadd. at * 1. The flue gas took the shapeagflume and appeared to touch down
on the land, causing plaintiffs members to expece watery eyes, burning throats, headaches,
and breathing problemkl. at 2. First, th&€itizensCourt held that the flue gas emissions were
“discarded material” within the definition of s waste. It reasoneithat the definition of
“discarded” included the synonym “abandon,”igfhthe Federal Register defined dssposed
of, or burned or incinerated, or accumulated, storegdeated (but not recyadl) before or in lieu

of being abandoned by being disposed ofpkdr or incinerated.” 40 C.F.R. § 261.2(hyl” at
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*4 (emphasis added). The Court thenrid that RCRA'’s definition of “disposéltequired only
some evidence that the discharge touches aomland, which the flue gas had, and did not
necessarily require the discharge tteethe environment, air or watetd. The Court then held
it need not address Defendant’s assertion thatdhs was not a solid waste because it was not
“solid, liquid, semisolid, or @ntained gaseous material:”

As previously noted, the RCRA is a remeditute that is to biaterpreted broadly.

Davis, 148 F.3d at 609. Keeping that principlenind, the definition of solid waste

encompasses ‘othdiscarded material, including salj liquid, semisolid, or contained

gaseous materiafesulting from industrial, samercial, mining, and agricultural
operations....” (Emphasis Added). The Coulttlabove that the flue gas was discarded
material resulting from industrial operationghin the meaning of the RCRA; thus, the

Court essentially held that the flue gases veeta waste within the meaning of the Act.

The Court need not additidhadetermine whether theué gas is a ‘liquid, solid,

semisolid, or contained gaseous material’ beeaunterpreting the provision liberally, the

reference to those materials in regards scatided material is merely illustrative, not
comprehensive. Accordingly, the Court neetlard shall not deterime whether the flue
gas is a ‘liquid’ under the RCRA.

Id. at *5.

Plaintiff argues that und@&itizens the discharge of C8 partislénto the air, which then
fall onto land, constitutes disposal of “solid weg51C8 was a discarded disposed of material,
discharged from the industrial plamthich touched down onto the ground.

Defendant urges this Court to follow, inste@tt,. for Cmty. Action & Envtl. Justice v.
BNSF R. Cq.764 F.3d 1019 (9th Cir. 2014). There, thatNiCircuit held that emissions of
particulate matter in diesel exhaust by traing @aghicles in Defendants’ railyards—which were
discharged into the air, fell onto the ground arader nearby, and then re-entrained into the

atmosphere, causing elevated cancer risk—disneett the definition of “disposal” under RCRA

8 6903(3).d. at 1024 Specifically, it held thatinder 8§ 6903(a) “disposal” &rictly confined to

¢ “disposal” is defined as “the discharge, deposjedtion, dumping, spilling, leaking, or placing of any

solid waste or hazardous waste intoon any land or water so thathusolid waste or hazardous waste or

any constituent thereof may enter the environment or be emitted into the air or discharged into any waters,
including ground waters.” 42 U.S.C.A. § 6903(3).

30



a particular order, iwhich solid waste isfirst placed ‘into or on any land or water’ and is
thereafter'emitted into the air, ™ and thus disposhtectly into the air which then fell on the
ground was not “disposal” under RCRIA. For further support, theourt noted that the term
“emissions” was absent from the definition adabsal, even though that term was present in
other portions of the statutiel. Finally, the Court rejected ahtiff's contention that since
RCRA has an “air emissions” provision— 8 6924{mhjch covers gas discharges from solid
waste dump sites—that “emitting” must fall within the statute's resssd® 6924(n)ld. at 1025.
(distinguishing 8 6924(n) from the rest of the reméscheme and findintdpat the necessity to
include 8§ 6924(n) in RCRA indicated that RCHA not otherwise i@nd to regulate air
emissions through § 6972(a)(1)(B.’

After completing its statutory analysis, tRenth Circuit acknowledgethat to the extent
the term “disposal” remained ambiguedand conflicted with the reasoning@itizens Against
Pollution,which held air emissions did constitute dispesdahe statutory and legislative
histories of both RCRA and the CleAir Act resolve that ambiguity.ld. at 1025-26.

The Court reasoned that RCRA was passed in 1976—six years after passage of the
CAA—to close the “last remaining loophole inronmental law...unregulated land disposal
and discarded ... hazardous waste.” Idhakcordingly, that RCR governs only “land
disposal” while the CAA, in@ntrast, governs air pollutanttd. at 1026-9. In support, the Court
reasoned that the first and only overlap lstw RCRA and the CAA was passed in 1984 when
Congress added a provision to RCRA governing@asemissions from the waste in surface

impoundments and landfills that may be emitted into thedaiat 1027-28. (citing S.Rep. No.

7 The BNSF RailwayCourt also reasoned that since the emissiatiesel particulate matter did not meet the
definition of “disposal,” the Court did not need to consider parties’ arguments regarditngmthetdiesel
particulate matter was a “solid waste” under RCRiAat 1024.
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98-284, at 63 (1983)). The Ninth Circuit alsoaeeted a series of provision in the Clean Air
Act addressing railroad emissiohgd. at 1027-29. It concluded thidte legislative history made
clear that any regulatory gap owkesel emissions from locomotives and indirect sources, such
as railyards, resulted from “a reasoned decisiade by Congress that \@ee not at liberty to
disturb.”Id. at 1030. Thus, the Ninth Cir¢uield that that the legitive histories of RCRA and
the CAA confirmed its reading of the RCRA's tetkiat diesel particulate matter first emitted
into the air, which later falls onto the groundnater, is not governed by RCRA, and its failure
to be covered by the CAA is of no consequddcat 1029.

This Court declines to follow the NinthiCuit's narrow readingf RCRA'’s text and
legislative history, and findBNSF Railwayfactually distinguibable from the cassub judice
The Ninth Circuit reasoned thtt the extent the term “gissal’ remained ambiguous, RCRA'’s
legislative history resolved ampubt surrounding the Court’s ordef-disposal rule. In contrast,
this Court finds that RCRA's legislative hisyoand purpose supports ading in this case that
the aerial emissions of C8 particulate mattdrich fell onto the ground, remained there, and
contaminated the groundwater, constitutes dispaissolid waste under RCRA. Thus, this Court
follows the rationale ifCitizens

While the BNSF Court found that Congress left an intentimatallatory gap over
locomotive and indirect source emissions of eligarticulate matter, this Court does not find
that Congress left an intentidmagulatory gap over the type of aerial emissions of solid
particulate matter in this case.BINSF Railwaythe diesel particulatmatter fell onto the land,
and then was swept back up inte tkr, causing harm to those windaled it. In contrast, in the
casesub judice solid C8 particles are emitted into thg &ll onto the ground, remain there, and

then contaminate the soil agtbundwater. This Court findbat this type of soil and
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groundwater contamination is precisely the tgpaarm RCRA aims to remediate in its

definition of “disposal:” “the depdss. . . or placing of any solid . . . . waste into or on any land or
water so that such solid waste or hazardousgteva. . may enter the environment . . . or
discharged into any waters, including ground waters.”

Further, this Court does not find thihe passage of the 1984 RCRA Amendment
constitutes evidence that RCRA only coveodutants directly placed onto land. The 1984
Amendment makes clear that RCRA does not cewgssions that cause air pollution, unless
those air emissions arise frormzardous toxins released into thefrom toxic waste dumps. In
this case, however, the harm caused by Defendaat¢ase of C8 particles into the air is not to
air quality, but to the land and the water on \atite C8 particles land and remain. If the same
waste entered the soil and groundwater viaseeplumping directly from a waste treatment
plant or industrial Facility, however, a paie citizen harmed by such soil and groundwater
contamination would have standing to pursue &d&im. This Court finds, therefore, that
these two scenarios present stidiction without a difference.

As the Ninth Circuit explained BNSP RailwayRCRA was passed to “eliminat[e] the
last remaining loophole in environmental lawattbf unregulated land disposal of discarded
materials and hazardous wastes.” Fa3d at 1026. Under the rationaleGitizens the focal
point of the wide-reaching ISE grision is the harm caused by fhlacement of industrial waste
on land and in water. Thus, this Court holds thlagén interpreting what constitutes land disposal

of solid waste under RCRA, the Court should proceed on a case-by-case basis, keeping in mind

8 A timely case note in the Harvard Law Review undersabis<Court’s rationale in distinguishing BNSF Railway
Co. from this case. The case note points out thatlitita Circuit’s “restrictionof ‘disposal’ to require
dischargenitially to land or water without first traveling througtethir, if applied strictly, may exempt from citizen
suits some disposals of solid substances through the air in gaseous or semiliquid form eveheahaagtribute to
hazardous waste contamination of land or water. . tur&wourts should avoid the negative consequences of
the BNSFRailway Co court’s bright-line order-of-dmsal rule by relying on an individualized inquiry into the
nature of each alleged dispos&é&cent Case€enter for Community Action & Environmental Justice v. BNSF
Railway Co., 128 WRv. L. REv. 1272 (2015).
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as the guiding principle that “RCRA is a remeditdtute that is to baterpreted broadly.” 2006
WL 6870564 at *5see alsdnterfaith Cmty. Org399 F.3d at 260 (finding RCRA is a remedial
statute “intended to confer uporetbourts the authority to elimate any risks posed by toxic
wastes”). Accordingly, this Court holds that Dedent’s aerial emissions of C8, which landed on
Plaintiff’'s Wellfield, and contaminated the saihd groundwater, constis disposal of solid
waste under RCRA'’s ISE provision.
b. Imminent and Substantial Endangerment

Next, the Court will address Defendant’s argument that the presence of C8 on Plaintiff’s
Wellfield does not present an imminent adbstantial endangerment to health or the
environment. Defendant arguesatithe GAC Facility abatemny potential endangerment to
human health resulting from C8 on Plaintiff’'s Wiglél, and that the Plaintiff has not been able
to prove any endangerment to the environment due to on C8 on the Wellfield.

According to 42 U.S.C. § 6972(a)(1)(B), thmintiff need only demonstrate that C8
“may present” an imminent and substantial endangerrRanker v. Scrap Metal Processors,
Inc., 386 F.3d 993, 1014-15 (11th Cir. 2004). The term “endangerment” means a threatened or
potential risk of harm, and de@ot require proof of actual itm or even risk of harnBeeMaine
211 F. Supp. 2d at 246 (“Under 8§ 6972(a) of RCRA, ftasnecessary that Plaintiffs show that
the contamination is harming, or will harm, health or the environment.”) (&tagge v. City of
Burlington, 935 F.2d 1343, 1355-56 (2nd Cir.199&)\'d on other ground$§05 U.S. 557, 112
S.Ct. 2638, 120 L.Ed.2d 449 (199FYjce, 688 F.2d at 211)nited States v. Waste Industries,
Inc., 734 F.2d 159 (4th Cir.1984). This lenient and sweeping provision communicates
Congress’s intent “to confer uporetbourts the authority to graatfirmative equitable relief to

the extent necessary to eliminatey risk posed by toxic wasteddaing 471 F.3d at 287.
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The Supreme Court has detamad that “an endangerment can only be ‘imminent’ if it
‘threatens to occur immediately,” meaning that “there must be a threat which is present now,
although the impact of the threat may not be felt until lateeg Meghrig v. KFC Western, Inc.,
516 U.S. 479, 485-86 (1996) (citations omittéd)us, the RCRA remedial scheme does not
include reimbursements for past cleanup effartsere no potential risk of harm remaitd. at
486.

Further, the Supreme Catnas stated that an endangerment is “substantial:”

if there is some reasonable cause foraern that someone or something may be

exposed to risk or harm ... if remediatian is not taken. Courts will not find that

an imminent and substantial endangerment®xishe risk of harm is remote in

time, completely speculative intuae, or de minimis in degree.

Maine 211 F. Supp. 2d at 246 (citiiReserve Mining Company Environmental Protection
Agency 514 F.2d 492, 520 (8th Cir.197®n(banc)) (internal citations and quotations omitted);
accordBd. of Cnty. Comm'rs of Cnty. of Laal®d, Colorado v. Brown Grp. Retail, InG@.68 F.
Supp. 2d 1092, 1109 (D. Colo. 2011).

i. Endangerment to Health

Defendant contends, first, that ther@dgsimminent and substantial endangerment to
human health related to the presence of CBlamtiff’'s Wellfield, because any endangerment
has been fully abated by the U.S. EP2096 and 2009 Administrative Orders on Consent
(“AOCs”). In the 2006 AOC, the EPA determined tpatsuant to the Saf@rinking Water Act,
and for the purposes of the AOC:

C-8 is a contaminant present in or likely to enter a [public water system] or a

[underground source of drinking waterhich may present an imminent and

substantial endangerment to human healttoatentrations at or above .50 ppb in

drinking water. EPA has based this det@ation on its interpretation of animal

and human studies, and on the resultsmfironmental sampling and monitoring

in the vicinity of the Facility. The .5 ppdction level is a precautionary level to
reduce exposure to thegulation living in the viaiity of the Facility.
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(Doc. 346 at 1 32). Pursuant to the AOC, Defemgaovided for the operation and maintenance
of a GAC water treatment plantattreduced Little Hocking’s C®&ater levels to .5 ppb. Then, in
2009, the EPA office issued a second AOC, requibafendant to reduce &8 water levels to
4 ppb. Both parties agree thapaesent, the GAC Facility Baeduced the C8 in Little
Hocking’s water to undetectable léweDefendant argues, thereforeatteven if C8 is present in
the Wellfield’s soil and water supply, any endargent it may cause to human health has been
fully remediated by the GAGhus, it is beyond RCRA's reacBeel eister v. Black & Decker
(U.S.), Inc, 117 F.3d 1414 at *3 (4th Cir. 1997) (“[b]y definition . .. 8 6972(a)(1)(B) excludes
waste that no longer presents a dange®ég alsd’rice v. United States Nav§9 F.3d 1011,
1019 (9th Cir. 1994) (finding that since plaintffuld not show soils under its house presented
any threat to public health or enviroant, RCRA claim could not stand). lleister,the Court
found that plaintiffs failed to show imminent asgbstantial threat of harm to human health
simply by pointing to the presence of a pollutanttheir dairy farm, because drinking water
from the well was the “most direct pathway @pesure,” but a filtration system had eliminated
any threatld.; accord Two Rivers Terminal, L.P. v. Chevron USA, I86.F. Supp. 2d 432, 446
(M.D. Pa. 2000) (holding that mere presenceaftaminants in groundwater could not prove
imminent and substantial endangerment to huheaith where no one was drinking the water).
Similarly, Defendant cites toilot Oil, LLC v. BP Products N. Am., In@ case in which
defendant caused contamination of groundwateedt one of plaintiff's industrial buildings.
Remediation efforts already in place includedtowious operation of a mélation fan in the
basement, and a remediation effort to remom@amination from the basement. 907 F. Supp. 2d
955, 958-60 (E.D. Wis. 2012). The Court concllitleat while ongoing remediation does not

automatically create a situation lackingeanedy under RCRA, just because an additional
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remedy ‘touldbe fashioned” does not mean a remedyeisessary under RCR#here there is a
lack of a potentially imminerdnd substantial endangermddt.at 964. The Court held that even
though further remedy was available, such agpars¢ion barrier between the two properties, the
current remedies in place had eliminated any substantial or imminent endangerment to human
health. The court made clear, however, that:

[s]imply because remediation is curtly occurring does not eliminate the

guestion of whether the extesitremediation is approte in order to abate a

possibly imminent and substantial endangarnlt is conceivable that existing

remedial action could be insufficiengéaving a continuing tleat of substantial

harm from contamination and, thascontinuing RCRA violation.

Id. at 964.

Plaintiff replies that genuinesues of material fact rematoncerning the sufficiency of
current remediation efforts and whether thejually abate any imminent and substantial
endangerment to Little Hocking’s water custom@aintiffs argues that: (1) Defendant should
have to operate the GAC at non-detect perminenmprotect the chronically exposed Little
Hocking population, which expentgll show cannot tolerate any more C8; and (2) Defendant
should have to perform a comprehensive investigaand/or remediatioaf all source areas and
pathways that may presentraeat to human health the Little Hocking area.

As to Plaintiff’s first contention, thCourt agrees witthe rationale inLeisterandTilot,
and determines that no additional remedy is necessary at this time. Plaintiff asks that this Court
order DuPont to operate the GAC such thegnitoves C8 to non-detect permanently. Defendant,
however, currently removes C8 from Little Hoogfis water to non-detectable levels, despite the
AOC, which only demands it bring C8 to .4 ppb. Pi#ifails to raise facts that show a threat

exists, at this time or in the foreseeable rfatthat Defendant ceasedperate the GAC at non-

detect levels. Accordingly, no additional retlgaunder RCRA is necessary at this time, as
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Defendant’s remediation efforts abate any po&tstibstantial or imminent endangerment to
human health due to the present€8 on Plaintiff's Wellfield.

As to Defendant’s second contention, Riifi only has standing to demand a remedy for
injury to itself. Am. Canoe Ass'n, Inc. v. Ciay Louisa Water & Sewer Comm389 F.3d 536,
544 (6th Cir. 2004). As such, this RCRA action relates only to whether the C8 contamination on
Plaintiff's Wellfield presents an imminent aulsstantial endangerment to human health. Further,
aside from a person drinking the Plaintiff’'s untezshwvater, Plaintiff hasot demonstrated that
the C8 contamination on its Wellfield presentsradhto human health via any other pathway of
exposure. Accordingly, this court hereBRANTS Defendant Summary Judgment for any
RCRA claims related to endangerment to health.

ii. Endangerment to the Environment

Liability under RCRA'’s ISE provision can rest on a showing of substantial and imminent
endangerment to human headththe environmentSeelnterfaith Cmty. Org.399 F.3d at 263
(holding that a showing ofhwironmental endangermental that is required under §
6972(a)(1)(B))Maine People's Alliancet71 F.3d at 282 (analyzing separately whether
imminent and substantial endangerment exestsuman health or the environmenitiipt Oil
907 F. Supp. 2d at 967-68 (same).

Defendant argues that Plaintiff cannot meeburden to show that the C8 on its
Wellfield may present a substantial or imminentlangerment to the environment. Defendant
contends, first, that Plaintiff’ expert witness, Dr. Mark ey, performed an ecological
inventory of Plaintiff's land, whie showed “no overt signs of s to the environment at the
Little Hocking site. Given the alleged sixty yeafscontamination, Defendant asserts, any threat

would have become evident by this time. Further, Defendant citdaite People's Alliance
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And Natural Res. Def. Council v. Mallinckrodt, Inand argues that the mere presence of C8
contamination is not enough to show substaatial imminent endangerment to the environment
due to disposal of C8 on Plaifis Wellfield. 471 F.3d at 282compareTilot Oil, 907 F. Supp.

2d at 967-68 (rejecting groundwateEmtamination as ISE per syt finding that “a lack of
ongoing remediation might allow a finding of endarment to the environment” even without
any clear showing of threat tbe nearby river). Since the Weeld’'s environment shows no

overt signs of stress, and mere presence a$ @8t enough to show imminent and substantial
endangerment, Defendant claims it isitked to summaryydgment on any RCRA

environmental endangerment claims.

Plaintiff responds that thencontroverted presence of C8 in the Wellfield’s groundwater,
as well as complete absence of any remamhadifort, is sufficient to show imminent and
substantial endangermdntthe environmenSeelnterfaith Cmty. Org399 F.3d at 263 (holding
liability under RCRA for contamation to groundwater andvars because the ISE provision
“imposes liability for endangerments to the @omiment, including water in and of itself”). The
Interfaith Court, relying on the New Jersey Adminisiva Code, reasoned that groundwater and
rivers are themselves environmental receptors tduleeir status as an environmentally sensitive
natural resourcefd.

Even without resolving whetha showing of contaminatian rivers and groundwater is
sufficient alone to show endangermamthe environment, the holding Maine People's
Allianceis informative and applicabk® this case. 471 F.3d at 28he Appellate Court found
that high mercury content in river sedimentswat enough to show imminent and substantial
endangerment to the environmddt. Next, however, the Appellat@ourt noted that the mercury

was traveling downriver, entering animaledanagnifying throughout éhfood web, in humans
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and animals alikdd. The Appellate Courtancluded that the standard for ISE claims under
RCRA is “lenient,” and permittea finding of endangerment whenever the “punitive polluter
‘may’ have caused an imminemdsubstantial endangermentd. Thus, the Appellate Court
concluded that the ISE standard#isfied by a showing of “@asonable scientific concern for

the environment.”ld. In this case, like ilMaine People's AlliancePlaintiff has proffered expert
testimony that C8 is present in plantglanimals on the Wellfield and could magnify

throughout the foodweb. Plaifitasserts that its expert, Cilley, only documented the

presence of flora and fauna on the Wellfield, and made no evaluation as to the actual health of
either.

Defendant retorts that evérPlaintiff has shown the psence of C8 in plants and
animals on the Wellfield, and predicted thatv@B spread from the Wellfield throughout the
foodweb, Plaintiff has failed to establish the exdagree of exposure to C8 currently existing on
the site, if any, and has failedestablish a hazardous contamioatievel of C8 for the different
environmental receptors.

Defendant is incorrect thatahPlaintiff must establish thexact degree of exposure to and
risk associated with C8. Plaintiff need not, “gtifynthe risk of harm irorder to establish an
endangerment ... because the evaluation of aofiblarm involves medical and scientific
conclusions that clearly lie dhe frontiers of scientific knoledge, such that ‘proof with
certainty is impossible."Maine, 211 F. Supp. 2d at 247 (citiReserve MiningCompany, 514
F.2d at 520) (internalitations and quotations omitted). In this case, likgl@ing there is a
genuine issue of materitct about whether the endangerersubstantial and imminent—the

record shows there is a reasomatruse for concern that plaatsd animals in the Wellfield, and
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living things in the greater enanment, may continue to be exposea risk of harm if C8 is
not removed from the Wellfield.

Plaintiff cites to studies atyzing the effects of C8 expa® in animals which suggest it
causes developmental toxicity, physical andettgpmental delays, endocrine disruption, and
neonatal mortality. Further, the EPA made aiprelary determination that C8 is a potentially
toxic substance that should be limited in lamibeings to .4 ppb. In addition, a panel of six
experts has determined that there is a cdroeldetween exposure to C8 in the region
surrounding the DuPont Facility and six human dieeaSuch harm is likely to occur in plants
and animals similarly experiencing high expodor€8, as they are on the Wellfield. Drawing
all inferences in favor of the non-moving party, Ridd has met its burden gfointing to facts in
the record showing a substel and imminent risk of harm tbe living things in the Wellfield’s
environment that is not merely speculative. Amyastigations in which CRont has participated
since 1989 that analyze the effects C8 has on haadthhe environment resulted in findings that
C8 is potentially toxic and shoulsk abated and removed from #evironment. “[I]f an error is
to be made in applying the endangerment stantfadsrror must be madie favor of protecting
public health, welfarand the environmentlhterfaith Cmty. Org399 F.3d at 25%ee also
Price, 688 F.2d at 213-14 (noting that § 6972(a)(1x&)tains “ ‘expansive language’ ” that

confers “ ‘upon the courts thethority to grant affirmative guitable relief to the extent
necessary to eliminasny riskposed by toxic wastes’ ”).
As there are genuine issusfamaterial fact concerning ela prong of the ISE provision,

Defendant’s Motion for Summagudgment on Count | is hereBENIED.
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B. Nuisance—Count Il

Plaintiff alleges that the C8 released frtma Facility contaminated its Wellfield and
continues to do so, and thus constitutes aipaoid private nuisance, both absolute and
qualified. Defendant argues that Plaintiff canasgert any form of public nuisance because it
has not suffered an injury different in kinéfn the general public. In addition, Defendant
contends that Plaintiff cannogsert a claim for absolute private nuisance because Defendant’s
emissions were at all times permitted under theveat regulatory scherseFinally, Defendant
asserts that Plaintiff cannotque a claim for qualified privateuisance because it cannot prove
that Defendant’s C8 disposal ptiaes caused a foreseeable riskhafm to Plaintiff's Wellfield.

At common law, “[n]uisance is a term ugeddesignate the wrongful invasion of a legal
right or interest.’Banford v. Aldrich Chem. Co0126 Ohio St. 3d 210, 213, 932 N.E.2d 313, 317
(citing Taylor v. Cincinnatip5 N.E.2d 724, 729 (Ohio 1944). A nuisance can be either public or
private.Green v. Begley CoNo. 1:08CV77, 2008 WL 4449064t *2 (S.D. Ohio Sept. 29,
2008). A public nuisance is “an unreasonablerfatence with a right common to the general
public,” including, among others, “with public Héwg safety, peace, comfort, or convenience;”
private nuisance, on the othemidais a “nontrespassory invasion of another’s interest in the
private use and enjoyment of lan@&fown v. Scioto Cty. Bd. of Commr87 Ohio App. 3d 704,
712, 622 N.E.2d 1153, 1158 (199BRulus v. Citicorp N. Am., IncNo. 2:12-CV-856, 2013 WL
5487053, at *6 (S.D. Ohio Sept. 30, 2013).

Private citizens generally do not hastanding to bring public nuisance claif@develand
Hous. Renewal Project, Inc. v. Wells Fargo Bank, NL83 Ohio App. 3d 36, 46, 934 N.E.2d
372, 380. They may only do so if they “establishdfl interference with public right and (2)

that [they] ha[ve] suffered an injury distinfrom that suffered by the public at largP&ulus
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2013 WL 5487053, at *6 (citingramer v. Angel's Path, L.L.C174 Ohio App.3d 359, 367, 882
N.E.2d 46, 52 (Ohio Ct.App.2007)). “[T]he majorityew regards the speciajury as an injury
suffered by the plaintiff which idifferent in kind rather thadegree from that suffered by other
members of the public exesang the same public rightCleveland Hous. Renewal Project, Inc.
188 Ohio App. 3d at 46, 934 N.E.2d at 380.

Further, both private and public nuisanogsy be either qualified or absolukdager v.
Waste Technologies Indu2002-Ohio-3466, { 72 (citingrown,87 Ohio App.3d at 713, 622
N.E.2d 1153). An absolute nuisance is “basechugther intentional@nduct or abnormally
dangerous conditions, and as such,l@ ofiabsolute liability appliesd. at 71. In contrast, a
gualified nuisance is “premised on negligen@atl “consists of angitng lawfully but so
negligently or carelessly done or permittedasreate a potentiahd unreasonable risk of
harm[ ] which, in due course,gw@lts in injury to another.Id. (citing Brown, 87 Ohi&\pp.3d at
713, 622 N.E.2d 1153).

Having reviewed the framework of nuisance lthe Court will first address Defendant’s
argument that it is entitled to summary judgment on Plaintiff's public nuisance claim.

1. Public Nuisance

Defendant argues that Little Hocking lacks standing to pursue a public nuisance claim
because it has not suffered an injury diffeiarkind from the general population. The Court
holds that it need not address Defendant’s aeqirbecause Plaintiff fails to raise a claim for
any form of public nuisance.

In this case, Defendant has introduced uncwetted evidence théthe operations at
Washington Works are sanctioned by law.5(D346 at 34). Under Ohio common law, a

Facility that “operats under the sanction of law cannot be a common-law public nuisance”
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because “conduct which is fully authorized bgtste or administrative regulation is not an
actionable tort.”"Brown, 87 Ohio App. 3d at 713, 622 N.E.2d at 1159 (finding emissions of
sewage disposal plant were governed amthped under a comprehensive regulatory scheme,
and thus could not constitute a comnmiaw-public nuisance). While the courtBrown found

that odors emitted from a licensed Facility cootd constitute a common-law public nuisance, it
found a genuine issue of materiattfaxisted as to whether ibgld constitute a statutory public
nuisance under O.A.C. § 3745-15-07, which proserdny emissions that endangered the
health, safety or welfare tiie public or causes unreasonatédenage, unless those emissions
were not subject to regulatiokal. Thus, under Ohio law, statutasd administrative regulations
that define certain conduct bBsing a public nuisance trump tbemmon law rule that regulated
activity cannot constitute a public nuisanSee, e.gHager, 2002-Ohio-3466, 11 68-92 (finding
that despite fact that hazardous waste Fgsilemissions could najualify as a common law
public nuisance based on the mere existencadfify’s operations, it could under a showing of
violation of Ohio Adn.Code 3745-15-07(A)Chance v. BP Chemicals, In@.7 Ohio St. 3d 17,
22-23, 670 N.E.2d 985, 990 (finding that eveouidph defendant operated a well pursuant to a
permit, that did not insulate it from statty public nuisance liability under R.C. 6111.08, which
stated that a grant of a petmid not preclude a plaintiff common law right to suppress
nuisance or abate pollution).

In addition, the Court iBrownfurther concluded that just as a duly licensed Facility
cannot be a common-law public nuisance, but ardyatutory public nuisance, “because of the
governmental authorization to apée, it likewise cannot be atbsolute statutory nuisance.”
Brown 87 Ohio App. 3d at 714, 622 N.E.2d at 11B8tead, the plaintiff must establish

negligence, i.e., qualified nuisance, in orderddduly licensed and regukd” Facility to be
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found liable for maint@ing a nuisance.ld. In sum, if the Defendant is a permitted Facility,
authorized by the government to operate enwlay that Plaintiff alleges caused a public
nuisance, Plaintiff only has recourse under arthebstatutory qualitd public nuisance.

Plaintiff, however, fails tossert that Defendant is in vatlon of any nuisance statute.
Accordingly, Plaintiff is not entitled to ref under a theory of atutory qualified public
nuisance, and the Court need analyze whether Plaintiff has fact suffered special injury.

2. Private Nuisance

A private nuisance is defined as a “nontraspay invasion of another's interest in the
private use and enjoyment of land,” and carfusther divided into absolute or qualified
nuisanceHager, 2002-Ohio-3466, 11 127-132. The CourHager explains, however, that “a
Facility duly licensed and regu&at under state law cannot be sdbjto absolute nuisancéd.
(citing Brown at 800, 622 N.E.2H153). Plaintiff argug that since C8 isot regulated, the
Hagerrule barring liability for absolute nuisance ficensed facilities does not apply to this
case.

In City of Cleveland v. Ameriquest Mortgage Sec.,, lthe court analyzed the difference
between “not legally prohibited” activity—whiatan be the subject tofinding of absolute
nuisance—and conduct that is affirmatively feged—which cannot beubject to a finding of
absolute nuisance. 621 F. Supp. 2d 513, 526 (N.D. Ohio 26f@®ub nom. City of Cleveland
v. Ameriquest Mortgage Sec., In6815 F.3d 496 (6th Cir. 2010). Itldehat while a Facility that
is licensed to operate is subject to a regwascheme, and thus its operations could not be
subject to a finding of absoluteisance, an illegal gun market,éontrast, could be subject to a
finding of absolute nuisance. &lCourt reasoned that evémtgh a complex regulatory scheme

regulated sale of guns, that scheme did not régjth& precise gun-sales practices at issue. Thus,
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this Court finds that even thou@8 was not regulated during much of the time that Defendant
disposed of it, the Facility’srecise manufacturing and dispbactivities were unambiguously
regulated, and, thus, cannot be subject to anfiindf absolute nuisance. Therefore, like in
Hager, which involved emissions from a licenseacHity, “the only bass for which [Plaintiff]
may recover under a [private] nuisance thasmhat of qualified private nuisanced.

Negligence must be proven to warrant keag under a qualified prate nuisance theory.
Id. Ohio courts and courts in this Circuit havédidat at the summagjudgment stage, nuisance
and negligence “merge, as the nuisance claims rely upon a finding of negligesdes 2013
WL 5487053, at *7 (citinghllen Freight Linesp4 Ohio St.3d at 274-76 (Ohio Ct.App.1993));
see alsdVerino v. Salem Hunting Clulo. 07 CO 16, 2008 WBb124549, at *1 (Ohio Ct.App.
Dec. 4, 2008)Brown, 87 Ohio App.3d at 717, 622 N.E.2d at 116&)cordingly, at this stage in
the proceedings, the private ¢jtiad nuisance claim, (Count lignd the negligence claim,
(Count IlI), merge. This Courtanalyze next whether Plaintifan show negligence, and thus
recover under a qualifigativate nuisance theory.

a. Negligence and Foreseeability

In order to establish negligence, “a pldimnust allege factstowing: a ‘duty running
from the defendant to the plaintiff, breachdoity by that defendant, damages suffered by the
plaintiff, and a proximate causelationship between the breamhduty and the damages.”
Paulus,2013 WL 5487053, at *7 (quotinidester v. Dwivedi89 Ohio St.3d 575, 578, 733
N.E.2d 1161, 1164 (Ohio 2000)).

The existence of a duty depends on the foreseeability of the injury. The test for

foreseeability is whether a reasonablygent person would have anticipated that

an injury was likely to result from theerformance or nonperformance of an act.

The foreseeability of harm usualigpends on the defendant's knowledge. In

determining whether [defendant] shoblalve recognized the risks involved, only
those circumstances which [it] perceivedshould have perceived, at the time of
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[its] actions should be considérdJntil specific conduct involving an

unreasonable risk is made manifest bydahielence presented, there is no issue to

submit to the jury.

Menifee v. Ohio Wding Products, InG.15 Ohio St. 3d 75, 77, 472 N.E.2d 707, 710 (1984);
accordMcQueen v. Perry2012-Ohio-5522,  1@inding injury is foreseeable if a defendant
knew or should have known that his act Wkaly to result in harm to someone).

Defendant argues that Plafhtias failed to present evidenskowing foreseeable risk of
harm to its Wellfield from Defendant’s C8 &sions. Specifically, Defendant contends that
since C8 is not harmful, its knowledge thatG& emissions were falling on Plaintiff’'s Wellfield
is not enough, alone, toqure foreseeability. (citinamirez v. Akzo Nobel Coatings, 53
Ohio App. 3d 115, 120, 791 N.E.2d 1031, 1035R&mirezthe Court found that plaintiffs’
claim for nuisance based on hazardous dumpaag their property—which did not actually
infiltrate their property—coulaot go forward on the basis stigma damages alone. Instead,
plaintiffs had to prove damages resultfingm the nuisance itself. According Ramirez
Defendant argues, Plaintiff canmoeet its burden of showing foreseeable injury because C8 has
not caused substantial injury Riaintiff's Wellfield, and Defadant did not know that C8 had
any potential to cause injury of any kind.

Plaintiff responds that the record showatth reasonably prudent person would have
anticipated that C8 was toxic and that its d&ésge would damage neanmater supplies. (citing
Di Gildo v. Caponi 18 Ohio St. 2d 125, 130, 247 N.E.2d 732, 736 (1969) (“It is not necessary
that the defendant should have aipited the particular injury.”}-urther, Plaintiff contends that
Defendant had actual knowledge that such damanygd occur. Plaintiff relies on the following

uncontested facts:
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(1) DuPont was studying the dangers ofeé@osures posed to its employees by 1981,
and its Medical Director, DKarrh, recommended since 1982 to reduce emissions for health
reasons. Doc. 345-6; Doc. 345-7.

(2) Defendant throughout the 1980s set goalsdducing off-site air ahriver releases of
C8 because it “accumulates in the blood arttd]future is unknown.” (Doc. 345-10). Defendant
acknowledged that the legal and medical departsneould most likely tike a position of total
elimination. It also noted by 1984 that detectablele of C8 were present in the Little Hocking
water system. (Doc. 345-11).

(3) The record shows, however, that Deferidailed to actually reduce emissions, and
actually dumped 150,000 pounds of C8 into the river from 1980 to 1989, and 330,000 pounds
from 1990 to 1999, thereby doubling emissions theoenvironment from the 1980s to the
1990s. (Doc. 345-5, Nos. 16-17).

(4) DuPont purchased the C8-contaminatatddck Public ServicBistrict property in
1991. In 1987, an internal memo recommendedDdont make this purchase, even though
other potential properties weresteexpensive, because any pddéerence would be justified by
“elimination of the use of these wells asaurce of public drinkig water.” (Doc. 345-15).
Plaintiff argues this purchasiemonstrates that DuPont undecsl: (1) C8 posed a risk to
humans; (2) C8 emissions from the Facilityl kantaminated surrounding water supplies; and
(3) DuPont faced potential liability for such contamination.

(5) Emails from Defendant’s in-house counsel, John Bowman and Bernard Reilly,
indicate that as of 2000, they had been attempdirgget Defendant to talaction on C8 releases
since the 1990s. (Docs. 345-16, 17). Bowman stat2800 in his email that “Bernie and | have

been unsuccessful in even engaging the clierasyrmeaningful discussion of the subject . . .
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we continued to increase our emissions into ther in spite of internal commitments to reduce
or eliminate the release of this chemical itite community and the environment because of our
concern about the biopersistence of this chemical.” With respect to the same subject, Reilley
states in 2001: “[tlhe business did not want tal dgth this issue in # 1990s, and now it is in
their face, and some are still clueless.”

Plaintiff avers that the abovacts in the record create a garaiissue of material fact as
to whether a reasonably prudentgm would have anticipated thiae discharge of C8 into the
river and air would result in harm to the community, including to the water supply, and, thus, to
Plaintiff’'s Wellfield and business operations.

Relyingon Menifee Defendant responds that nonetw# above evidence shows that
Defendant anticipated in the 1980s and 1990s@Batould cause injury to people or the
environment, and thus could not have anticipatgdy to Plaintiff’'s Wellfield . 15 Ohio St. 3d
at 77, 472 N.E.2d at 710 (“Until specific contluovolving an unreasonable risk is made
manifest by the evidence presented, there is no issue to submit to the jury.”). Defendant argues
that any purported adverse environmental orthesfects are still undermined by science and
DuPont has provided water treatment since 2D@fendant avers that the evidence Plaintiff
points to in the record shows Defendant’s nveoery about potential image and litigation issues,
which is unrelated to foreseeability of harm. Mmrer, Defendant states that while an isolated
test showed C8 levels of 0.8 ppbthe Little Hocking Wellfieldin March 1984, subsequent tests
in 1984, 1987, and 1998 showed undetectable amotit8, thus calling into question the
initial test results.

The Court is not persuaded by Defendantggngs that its laclof knowledge regarding

the precise harm to human health and tharenment posed by C8 precludes a potential finding
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of foreseeable injury in this case. Based @anahove, this Court finds that a reasonable jury
could conclude that evidence of C8 in publiater supplies, includg Little Hocking'’s,
combined with Defendant’s knowledge of thegmrsistence of C8 in people’s blood and the
environment, presented an unreasonable risknthatmade manifest by clear evidence presented
to the DefendanGeeMenifeel5 Ohio St. 3d at 77, 472 N.E.2d at 710 (1984). A reasonable jury
also could conclude that Defendant’s paryal incomplete response to warnings about the
potential health and environmental risks posed8, and its knowledge of C8 on Plaintiff's
Wellfield, together raise a genuirssue of material fact regarditige foreseeability of Plaintiff's
injury. The standard is that injury is foreseeaht#, that the precise injuiig predicted to occur.
SeeDi Gildo, 18 Ohio St. 2d at 130, 247 N.E.2d at 7BBerefore, summary judgment is not
appropriate as to Plaintif'merged negligence and qualifiprivate common-law nuisance
claims on the grounds that the injury was not foreseeable.

b. Injury

Defendant argues that itesititled to summary judgmenh Plaintiff's private qualified
nuisance claim since Plaintiff hast put forth evidence of injury.

A landowner’s damages for nuisance “may include diminution in the value of the
property, costs of repairs,de of use of the propertyn@ compensation for annoyance,
discomfort, and inconvenienceBanford 126 Ohio St. 3d at 213, 932 N.E.2d at 317 (citing
Widmer v. Frett{1952), 95 Ohio App. 7, 1617, 116 N.E.2d 728). The plaintiff in a nuisance
claim is also entitled to recover “reasonableaegtion costs, plus theasonable value of the
loss of use of the property betwede time of the injury and tht@me of restoration,” so long as
it can be shown that the alleged restoration amsts not actually incurred in preparation for

litigation. Weber v. Obuch2005-Ohio-6993, 1 12-14. A landowner may only recover damages
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for nuisance, however, for “real, substantaalgd material injuryand not for ‘trifling
annoyance[s] and unsubstantchte unrealized fears.Td.

Plaintiff has set forth the following evides of its nuisance damages: (1) loss of use
damages, including loss of the right to use thdlfiglel for three water expansion projects (the
“five year plan”), and loss of well five; (Bnnoyance damages; and (3) restoration damages.
Defendant argues that Plaintiff cannot show it has suffered anyemjasia result of Defendant’s
disposal of C8.

As to loss of use, Defendant contends Blaintiff cannot show any loss of use of its
property as a result of C8 camtination. Throughout litigation, &htiff has argued that the C8
contamination interfered with its Five-Year Plan, originally drafteti9@5, which includes the
blueprint to expand its water supply to thegeas: Decatur Township 250, Barlow Township
261, and Palmer Square. Further, Plaintiff Heegad that the C8 contamination hindered its
plans to drill a new production well.

First, regarding the Five-Ye&lan, Defendant responds tliaé¢ Plaintiff cannot sustain
an injury under private nuisancedspand into land it does not yet ov@evelaar v. Millennium
Inorganic Chemicals2013-Ohio-435, 1 30-3hdlding plaintiff could not recover on nuisance
action to recover for alleged damage to propleetyloes not own or renf)lext, Defendant avers
that these plans are purely spative, and have moved very sltywthus, their disruption cannot
be linked to the C8 contamination. In termsldfling another well, Defendant argues that
Plaintiff purchased the land in 1985, and hassatered adding the well since 1987, thus proving
such plans are purely speculative. Finallyfddelant puts forth evidence showing that the
population in the surrounding area has decliaed, that this populatiodecline is the reason

Plaintiff has not moved favard with expansion.
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Defendantitesto Baker v. Chevron USAnc., a case in which the Court analyzed
whether households experienced interference fwitire improvement plans due to subsurface
contamination. No. 1:.05-CV-227, 2011 V8652249, at *15 (S.D. Ohio Aug. 19, 20HI)d sub
nom. Baker v. Chevron U.S.A. InB33 F. App'x 509 (6th Cir. 2013). The Court found no injury
for loss of use where: (1) plaintiffs had mpoesented evidence ‘dfon-speculative plans for
improving the property that they have abandoh@&);plaintiffs’ improvement plans prior to
contamination moved at a “snail’'s pace”; angintiffs admitted not to have taken any
“concrete steps” toward improvement of their properties prior to the contamindtion.

Plaintiff responds thaBevelaaris inapposite because the lagshe thregrojects into
other townships was not an attempt to makkaen based on loss of property it does not yet
own, but instead a claim for interference withuse of its own groundwatéo supply to other
townships. Additionally, Plaintiff argues thiaie Five-Year Plan was far from speculative.

In his deposition, Little Hoakg's Manager, Mr. Griffin, gplained that the “five year
plan outlined what the board and manageuld like to do, depending on the amount of
financing we could get from an increase in our fe@3oc. 346-23). Griffinalso testified that the
board approved the plan, and took some steps towdadd While Griffin also stated that “you
never know if you're going to double a system just because you'd like to,” this statement, alone,
does not make the plan speculative. Plaintfitends that evidence shows Griffin’s time was
consumed by the C8 contamination, and that sesult he was unable to implement the Five-
Year Plan, including the threspansion projects. (Doc. 345-Bdditionally, Little Hocking
avers that it has lost $900,000 in revenue dukddoss of opportunitjo expand its customer
base. For instance, due to the delay in thHm@&aProject, a neighbimig water district has

already provided water to the Palmer Squaea. (Doc. 370-20 at 800). In addition, Plaintiff
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argues that although it has not tg@sofits” due to loss of use tie Wellfield, it has suffered a
decrease in revenue due to a decline in deraaddhe rate of growth of new taps. (Doc. 370-23
at 1 9). For example, most of Little Hocking customers reduced their dependence on Plaintiff's
water under the botitewater programid.

This Court finds that Plaintiff has preseshtgenuine issues of material fact concerning
damages related to loss of usatefproperty. Unlike the householdsBaker, Plaintiff had
actually outlined a five-year plan and taken stepgrd it. As the person primarily responsible
for pushing the plan forward, a reasonably jooyld find that Griffin’s absorption with
responding to C8 contamination, as well as therfarence with the use of the Wellfield itself
due to the contamination, hindered the complatitihe Five-Year Plan. The fact that another
company secured the business of the Palmer community shows that such an expansion project
was a real, and not puredpeculative, possibility.

Further, C8 interfered with Plaintiff's usé the Wellfield insofa’s it could not supply
drinking or cooking water to itsustomers. Regardless of revesfmr the years in which the
bottled water program was operaj this Court infers that sh revenues would have been
higher but for the C8 contamination. Plaintiff has not adduced sufficient evidence, however, to
show that plans since 1987 talldhe new production well were me than speculative, or were
hindered because of C8 contamination specifically.

Defendant also argues that the existende®fGAC Facility defeats Little Hocking’s
claims for interference with use tife Wellfield. Defendant relies d@aker v. Chevromand
Lueke v. Union OiCo. of Catwo cases that found that thiintiffs had not suffered a
substantial or unreasonable interference wighube of their property because the harm caused

by pollutants had been remediated. N@®5-CV-227, 2011 WL 3652249, at *15 (S.D. Ohio
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Aug. 19, 2011 pff'd sub nom. Baker v. Chevron U.S.A. 1683 F. App'x 509 (6th Cir. 2013);
No. OT-00-008, 2000 WL 1545077 (Ohio Ct. App. Oct. 20, 2000 ukke Defendant had
installed a carbon filter to remove cantination from a homeowner’s water;Bakerthe
Defendant had installed a remediation systeits &acility that prevented harmful vapors from
reaching the surface and harming nearby homeasviThe Court finds that both cases are
inapposite to the caselb judice In LuekeandBaker, the basis of the plaintiffs’ interference with
use claims were the health risks posed byaroitation, and such interference was actually
remediated by filtration. In contrast, in this cashjle the GAC remediates the harm C8 poses to
human health, it does not undo the other harms C8 poses to the Plaintiff, which are outlined
supraand include interference withxpansion projects, with rewees from water sales, etc.

Additionally, Plaintiff argues that und8anford it can recover for annoyance damages
without having to show physical discomfort, @it has shown interference with use. 126 Ohio
St. 3d at 215 (holding plaintiff may recovier annoyance and discomfort for a nuisance,
including fear and other emotis, without a physical componehthe annoyance or discomfort
are connected to the persdo'ss of use or enjoyment).

This Court finds thalPlaintiff misinterpret8anford which held that a Plaintiff need not
show debilitating and severe physical injuryomaer to recover for annoyance damages when
such damages are relateddss of use of propertfganfordclarified:

[iln the cases that have awarded damnsdge annoyance and discomfort, the type

of the nuisance had affected a persomsag resulting in physical discomfort.

‘Cases supporting recovery for persodiacomfort or annoyance involve either

excessive noise, dust, smoke, soot, oogigases, or digeeeable odors as a

premise for awarding compensatiddidmer v. Fretti95 Ohio App. at 18, 52

0.0. 343, 116 N.E.2d 728. These conditiaffect one's sight, sound, smell,
hearing, or touch, which mayause a physical discomfort
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126 Ohio St. 3d at 214-15. While tRé&intiff points to case lawhewing that an association can
claim annoyance or discomfort on behalf of its mempPlaintiff fails to cite to any case which
shows that a company can claim annoyanaismomfort to itself. Such a failure is
understandable considering companies do ngg¢ Banses and cannot feel discomfort.

Lastly, Plaintiff argues that it isntitled to restoration damag&ee Weber v. Obugch
2005-0hi0-6993, 1 12-18anford 126 Ohio St. 3d at 213. Plaintgfates that it has monetized
its costs for hiring consultantspnducting testing, and divertipgrsonnel, all in furtherance of
restoring the Wellfield. Defendantsponds that a claim forsteration damages to restore
property for which you cannot prove loss is nongahsAlso, Defendantantends that damages
to which Plaintiff cites are not actually restomatdamages, as they are related to sampling done
under consent order, attorney’s fees, oversighkwbdconsent order, and litigation activity. In
support of this argument, Defendant relies oevwce not actually placed in the record, and
which this Court cannot access. (Doc. 370-1&cdkdingly, such evidence cannot be used to
undermine Plaintiff's claim that it has expendedn®tized costs on restoration of the Wellfield.
Therefore, clear genuine issudamaterial fact exist concemy cognizable restoration costs to
Plaintiff.

In sum, the Court founsuprathat genuine issues of mag fact preclude summary
judgment on Plaintiff's Nuisance Claim, Count Il, which merged with Plaintiff's Negligence
claim, Count Ill. Thus, Summary Judgménhereby DENIED on Counts Il and III.

C. Trespass—Count IV

Parties present cross-motions for summadgment on Plaintiff'srespass claim. “A

common-law tort in trespass upon real propedgurs when a person, without authority or

privilege, physically invades or unlawfully enters the private premises of another whereby
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damages directly ensuédpel v. Katz83 Ohio St. 3d 11, 19, 697 N.E.2d 600, 607 (citindey

v. DeMo0sg1992), 83 Ohio App.3d 594, 598, 615 N.E.2d 631, €f&nce v. BP Chemicals,

Inc. (1996), 77 Ohio St.3d 17, 24, 670 N.E.2d 985, @%fespass is the unlawful entry upon the
property of another”)). There at@o elements to trespass: “@n unauthorized intentional act,
and (2) entry upon land in the possession of anotBeown,622 N. E.2d at 1161.

Ohio law has recognized that indirect trespimcludes chemical invasion of real property
by either: (1) aerial dispersigror (2) groundwateéf. Plaintiff contends tht a trespass occurred
because: (1) Plaintiff owns the Wellfield;) (e Wellfield has been invaded via i(3)

Defendant caused the invasion) (de invasion was unauthorizedida(5) the invasion of C8 on
the Wellfield interfered withPlaintiff’'s reasonable and foresable use of its groundwater.

Parties dispute the correct legal standardghatild be used to analyze whether C8 in the
Wellfield actually interfered with Plaintiff seasonable and foreseeable use of the groundwater.
Plaintiff argues that ik Court should followChance v. BP Chemicals, lnthe Ohio Supreme
Court’s ruling on subsurface water interfererargd find that Plaintiff must show only “some”
interference. 77 Ohio St.3d 17. Plaintiff urglee Court not to follow the standardBaker v.
Chevron U.S.A. Incwhich requires substantial damagéanterference. 533 F. App'x 509.
Plaintiff argues, in addition, that even if the Court followsBlag&erstandardBakeris clear that
when a party is actually usirtge groundwater, any interferencétwthat use gives rise to a
cause of action. Defendant retorts that in a cas&direct trespass, vene a plaintiff alleges

groundwater invasion, a plaintiff mtiprove substantial interferee or substantial damages,

° SeeBrown v. Whirlpool Corp.996 F. Supp. 2d 623, 640-41 (N.D. Ohio 20Mjliams v. Oeder103 Ohio
App.3d 333, 659 N.E.2d 379, 383 (199Bjpwn, 87 Ohio App.3d 704.

YseeBaker, 533 F. App'x 509t euke 2000 WL 154507 7Chance 77 Ohio St.3d 17.

1 plaintiff also states that the Defendant invaded the Wellfield via contaminated groundwater, but, since this is
disputed, it only depends on undisputed air emissions to state its claim under trespass.
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which Plaintiff in this case cannot d®aker, 533 Fed. App’x at 509;ueke 2000 WL 1545077,
at *6-8.

In Chance the Court analyzed whether a lateradration, thousands of feet below the
plaintiffs’ properties, of disposed injectate from refining deelts, constituted trespass. The
disposed material did not reach the surfacethaedCourt found it “somewhat speculative” as to
whether it reached the subsurface. 77 Ohi@&tat 27, 670 N.E.2d at 993. The Court rejected
the argument that the presence of the injettateath their land, antigma damages attached,
were sufficient to show trespass, and analyzeslead, to what extent plaintiffs had to show
actual damage to their propertids.

TheChanceCourt held that landowners do not haveabsolute right to the subsurface
waters beneath their propertgl. at 26. Given the “unique” fagf the case, the Court found
that the appellants “subsurface rights in their props include the right to exclude invasions of
the subsurface property that actyahterfere with appellantseasonable and foreseeable use of
the subsurfaceld. Next, the Court rejected Plaintiffs’gument that damages were presumed
in every case of trespadd. at 27. Instead, the Court reasdrthat even assuming the ground
invasion had reached the subsurface and beanmeffending concentration under some of the
appellants' properties . . . some type of physleahages or interference with use must have been
demonstrated for appellartsrecover for a trespasdd. “Stigma damages” were not enough, as
they did not indicatactual damage or interference with uske.

Plaintiff urges that this Coui$ bound to follow the standard @hance and hold that it
must find only “some” interference with usedamage caused by the indirect air and water
invasion in this case. Plaintiff argaéhat despite the clear holdingGhance the Sixth Circuit in

Bakerincorrectly added a “substantial” damagerterference standard to the holding in
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Chance 533 F. App'x at 522-23. (holding that plaintiffsuld not show aetiaapors originating
in subsurface plume caused substantial damagpesference with use). In so holding that
“substantial” damage or infierence is required, tigakerCourt relied on théuekeCourt’'s
interpretation and application @hance Luekeinvolved an indirect trespass claim for damages
to a groundwater well that hdeen invaded by gasoline. TheekeCourt held that under
Chance

[i]n cases of indirect trespass, dansgee not presumed, and actual damages in

the form of physical damages or integfiece with use must be shown before the

person suing for trespass can prevailtthermore, the damages must be

substantial.

Baker, 533 F. App'x at 522 (citingueke,2000 WL 1545077 at *7). ThHeuekeCourt concluded

that the interference was not substantial oeasonable because the defendant quickly remedied
it by installing carbon filters tthe plaintiff's water systemd. (citing Lueke 2000 WL 1545077,

at *8).

TheBakerCourt concluded, accordingly, that un@ranceandLuekethe “plaintiffs
have to show something more than the ‘metea®smn’ of soil vapors on their properties to
establish the physical damage prarign indirect trespass claimd. Instead, they must show
that the invasion of their propgrthas caused either substanpalysical damage to the land or
substantial interference witheir reasonable and foreseeable use of the léohdat 523.

Like in the cassub judice the Plaintiffs inBakerargued thakuekeinappropriately
implied a “substantial” qualifier to the standard articulate@hance Id. The Court disagreed,
and cited to two other Ohippellate Court cases on whithekerelied, which also analyzed

indirect trespass and found thabstantial damages were requinedases of indirect trespass.

Id. (citing Oeder,103 Ohio App.3d at 659, N.E.2d at 3&pwn,622 N.E.2d at 1161-62).
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This Court finds that the analysesHrownandOeder,on whichLuekeandBakerrely,
assist in resolving the uncertgirof whether “some” or “substaat’ damages are required in an
indirect trespass claim. BoBrownandOederrelied on an Alabama Supreme Court case,
Borland v. Sanders Lead Co., If&la.1979), 369 So.2d 523, 530, to determine the damages
standard in indirect trespass claiBsrland explained the distinon between nuisance and
trespass when it came to an invasion ofrexti particulate matter on one’s property:

For an indirect invasion to amount to aantionable trespass, there must be an

interference with plaintffs exclusive possessory ingst; that is, through the

defendant's intentional conduct, angith reasonable foreseeability, some
substance has entered upon the land ita#cting its nature and character, and
causing substantial actual damage te tks. For example, if the smoke or
polluting substance emitting from a defentia operation causes discomfort and
annoyance to the plaintiff in his use and enjoyment of the property, then the
plaintiff's remedy is for nsiance; but if, as a result tife defendant's operation,
the polluting substance is deposited upan plaintiff's propest, thus interfering
with his exclusive possessory interestdausing substantial damage to the res,

then the plaintiff may seek his remedytraspass, though haternative remedy
in nuisance may co-exist.

Brown, 87 Ohio App. 3d at 717, 622 N.E.2d at 1161-62 (ciBogand 369 So.2d at 934).

In Brown, the Court relied on thBorlandrationale to determine whether odors that
reached plaintiff's property constituted a trespasskRelying on the rule iBorland, theBrown
Court held that since there svao evidence that the noxiousons deposited particulate matter
on the res or caused any physical damage tait,at claim for tregass would not lidd. Thus,
althoughBorland utilizes the phrase “substantial damage,” Bnalvnrelies uporBorland, in
Brownthere was no evidence of damage at all.

Similarly, the Court irDederadopted the “substantial damage to res” standard set forth
from Borlandbecause, although “substantial damage’ is not a traditional element of trespass,
trespass was not traditionally available asraedy for airborne pacles and pollutants

deposited on a plaintiff's land.” 103 Ohio Afgal at 339, 659 N.E.2d at 383. It was, therefore,
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necessary to raise the bar on redt trespass because “[n]o usgburpose would be served by
sanctioning actions in trespass by every landowrhin a hundred mes of a manufacturing
plant. Manufacturers would be harassed anditigeous few would cause the escalation of costs
to the detriment of the many.Id.

This Court concludes, therefore, that fodirect particulate matter to constitute trespass,
it must actually interfere with a landowner’s pass@y interest by causing substantial damage to
the res. Without such a standard, trespass aisdmae in the case ofdirect trespass would
constitute identicatlaims. Thus, a€hanceexplains, the analysis of what constitutes
“substantial” or, interchangeably, “actual” damagé¢he res due to indirect invasion must
proceed on a case-by-case basis. For instargks, C8 contaminatioon one property may not
cause substantial damage becaudees not interfere ith use or cause any appreciable physical
harm, this Court must analyze whether the inditesstpass of C8 on Plaintiff's Wellfield caused
substantial damage that actually intergenéth Plaintiff's possessory interedfsThe term
“substantial” therefore does indicate a differeatdegree, but does no¢cessarily indicate that
only interference to some extreme degree is cognizable.

This case is unique because the C8 entiyeg@roperty as airboe particulates, but
caused damage to the groundwater. This case isiaigoe because Plaifits entire business is
reliant on use of the groundwater. Bakerexplained, “[a] property omer has a potential cause
of action against anyone who easonably interferes with hisgmerty right in groundwater,”
but an Ohio landowner only has a property right in groundwater “to thetédeactually uses
that water."Baker, 533 F. App'x at 521 (citinflcNamara v. Rittmar838 N.E.2d 640, 644

(2005));see Wood v. Am. Aggregates Cof.,0hio App.3d 41, 585 N.E.2d 970, 972 (1990).

12 Indeed, to permit every household in the Little Hocking area to bring a trespass suit, for example, would open the
floodgates to spurious litigation of the type the Couf@éderaimed to avoid.
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Unlike in ChanceandBaker,where neither court found theogimdwater was either used or
polluted, here, Plaintiff's groundwatis undeniably polluted arRlaintiff's business depends on
use of the water. Further, unlikelineke where nearly immediate remediation prevented any
further interference with the landowner’s watee usere, the GAC does not alleviated all past
and present interference with Plaintiff's waterisT@ourt concludes, thefore, that a reasonable
jury could find that the presence of C8 onWgllfield caused by airborne emissions resulted
substantial damage to Plaintiff's Wellfieldat actually interferewith reasonable and
foreseeable use of the groundwater.

First, the Court rejects Defendant’s aamtion that there was no physical damage to
Wellfield because there is no dafive proof that C8 is harmful to humans or has harmed the
environment on the Wellfield. As notedpra the EPA has determined that C8 may pose an
imminent and substantial danger to human healththe environment. It has also determined
that considering the current concentration€8fin the Little Hocking Wellfield, Plaintiff's
water cannot be consumed safely without treatnfeurther, C8 is present in the soil and
groundwater, and since it is biopersistent, it will last for hundreds if not thousands of years
unless it is removed. Accordingly, the C8, foriatents and purposes, has substantially damaged
the Wellfield, as it has rendered th@gndwater unusable without remediation.

Second, the Plaintiff states that the faliog constitutes interfence with use of the
groundwater: (1) disruption for spears of its mission to providgdean water to its customers ;
(2) taking well five off-line from 2002 through @@ because it had the highest concentration of
C8; (3) loss of revenue for two years due ® Itottled program; and (4) the presence of the

GAC, which interferes with Plaintiff's busisg, causes it to do biweekly testing for
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contamination, forces it to have all maintecampproved by DuPont, and forces it to comply
with new regulatory requirements.

Sanson Co. v. Granger Materials, INn2007-Ohio-5852,  %s informative in analyzing
what amounts to reasonable interference witlusiness caused by an indirect tresphss
Sansonthe court considered whettatust generated by a nearbamt unreasonably interfered
with plaintiff's business and thus constitutettespass. The Court found that a trespass had
occurred because the dusterfered with plaintiff's abilityto conduct its food-related businesses,
requiring it to clean its premises and equipmmanth more frequently than before defendants’
operations begamd. In addition, plaintiffhad to replace equipment damaged by the ¢hlist.

This Court concludes that, like 8ansonC8 has damaged the Wellfield, and that such
damage actually interferes wiBlaintiff's ability to conduct its water-related business. The
bottled water program is evidence that C8 coirtation interfered with Plaintiff's possessory
water-related business, even without clear exadehat the program led to a decrease in water
sales or revenue. A reasonajolg/ could find that sales wodilhave been higher but for the
bottled water program. Further, Plaintiff has presented a genuine issue of material fact about
whether it took Well Five offline because of th8.This Court disagrees that the presence of the
GAC itself is not evidence of adl interference with Plaintiff's possessory interest in the
groundwater. Plaintiff presents evidence regaydiosts to it arising from the GAC, and other
costs and duties arising from dealing responsibtia the contamination. Finally, this Court
concludes that being forced poovide contaminated water to its customers is not evidence of
interference with Riintiff’'s possessory interest in theogndwater or its water-related business,

as it does not evidence actual damage or interference.
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Accordingly, this CourGRANTS Plaintiff’'s Motion for Summary Judgment on Count

IV, Trespass, as all substantive eletsesf that claim have been met.
D. Conversion—Count VI

Under Ohio law, conversion is “any exercefedominion or contriowrongfully exerted
over the personal property of another in deniaraiinder a claim incongent with his rights.”
Cozmyk Enterprises, Inc. v. Hdyo. 96APE10-1380, 1997 WL 358816, at *4 (Ohio Ct. App.
June 30, 1997) (quotations and citations omitted). “The definition may be broken into three basic
elements: (1) defendant’s exercise of dominionamntrol (2) with regard to the [plaintiff’s]
personal property (3) exercised wrongfully in deémif, or under a claim inconsistent with, the
[plaintiff's] rights.” Id. (quotations and citations omitted).

While “[r]eal property is not the propsubject of a conversion claim...[a] party may,
however, assert a claim for conversof groundwater to the extetiiat the defendant interferes
with the property owner's use of his or her own groundwaBakéer, 2009 WL 3698419 at *3
(construing plaintiff's compliant tassert a claim for conversiof groundwater)The Court in
Bakerheld that Plaintiffs failetio demonstrate the subsurface plume actually interfered with
their use of the subsurface water, and theg conversion of groundater claim could not
stand.Id. The Court found it persuasive that plaintifisl not use the subsurface water, nor did
they show that the presence of the sulasgrcontaminant caused them to abandon any non-
speculative plans which required drilling excavation undeheir propertiesld. at *5.

Plaintiff argues that it isntitled to summary judgmean its conversion claim because
underBaker, the C8 contaminated the Wellfield’s watehich interfered with Plaintiff's use of
that water. Further, Plaintiff argues that gresence of the GAC itself is interference with

Plaintiff's use of the well wateas Defendant asserts it cohmwer the water and Plaintiff's
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property through the GAC. Plaintiff adds tliz#fendant has asserted control over its
groundwater by testing it withoutd&htiff's consent and over its agtions on various occasions.

As Bakerstates, the standard for conversion of groundwater is thatiFImust show
that Defendant’s actions—in this case, thecG8tamination—interferes with Plaintiff's
reasonable use of the groundwater beneathotsepty. This standand different than the
standard in trespass, which considers interfee with the entirproperty, including the
subsurface. This Court has aldgdound in its analysis of Pldiff's trespass claim, however,
that the record shows uncontrotesl interference with Plairfits use of the groundwater. In
addition, genuine issues of magdriact remain about whether C8 contamination interfered with
Well Five, and interfered with expansioropacts, both of which depend on use of the
groundwater. Accordingly, the Codimds that the presence of ©8 the Wellfield and in the
groundwater has interfered with Plaffii reasonable use of the aquifer.

In addition, Defendant arguésat it is entitled to smmary judgment on Plaintiff's
conversion claim for a differeméason. Defendant states thmaMr. Griffin’s Fed. R. Civ. P
30(b)(6) deposition, Griffin states that thesizeof the conversion claim is Defendant’s
constructive possession of the “Walfl,” which defendant constra¢o mean conversion of real
property, which is not permissélunder the law of conversiddefendant argues that under the
law of Fed. R. Civ. P 30(b)(6), a corporation mailater proffer new odifferent allegations
than could have been made at the time oB0{(b)(6) deposition, unlesiscan prove that the
information was not known or inaccessible. Assuleof Mr. Griffin’s statement, Defendant
contends, Plaintiff can only move forward on thedty that “Wellfield,” real property, was the

subject of the conversion, and not the use of the groundwater.
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Defendant’s argument is not well takd&ime Wellfield unambiguously includes the
groundwater beneath the Wellfield. Furthegiftiff's Complaint and briefing show that
Plaintiff is concerned with interference witlse of the aquifdseneath its property.

Accordingly, this CourGRANTS Plaintiff's Motion for Summary Judgment on Count

VI, Conversion, as all substantive elements of that claim have been met.

E. Abnormally Dangerous or Ultrahazardous Activity—Count V
“A cause of action for the tort of ultra-hadaus activity is analytically identical to that
of absolute nuisanceChance 1995 WL 143827 at *7see alsdHager,2002-0Ohio-3466, 71
(finding absolute nuisance and nuisance persdased upon either intentional conduct or
abnormally dangerous conditions). As nosegra “[a] Facility dulylicensed and regulated
under state law cannot be subjecabsolute common law nuisancelager, 2002-Ohio-3466, 1
128.

This Court has already held that Defendamigissubject to liability for absolute common
law nuisance, as its operations and conductrufacturing operations, @uding air emissions,
wastewater discharge, and wadisposal—are all subjectaoregulatory scheme. Accordingly,
Defendant cannot be held liable under a thedgbnormally dangerous or ultrahazardous
activity. As explained above, it Befendant’s activity, not theubstance C8, which must be
shown to be the subject of regulation.

Thus, Summary Judgment is herébBR ANTED to Defendant on Count V, Abnormally
Dangerous or Ultrahazardous Activity.

F. Restitution and Unjust Enrichment—Count VII
Plaintiff's claim for unjust enrichment restipon two theories: (1) that Little Hocking’s

“expenditure of financial resources,” relatednaintenance of the GAC Facility, “ha[s]
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conferred a financial benefit upon DuPont;” and§@Pont’s use of the Wellfield as a repository
for C8 emissions and disposal have confkadinancial benefit upon Defendant. Under Ohio
law, “[u]njust enrichment occurs when a pardas and retains money or benefits which in
justice and equity belong smother, while restitution he common-law remedy designed to
prevent one from retaining propertyvich he is not justly entitled.Johnson v. Microsoft
Corp, 106 Ohio St. 3d 278, 286, 834 N.E.2d 791, ({(fbtations and citations omittedge
alsoWard v. Geiger2006-0Ohio-6853, 1 24 (“Unjust enritient derives from the equitable
principal that no person may retain a benefit thatild result in injustice . . . . Accordingly,
unjust enrichment entitles a pato restitution for the reasonabtalue of a berfé conferred.”)
(citations and quotations omitted). Thusegtablish a claim for unjust enrichment and
entitlement to restitution damages, a party ndeshonstrate: “(1) a benefit conferred by a
plaintiff upon a defendant; (2) knowledge by the defehdathe benefit; and (3) retention of the
benefit by the defendant under circumstances wheareuld be unjust to do so without payment
(‘unjust enrichment’).1d.

Defendant argues that Plafhtannot recover for damage to the Wellfield caused by C8
contamination under an unjust enrichment theagalise “the purpose of such claims is not to
compensate the plaintiff for any loss or damagiered by him but to compensate him for the
benefit he has conferred on the defendaldlinson 106 Ohio St. 3d at 286, 834 N.E.2d at 799.
Thus, Defendant contends that Little Hockingti®mpting to use an unjust enrichment theory to
recover for losses it has incurred as a resullefendant’s emissions and disposal practices,
which is not permitted.

Plaintiff responds that other guds that have recognized usf enrichment claims when

another’s property is used for wastepdisal, and urges th@ourt to rely orCassinos v. Union
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Oil Co., 14 Cal. App. 4th 1770, 1788, 18 Cal. Rptr. 2d 574, 584 (1993Bi@mth v. Mobil Oil
Corp., 778 F. Supp. 35, 35-36 (W.D. Okla. 1991)Qassinosthe defendant injected
wastewater into a large oil, gasd mineral field, resulting in damme not just to a particular oil
well, but throughout the entire field. 14 Cal. Agph at 1787-88. The Court concluded that since
the manner of wastewater disposal made itiffccult to trace all injuies caused to the
Wellfield, the it could not “resort to more tiéidnal measures of damages such as cost of
replacement, cost of restoratiamninution in value or fair rentalalue cannot be readily used.”
Id. It held, therefore, that because the plaintiffuested restitution damages in the complaint, in
trial briefs, and at the damages phase of thk iri@as appropriate to calculate a “reasonable
guasi-contractual measure of damages—thenarnket cost to dispose of the injected
wastewater at available sitestire area during the pertinent @eti This is the amount of money
Union would have had to pay to others tqodse of the excess watand therefore the amount
of Union's unjust enrichmentldl. at 1788.

In the second case to which Plaintiff cites,Oklahoma Court held that plaintiffs could
raise a claim for “negative unjust enrichmefut’ pollutants that werdisposed of on its
property, because it could be inferred fromdbenplaint that “Defendants used Plaintiffs'
property to dispose of pollutants and saved Kperses of otherwise cotligng and disposing of
same.”Branch 778 F. Supp. at 35-36. Indeed, a nunddaesther courts beyond those on which
Plaintiff relies have upheld thecovery of restitution damagegs fo polluter’s disposal of waste
on another’s property that camé a benefit on the pollutedee N.C. Corff P'ship, Ltd. v. OXY
USA, Inc.929 P.2d 288, 295 (Okla.Ct.App.1996) (Properrface owner was not precluded
from making alternative claim for unjust esiriment in its action agnst oil and gas well

operator, arising from alleged pollutiongrioundwater by operation of oil and gas wells,
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alleging common law tortsfgvans v. City of Johnstow@6 Misc.2d 755, 410 N.Y.S.2d 199,
205-07 (N.Y.Sup.Ct.1978) (holdingahplaintiff could proceed oclaim for unjust enrichment
against municipalities for money saved by paiperly disposing of waste materialghited
States v. Healy Tibbitts Const. C607 F. Supp. 540, 542-43 (N.D. Cal. 1985) (“The portrait of
a polluter indifferently standing idle while itsl spill is neutralized at public expense--and
thereafter spiritedly disavowing any respongipilor recompensing the United States--offers as
compelling an example of unjust enrichmenhas lately been brought before the Court.”);
Schwan v. CNH Am. LL®lo. 4:04CVv3384, 2006 WL 121539t *34 (D.Neb. May 4, 2006);
see also generallllan Kanner,Unjust Enrichment in Environmental Litigatio2Q J. Envtl. L.

& Litig. 111 (2005) (“In pollution caes, the defendant is taking a de facto pollution easement for
private gain, and thus is receiving a bengfthout compensating anyone.”); Allan Kanner &
Tibor Nagy,Measuring Loss of Use DamagedNatural Resource Damage Actior3®d Colum.

J. Envtl. L. 417, 448 (2005).

Other courts, however, have deeld to adopt this rational8eeMarmo v. Tyson Fresh
Meats, Inc457 F.3d 748, 756 (8th Cir. 2006) (citatiamitted) (declining to follow other
courts, and holding that “Nebraska courts foonsiow the pollution injures the plaintiff, and
that claim is properly brought under the lawnaisance,” and not umgt enrichment).

In the Ohio casd)evelopers Three v. Nationwide Ins. Ga&1,0hio App. 3d 794, 801-03,
582 N.E.2d 1130, 1135-36 (1990), the Court foundtutistn damages were not proper in a
tortuous interference case becaitiseould create a windfall fathe plaintiff and penalize the
defendant, an outcome that is incompatible &itompensatory theory of recovery. The Court

in Developersacknowledged, however, that an unjust@nment theory in cases of conversion
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might be proper where the property had not lenaged, but a tortfeasor had nonetheless used
another’s property without permissicand benefitted from that udd. at 1135-36.

This Court finds that a rule such as the GassinosandOXY USAfits well within
Ohio’s jurisprudence as statedDevelopersA Plaintiff whos property has been used as a
dumping site may plead unjust eritment as an alternative theafydamages in the chance that
the plaintiff is unable to establish actuahtayes because such a determination may be too
difficult. In such a case, it woulde unjust to allow Defendant beenefit from disposal of waste
on a plaintiff's property without payment ahy kind. This Court, however, has already
determined that Defendant’s contaminatioriPteintiff’'s Wellfield has caused actual and
calculable damages to Plaintifccordingly, it would be inappipriate to permit the unjust
enrichment claim go forward under the factshaé case. Thus, Summary Judgment is hereby
GRANTED to Defendant on CountlV Unjust Enrichment.

G. Declaratory Judgment for Indemnity—Count VIII

Defendant contends that Ri&ff lacks Article Il starding to pursue a declaratory
judgment action for indemnity. The Declaratdndgment Act provides in relevant part:

[in a case ofctual controversy within its jurigdtion, ... any court of the United

States, upon the filing of an approprigteading, may declare the rights and other

legal relations of any interested pasgeking such declaration, whether or not

further relief is or could be sought. Asych declaration shall have the force and

effect of a final judgment or decraed shall be reviewable as such.
28 U.S.C. § 2201 (emphasis added). In anatytte justiciabilityof a claim under the
Declaratory Judgment Act, the Sixth Circuit has held:

[ijn addition to the ‘actual controversy’ requirement of this statute, the ‘case and

controversy’ clause of the United States Constitution applies to declaratory

judgment actions as well as to other cases of a more conventional nature. The test

for determining the ‘case or controversyid ‘actual contversy’ issues is

whether the facts allegednder all the circumstances, show that there is a
substantial controversy, tve2en parties having adverkegal interests, of
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sufficient immediacy and reality to want the issuance of a declaratory

judgment. Stated differently, a controversybwojusticiable, mst be such that it

can presently be litigated and didl and not hypottieal, conjectural,

conditional or based upon the possibilityaofactual situation that may never

develop.

Hillard v. First Fin. Ins.,968 F.2d 1214 (6th Cir. 1992).

Plaintiff has not been sued, or threatehgduit or regulatory aa, as a result of the
presence of C8 on its Wellfield. Instead, Plafritds a fear of being sued, because of: (1) a
lawsuit filed against the Lubeck Public Servicertistimore than a decade ago; and (2) the belief
that C8 is migrating offsite from the Waedfd to adjoining properties. (Doc. 346-2%geDoc.
346-29 at 334 (“And so our concern is someomnght sue us. We don’'t know.”). Defendant
contends that this fear of litigation is not sufficient to costanding to pursue a declaratory
judgment for indemnity of any future litigatioAdditionally, Defendant gues that Plaintiff has
failed to present any evidence that C8 is abtuaigrating from the Wellfield to adjoining
properties.

Plaintiff responds that it seeks a declaratiits right to be indemnified for future out-
of-pocket expenses, such as adtant costs, incurred as a résaf the C8 on its Wellfield. It
states that such costs are yealt conjectural, as it has @fdy incurred nearly $800,000 dollars
in non-litigation consultant costs. Plaintiff argues that such costs are likely to increase in the
foreseeable future, and that it is a wise ugeditial resources, especially in the event of a
RCRA liability finding, to declar¢hat Little Hocking has a right to indemnity for litigation
arising out of C8 contamination. Plaintiff avers that two analogous sapesrt such a finding:
See Interfaith Cmty. Org. v. Honeywell Int'l, 263 F. Supp. 2d 796, 866-67 (D.N.J. 2003)

aff'd, 399 F.3d 248 (3d Cir. 2005), aAsalytical Measurements, Inc. v. Keuffel & Esser, Co.

843 F. Supp. 920, 930-31 (D.N.J. 1993).

70



Both cases deal with the New Jersey Spill &ud are inapposite to this case. Under that
Act, other persons or dischargers who clean up a hazardous substance have a right of
contribution from any other dischargers or passresponsible for such waste. Thus, in both
cases, the courts found the defendants resporisitéehazardous waste spill, and then found
that the plaintiffs had alreadgcurred clean up costs and wereelikto continue incurring costs
until the clean up was complete. 263 F. SuppatX66-67; 843 F. Supp. at 930-31. Accordingly,
in both cases, the courts foumn@ppropriate to grant a deciory judgment holding defendants
liable for all future costs associated with clearidp.

These two New Jersey cases are not appéicalPlaintiff’'s request for a declaratory
judgment for indemnity. In those cases, tberts granted declatory judgments finding
Defendants liable for future clean up costs bheeahe Court had alréyafound Defendant liable,
and it was obvious that the cleanups at ttessivere incomplete. In neither case was the
declaratory judgment for a grant of indemrbgsed upon speculative ¢jition the plaintiffs
feared they may face due to defendapollution of the properties.

While the Court appreciates that Plaintiffs incurred some costs in anticipation of
litigation, it has not adduced sufficient evidencat thuch litigation is more than hypothetical.
This Court finds that Plaintiff's claim confles an argument for damages made in connection
with its tort claims with grounds for futuredemnification. Accordigly, this Court hereby
GRANTS Defendant summary judgmeoh Count VIII, Declaratory Judgment for Indemnity.

H. Economic Loss Doctrine

Defendant argues that an essential elemeeadth of Plaintiff's tort-based causes of

action is an injury or damage proximately sad by Defendant’s tortis conduct. Defendant

asserts that for each tort-based cause afradine economic loss rule bars recovery because
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Plaintiff has not put forth evehce showing tangiblghysical injury tathe Wellfield. Under

Ohio law, the economic loss rule “preventsonggry in tort of damges for purely economic
losses. The well-established general rule isdh@aintiff who has suffered only economic loss
due to another's negligence has not been idjira manner which is legally cognizable or
compensable.Ashtabula River Corp. Grp. Il v. Conrail, In&49 F. Supp. 2d 981, 987 (N.D.
Ohio 2008) (holding plaintif§ public nuisance claim was barred by the economic loss rule
because it wasn’t actually a landowner of the site, and thus there was no allegation of harm to
any property). In other words, “indirect econordamages that do not arise from tangible
physical injury to persons or from tangibleperty may only be recovered in contraddl’;
accordPaulus v. Citicorp N. Am., IncNo. 2:12-CV-856, 2013 WL 5487053, at *8-9 (S.D. Ohio
Sept. 30, 2013). As Defendant hasesatepeatedly, it alleges tHalaintiff has failed to identify
any damage to the res that has resulted in adion of the value of the res, the Wellfield;
thus, any damages it claims to have are guwrebnomic, and barred under the economic loss
rule.

The Court’s analysis iRaulus v. Citicorp N. Am., Inof the economic loss rule as it
relates to nuisance is informative in the caigie judice No. 2:12-CV-856, 2013 WL 5487053, at
*8-9 (S.D. Ohio Sept. 30, 2013) (finding economisdaloctrine did not bar recovery in nuisance
case based on decreased property valuaanoyance from loud generators). As Bailus
Court explains, théshtabula RiveCourt held only that a todlaimant could not recover
indirect economic damages that do not arise from tangible property damagedid not hold
that a tort claimant could not recowdirect economic damagekl. at 8 ThePaulusCourt went
on to explain, that “Ohio law classifies indirexxtonomic damages as ‘consequential’ damages,

or those akin to the value of time lost or losifjis,” while direct damages are more akin to the
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loss attributable to theedreased value of a produlct. (citing Queen City Terminal&,3 Ohio

St.3d at 614, 653 N.E.2d at 667). According to thssinction between direct and indirect
economic damages, tiaulusCourt held that insofar as tRdaintiffs alleged purely economic
damages for the decreased value of their home as a result of the nuisance, such damages are
direct, not indirect-they are more akin to decreased eabfi a product, thaloss of profitsid.

Thus, they were not barred by the economic loss ldlle.

In addition,the PaulusCourt held that even if claggd as indirect, the Plaintiff's
damages were not barred by the economic loss rule because the loss arose from the tangible
physical injury to the propertyd. at 9;see als®Queen City Termina¥3 Ohio St.3d at 615,

653 N.E.2d at 668 (“There must be a direct chnsaus between the tangible damage and the
indirect economic losses in order for the economic losses to be recovirdble Plaintiffs in
Paulushad alleged discomfort and annoyancendges, which the Court concluded were
“tangible, redressable nuisancéated injuries” under Ohio lawd. Thus, insofar as Plaintiff
alleged tangible, redressabletitelated injuries, any econoainarms that hinged upon those
injuries were not barrelly the economic loss doctrine.

This Court foundsupra in favor of Plaintiff in its conversion and trespass claims, and
found genuine issues of material fact conaggnis nuisance claim.nls, this Court has found
redressable-tort related injuries rooted in damage to the Wellfield, which entails such damages
are more akin to decreased value of the prodact th loss of profits or time. While some of
these losses may be economic, there is a dieedtal nexus between harm to the Wellfield due
to C8 contamination, and other indirect, ecoilmsses. Accordingly, summary judgment is

herebyDENIED as to Counts Il through \dn economic loss doctrine grounds.
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l. Griffin Affidavit

Defendant argues that evidence upon whicmEfarelies to support its Partial Summary
Judgment Motion is compromised by a declaration submitted by its General Manager, Robert
Griffin, which should be strickemefendant argues that Griffimas deposed as a Rule 30(b)(6)
witness, and that the declaratigh) omits relevant informationggn at the deposition; (2) that
he provides expert testimony though is not an expert witnegs) that he states legal
conclusions, which should be stragk (4) that it contais hearsay, such as statements from the
board that C8 was to be his priority. Thisuet is not persuaded by Defendant’s arguments.
Griffin’s opinions are based onghpersonal knowledge and do naerio the level of expert
opinion. Further, Plaintiff alleges Griffin provides legal condusi, but fails to raise this
Court’s attention to any instancetsuch statements. Lastiis Court finds that the one
instance of hearsay to which Defendant poirttse-Little Hocking Board’s statement that
Griffin was to make C8 contamination his prigr—was not offered for the truth of the matter,
but to substantiate Griffin’s awperception that his duties wdpebe consumed by C8 related
business. Thus, this CoDENIES Defendant’s request to strike fions of Griffin’s Affidavit.

V. CONCLUSION

Based on the foregoing, the Court finds Defent’s Motion for Summary Judgment is
GRANTED on Counts V, VII, and VIII, an@ENIED on Counts I through IV and VI.
Plaintiff's Motion for Parial Summary Judgment GRANTED in full.

IT IS SO ORDERED.

s/Algenon L. Marbley

AlgenonL. Marbley
United States District Court Judge

DATE: March 10, 2015

74



