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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

CHRISTOPHER STOTTS, et al.,

Plaintiffs,
CaseNo. 2:11-CV-519
V.
JUDGE ALGENON L. MARBLEY
STEVEN S. PIERSON, et al.,
Magistrate Judge King
Defendants.

OPINION & ORDER

This matter is before the Court on thetha of Plaintiffs Demetrios Prokos and
Christopher Stotts (collectivel'Plaintiffs”) for Partial Summary Judgment, (Doc. 48), the
Motion of Defendants City of Athens (“Athens” thre “City”) and Steven Pierson (collectively
the “City Defendants”) for Summary Judgment, (Doc. 50), and the Motion of Defendants
Michelle Drabold, Hector Floredohn Golzy, Roger Grues@&etty Hollow and Greg Levelle
(collectively the “BZA Defendants”) for Sumamny Judgment, (Doc. 49). For the foregoing
reasons, Plaintiffs’ Motion iBENIED, the City Defendants’ Motion GRANTED in part and
DENIED in part, and the BZA Defendants’ Motion@GRANTED in part andDENIED in part.
Claims against Defendants Hollow, Lavelle, Golagg Drabold in theimdividual capacities are
DISMISSED.

. BACKGROUND
A. Factual Background
Plaintiff Demetrios Prokos (“Prokos”) is tlegvner of a property located at 9, 11, and 13

West Stimson Avenue in Athens, Ohio (the “Property3tigs, > Doc. 41, 1 1.) At all times

! This refers to the parties’ joint gtilations of fact and attached exhibits.
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relevant to this action, the use of the Propesdg governed by Chapter 23 of the Athens City
Code (“Zoning Code” or “A.C.C.").1¢. at 1 8.) Specifically, the Bperty is located within an
area zoned “B-3,” as defined in Zoning Code,)( which permits the following uses (among
others): “Entertainment - - Night clubs, theatdmfliard parlors, poohalls, bowling alleys, and
similar enterprises...” Zoning Code 88 23.04.93,04.06. The Property is more than 100 feet
away from any residential zone, and less tP@d feet from several actual residenc8sp§,

Doc. 41,1 8.)

1. First and Second BZA Decisions

On November 12, 2007, Prokos entered intagr@ement to lease the Property to
Plaintiff Christopher Stotts (“Stts”) d/b/a Three Wide Entertanent, an adult entertainment
business, effective updhe City’s issuancef a Use Permit.ld. at 11 2, 4, Ex. 1.) Under this
Agreement, Prokos was to receive up to 40%nefgross revenue of the adult entertainment
establishmentld.

On December 17, 2007, Stotts submittethoCity an Application for a Zoning
Certificate/Use Permit (“First Application”), pposing to make primary use of the Property as a
“private club/assembly hall” for “dancing aedtertainment without &aof alcohol and 120
fixed seats, all within agting buildingfootprint.” (Id., 1 9, Ex. 3.) At the time, Defendant
Steven Pierson (“Pierson”) was the City’s Director of the Department of Development,
Enforcement & Facilities and th@ity’s Zoning Administrator.If. at 1 4.3 Shortly after filing
the First Application, Stotts veally disclosed to Pierson thiae intended to offer adult
entertainment with live dangeerformances at the Propertid.(at § 10.)

On January 15, 2008, Pierson issued a writtspaiese to Stotts on behalf of the City.

The response statad,relevant part:

2 Pierson is no longer employed with the City in any capacity.
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...I am unable to determine if the propdsise and the number of parking spaces

is permitted under Athens City Code, Title 23, Zoning Code. Therefore, in

accordance with the Athens City Caflections 23.04.07(A)(12) and 23.07.02(C),

| am referring this matter to the Athens City Board of Zoning Appeals. The

referenced sections permit the Board toeevihe application to determine if it is

of the same general character as specifically listed permitted uses and to

determine the number of parking spaces required for a use where the minimum

number of parking spaces is not specificasted in Athens City Code Section

23.11, Table “B”, Off-StreeParking Requirements.
(Id. at 7 11, Ex. 4.)

Following Pierson’s letter, on March 11, 200& #thens City Board of Zoning Appeals
(the “BZA” or “Board”) held a hearing on ¢hFirst Application. Defendants Betty Hollow,
Roger Grueser, Greg LaVelle, John Golzy, Michelle Drabold, and Hector Flores comprised the
membership of the BZA at all times relevant hele. 4t 7 5. After considering the evidence
and arguments presented at the first headnd,without reaching the question of parking
spaces, (Doc. 41-4 at 83), the BZA determinedtti@B-3 zone did not permit Stotts’ proposed
use and unanimously denidte First Application.Ifl. at 88.) Subsequently, on March 25, 2008,
the BZA issued a written decision memorializing its denial of the First Application (“First BZA
Decision”), which stated:

On the Motion of Mr. Golzy, seconded by Ms. Hollow, the Board voted to

consider the proposed usetbé property located at 11-13 West Stimson Avenue

as principally permitted in a B-3 zone in accordance with Sections

23.04.07(A)(12) and 23.07.02(C) of the AthéZisy Zoning Code. Upon vote, the

motion failed 5-0.
(Stips, Doc. 41, 1 14; Doc. 41-7.)

On March 14, 2008, three days after the Bagaring on the Firdapplication, Stotts
submitted three new Use Permit applications (the “Second Applications”), which respectively

listed the Property’s proposed primary use agéHEainment,” “Night Club,” and “Theater.”

(Doc. 41-6.) The longer descripti of the proposed use, howewegs the same in all three

% Grueser and Flores are no longer members of the BZA.
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applications: “Operation of a sexually orientedibess and/or adult cabaret and/or adult theater
with sexually oriented entertainment activity ftrons over age 18 without sale or service of
alcohol, with a maximum of 180 fixed seats,vahin the existing builthg footprint, w/ 4800

sq. ft. available for customer useld.) Pierson issued a writiaesponse denying the Second
Applications (“Pierson’s Rg®nse to Second Application®)(Stips, Doc. 41, 1 15.)

Stotts appealed, and — in a hearing on May 13, 2008 — the BZA unanimously affirmed
Pierson’s decision and rejectdte Second Applicationgld. at 1 16, 18.) On June 9, 2008, the
BZA issued a written decision memorializing dtsnial of the Secondpplications (the “Second
BZA Decision”), stating:

After due consideration oflahe relevant information presented at the meeting on

May 13, 2008, the Board finds by a vote dd Fhat the zoning administrator did

not err in refusal to Applicain Nos. 08-0377, 08-038 and 08-39 to permit

establishment of an adult entertainmieasiness, an adultehtre and an adult

nightclub at 11 and 13 VBeStimson Avenue.

(Id. at 7 19; Doc. 41-10.)

2. First Common Pleas Decision

Pursuant to Ohio Revised Code § 2506, Stotisly appealed the First and Second BZA
Decisions to Athens County @onon Pleas Court, Case Nos. 08CI-0145 and 08CI-0277, and the
cases were consolidate&tips, Doc. 41, 1 20.) In a written opinion dated June 1, 2010 (“First
Common Pleas Decision”), the cofwund that “the hearing traaripts cast serious doubt on
whether all Board members fullynderstood and applied theraxt legal standards to the
issues,” and vacated thegtiand Second BZA DecisiorSeeDoc. 41-10. Specifically, the First
Common Pleas Decin explained:

The two hearing transcripts from 3-11-0&1eb-13-08), read as a whole show that

the Board was presented with two issuEsst, did Appellants’ proposed use fit
within the meanings of certain princigagrmitted uses already listed in the Code

* The parties have been unable to locate a copy of that letter.
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—i.e., “nightclub,” theater,” “entertament” business. See ACC 23.04.07(A0 and

23.04.06(A). Second, if not, then was thepgwsed use at least “of the same

general character” as any listed principal permitted use? See ACC

23.04.07(A)(12).
(Id. at 6.)

Upon reviewing the BZA hearing transcgpthe First Common Pleas Decsion found
numerous instances in which BZA membersegppd to misunderstand the principles governing
their inquiry, including: (1) failure to consider the “samerggal character” issue; (2) various

members’ “surprise and reluctance thatBoard would be handling anything other than
variances, apparently disagreeimigh, or not understanding,e¢tBoard’s authority to decide
principal permitted use issues;” (3) suggestioas tie application “could or should be denied
simply because it involved ‘immorality’”; (4) sugdems that the Board’s role was to assess the
similarity of the proposed use “to existing, pladme hoped for businesses/uses” in the area, or
consider what was “appropriate for the coomity;” and (5) members’ reference to and
application of standards rédal to granting variancedd( at 7-9.) As the court explained,
however, “City Council, by adopting a zoning codiegady determined what is appropriate for
B-3 and B-2D Zones,” and any concerns about the secondary effects of adult entertainment
would need to be “addressed by legislativiioacof City Council, and not by the BoardId( at

8, 10.)

Accordingly, “the Board’s sole duty job wanot to determine if Appellants’ proposed
type of entertainment enterpriseappropriate for the community, but simply determine whether,
either directly or under the “same genetadracter” test, it is a principally permitted
entertainment enterprise withine meaning of ACC 23.04.07(A).1d¢ at 9.) The court also

noted that “Municipal action that wholly suppresser greatly restristaccess to, lawful First

Amendment activity is constitutionally suspe@id thus reasoned that “from a constitutional



standpoint ... stripping and exotic dancing elsshments must have been permitted somewhere
in the City pursuant to the dinances governing at the timeAybpellants’ applications.” €. at
13-14) (citingUnion Twp. Bd. Of Trustees v. Old 74 Corf38 N.E.2d 477, 484-85 (Ohio App.
2000);Young v. Am. Mini Theaters, Ind27 U.S. 50, 71 n.35 (1976)). Based on the above, the
First Common Pleas Decision vacated the BZA’s decision and remanded to the BZA for
reconsideration consistewith its opinion.

The Board appealed the First Common P@esision to the Ohio Court of Appeals.
Finding that the court applied the correct legahdtard, the Ohio Court of Appeals affirmed the
decision below (“Court of Appeals DecisionThree Wide Enter’t v. @ of Athens Bd. of
Zoning Appeals954 N.E.2d 191 (Ohio App. 2011).

3. Third BZA Decision and &ond Common Pleas Decision

On remand, the BZA conducted a third leguon June 14, 2011 and again upheld the
denial of the applications (“Third BZA Decision”)Stips, Doc. 41, § 24.) Stotts again appealed
to the Athens County Common Pleas Court. In an opinion dated November 23, 2011 (the
“Second Common Pleas Decision”), the Court of Common Pleas reversed and remanded the
Board’s decision. (Doc. 41-13 at 15.) Specifigathe court found thahe Board erred as a
matter of law when it decided that Propestproposed use as a nude or exotic dancing
establishment did not “meet the defiaitiof a ‘nightclub’or ‘theater.” (d. at 10.) The court
also found that the Board erred as a matter oifiaeoncluding that “the proposed use was not at
least ‘of the same general character’ as any principal permitted lssat {3.) Although the
court based its conclusions on the plain languddlee Zoning Code, the court noted that its
interpretation of the applicable provisions avoided potential constitutional problems arising from

a whole or outright ban on adult engéniment businesses all locations. Id. at 11, 7 n.5)



(citing Union Twp. Bd. Of Trustees v. Old 74 Coff38 N.E.2d 477, 484-85 (Ohio App. 2000);
Wooster v. Entertainment One, In814 N.E.2d 521 (Ohio App. 2004)). The court nevertheless
expressly “refrain[ed] from ruling on the constitutionality of the Board’s decision,” because
“Appellants [had]... expressly waived this Courdistermination of such issues, presenting them
instead in a related Fedefaiktrict Courtproceeding.” ld. at 9.) In light of its conclusions
regarding the meaning of the terms “nightclulbiieater,” “similar eterprises,” and “same
general character,” the coudund the Board’s decision to be “unlawful, unreasonable, and
unsupported by the preponderance of the sutiskareliable and probative evidenceld.(at

15.) The court declined to rule on the questiofwdfether the City zoningdministrator acted in

a timely fashion.” [d.) Neither party appealed tis&cond Common Pleas Decisiotifs, Doc.

41, 1 28.)

4. Third Common Pleas Decision

Following the Second Common Pleas Decision, thiegsatraded a seried letters in
which Plaintiffs demanded that the City grard thhse Permit, and the City refused, ostensibly on
other grounds. I4. at 1 29-33.) Specifically, in attier dated January 5, 2012, the Zoning
Administrator indicated that &intiffs’ Use Permits would bissued only “upon receipt of the
State of Ohio, Division ofridustrial Compliance, Building Department approved plans,” and
“[a] detailed site plan ... to vy the number of parking spagé (Doc. 41-15.) Plaintiffs’
position, as articulated in a lettierthe City’s counsel dateldnuary 18, 2012, is that the City
was “attempting to withhold the zoning permits from Three Wide on the basis of parking
regulations never before raised or questidmgthe BZA,” which Plaintiffs “interpreted as
nothing more than attempt to ... deter [PIHgjtfrom exercising [heir] protected First

Amendment rights.” (Doc. 41-16 at 1.) Plaintiffs asserted that they had submitted all necessary



site plans, including parking,ith the permit applicationsld.; see alsdoc. 41-17.) In a letter
dated January 26, 2012, the City reted its position, explaining:

All three applications ... ate that there are 58 exigji parking spaces on site. |

went into detail about the number parkspmaces required in mgst letter, to

simplify, 1 do not believe parking will ba problem, but the actual number will

have to be verified. Thisan be best done by indicating the site plan that will

accompany the drawings submitted to $tate of Ohio, Division of Industrial

Compliance, Building Department. Upoppaoval of these plans submitted to the

State of Ohio, a “Use or Zoning” permitlllbe issued by the City of Athens. This

policy of not issuing a “Use or Zonind?ermit without State approved drawings

has been and still is a poliexecuted by the Code officerfgears. This process is

done so that a verification of the proposedstruction approved by the State of

Ohio is in accordance with the plans submitted and approved by the City of

Athens.
(Doc. 41-18 at 1-2.)

Having reached a stalemate, Plaintiffs filetotion to Compel and/or For Contempt and
For Sanctions with the Athens County Comnideas Court, Case No. 11CI-0186, on the basis
that the City’s failure tossue the Use Permits violated the Second Common Pleas Decision.
(Doc. 41-19.) The motion asked thauct to order the City to issuke permits. In an Order dated
March 16, 2012 (“Third Common PleB=cision”), the court deniethe motion, explaining that
although the Second Common Pleas Decision pteddahe City from denying a Use Permit “on
the basis that the expected use is a theat@might club,” it “d[d] not consider other
requirements, including plans acceptable toState building authoritieand requirements like
parking, building height, etc.(Doc. 41-20 at 1.) The Thirdommon Pleas Decision reiterated,
however, that Plaintiffs’ adult entertainmeurse “[wals not banned, and in fact, ... is an
authorized use in the [B-3] zoneld(at 2.)

B. Procedural History

Plaintiffs filed this action on June 13, 201Doc. 1.) Plaintiffs assert the following

claims against the City Defendants and théA\BXefendants: (1) Violations the Right to Free



Speech pursuant to the First Amendment and &0J.8 1983; (1) Violations of the Right to
Equal Protection of the Laws pursuant to the Fourteenth Amendment and 42 U.S.C. § 1983; (lII)
Regulatory Taking; (IV) Bclaratory Judgment th&ections 23.04.07, 23.04.06 and other
relevant provisions of the Zoning Code are umstitutional on their face and as applied to the
Property under the First, Fourth, Fifth and Fourteenth Amendments to the U.S. Constitution; and
(V) Violations of the Constitution dhe State of Ohio, Article | § 11.Sécond Amend. Compl
Doc. 22.) Plaintiffs sued former Zoning Ahistrator Pierson and former BZA members
Grueser and Flores in thafficial capacities only.I¢l. at 4-5.) Plaintiffs sued current BZA
members Hollow, Lavelle, Golzy, and Drabold in both their individual and official capacities.
(Id.) Plaintiffs seek both declatiory relief and monetary damagas well as an award of
reasonable attorneys’ fees and sqzirsuant to 42 U.S.C. § 198Rl.(at 19.)

Plaintiffs moved for summary judgment @haim | (First Amendment) and Claim Ili
(Regulatory Taking) of theiréeeond Amended Complaint. (Doc. 48.) Simultaneously, the City
Defendants (Pierson and the City of Athemg)ved for summary judgment on all claims,
asserting that Plaintiffs’ claintgil on the basis of standing areb judicata/colleral estoppel,
and that Plaintiffs’ equal prettion, regulatory takings claimesnd declaratory judgment claims
fail on the merits. (Doc. 50.) Finally, the BDefendants moved for summary judgment on all
claims, both on grounds stated by the Cityddelants, and on the basis that the BZA
Defendants, in their individual capacities, arétlmd to quasi-judicial immunity. (Doc. 49.)

This Court held oral argument at which it hefrain all counsel, and these matters are now, ripe
for review.

At oral argument, Plaintiffagreed to dismiss all claims against Hollow, Lavelle, Golzy,

and Drabold in their individual capacities. Claiagainst these BZA Membeim their individual



capacities are, thereforle| SM I SSED with prejudice, and thedtirt does not consider them
below.
1. STANDARD OF REVIEW

Summary judgment is proper if there is nogi@e issue of material fact and the movant
is entitled to judgment as a matter of law. FedCR. P. 56(c). A fact material if proof of
that fact would establish one of the elemaita claim and would affect the application of
governing law to the rights of the partidsendall v. Hoover C.751 F.2d 171, 174 (6th Cir.
1984) (citingJohnson v. Soulis, Wy&@42 P.2d 867, 872 (1975)).

A movant for summary judgent meets its initial bura@e‘by ‘showing’ — that is,
pointing out to the district cots that there is an absenceesidence to quport the nonmoving
party's case.Dixon v. Andersom928 F.2d 212, 216 n. 5 (6th Cir. 1991) (citidglotex Corp. v.
Catrett 477 U.S. 317, 324-25 (1986)). At that poing titon-movant must set forth specific facts
showing that there is a genuine issue for tridl.(quoting Fed.R.Civ.P. 56(elnderson v.
Liberty Lobby, Inc.477 U.S. 242, 250 (1986)). It is not, haxeg the role ofhe trial court to
“resolve factual disputes by weiglg conflicting evidence because it is the jury's role to assess
the probative value dhe evidence.Kraus v. Sobel Corrugated Containers, r&l5 F.2d 227,
230 (6th Cir. 1990jciting Stone v. William Beaumont Hosp82 F.2d 609, 615 n. 5 (6th Cir.
1986);Kennett-Murray Corp. v. Boné22 F.2d 887, 892 (5th Cir. 1980)). All evidence and
reasonable inferences must be viewed in the light most favorable to the party opposing the
motion.Pucci 628 F.3d at 759 (citinijlatsushita Elec. Indus. Co. v. Zenith Radio Co#a5

U.S. 574, 587 (1986)).
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1. LAW AND ANALYSIS
A. Res Judicata

Defendants first argue thatatiffs’ claims are barred bies judicata Under the
doctrine ofres judicata state court judgmentseagiven the same preclusive effect in federal
court as they would have receivedi@ courts of ta rendering staté&eymarket of Ohio, LLC v.
Keller, 483 Fed.Appx. 967, 970 (6th Cir. 2012) (cit®BS Indus., Inc. ex rel. ABS Litig. Trust v.
Fifth Third Bank,333 Fed.Appx. 994, 998 (6th Cir. 2009)).€lparty asserting the defenseed
judicatabears the burden of prooid. (citing Ohio ex rel. Boggs v. City of Clevelar@b5 F.3d
516, 520 (6th Cir. 2011)).

To determine whether a state would assess@ysive effect to a particular judgment,
federal courts look to the law of the rendering stateat 970-71 (citingdhio ex rel. Bogg¥%55
F.3d at 519). Under Ohio law, “the doctrine of jgdicata consists of thevo related concepts of
claim preclusion, also known as res judicatasioppel by judgment, amssue preclusion, also
known as collatel estoppel.’Doe ex rel. Doe v. Jackson Local Schools Sch.,2igp
Fed.Appx. 497, 500 (6th Cir. 2011) (quoti@Nesti v. DeBartolo Realty Cord 13 Ohio St.3d
59, 862 N.E.2d 803, 806 (2007)) (internal citationsitted). Claim preclusion “prevents
subsequent actions, by the same parties ar phigies, based upon any claim arising out of a
transaction that was the sulijetatter of a previous actiond. (quotingO'Nesti,862 N.E.2d at
806 (citation omitted)). In addition, claim predhus “bars subsequent actions whose claims
‘could have been litigateid the previous suit[.]"1d. (alterations originaljquotingO'Nesti,862
N.E.2d at 806). In contrast, “issue preclusion, diateral estoppel, preventise ‘relitigation of
any fact or point that was determined by a toficompetent jurisdiction in a previous action

between the same parties or their priviesiven if the causes of action diffetd. (alterations
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original) (quotingO'Nesti,862 N.E.2d at 806kee alsd-ort Frye Teachers Ass'n v. State Emp't
Relations Bd.692 N.E.2d 140, 144 (Ohio 1998).

1. EnglandReservation

At oral argument on the motiossb judice Defendants’ counselaiified the subject of
Defendantstes judicataarguments as follows:

[W]e're not saying [Plaintiffs] waived thefiederal constitutional claims because |

respect they filed thEnglandreservation, and | undéasd that doctrine. But

when the underlying factual predicateeafch of your federal constitutional

claims is an allegation that you're entitteda zoning permit and the state court in

a final, valid judgment has ruled agsi you, those claims are barred by res

judicata. And that's the essence of our argument.
Oral Arg. Tr?>

An Englandreservation, named for ti&ipreme Court’s decision England v. La. Bd.
Of Med. Exam’rs375 U.S. 411 (1964), permits a plaintiffdartain state court actions to reserve
federal claims for subsequent review in a federal formglandconsidered a matter in which a
federal court abstained from heagichiropractors’ congtitional challenge to a state law setting
educational requirements for medli practitioners. The plaiff chiropractors then took both
their state and federal claims to stedert, where they were unsuccessfid. at 414. When the
plaintiffs again asked a federalwrt to hear their constitutionalaims, the action was dismissed
on grounds that the district court had no authdatseview the state cots resolution of the
federal claims.ld. The Supreme Court reversed, holding that plaintiffs should have had the
opportunity to reserve their fede@hims in the state court actissych that they were preserved
for federal review once the staaw issues were resolvdd. at 421-22.

The Sixth Circuit has extendé&thglandbeyond cases of federal abstentiomprder to

permit a plaintiff to reserve federal claims — and thereby avoid claim preclusion — in cases where

® This refers to the transcript from the Oral Argument held on September 19, 2013.
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the plaintiff is proceduilly obligated to bring amitial state court actiorbee DLX, Inc. v.
Kentucky 381 F.3d 511, 523, n.9 (6th Cir. 2004) (gitleat state court action is a condition
precedent for ripeness of a federal takingswlalaim preclusion does not bar subsequent
federal takings action where plaintiff resenfederal claims in thetate court proceeding)
(favorably citingDodd v. Hood River Count$9 F.3d 852, 862 (9th Cir. 1995) (implicit consent
by defendants to claim-splitting aneservation by state courtssgfficient to reserve the claim
for federal determination; issue preclusiait applies)). Herein order to avoides judicataas

to the BZA's interpretation of thAthens Zoning Code, Plaintiffgere obligated to appeal the
First and Second BZA DecisiorS8ee Grava v. Parkman Twp53 N.E.2d 226, 229 (Ohio 1995)
(decision of a zoning board of appeals has preclefieet as to matters within its jurisdiction).
Thus, Plaintiffs “could not have chosen to fdederal action first encompassing both [their]
state and federal law claim®LX, Inc, 381 F.3d at 521. Accordingly, the cas judices of

the type where aBnglandreservation in the prior state court action may preserve federal claims
for review in federal couft.

A review of the record indicatebat Plaintiffs did, in factexpressly reserve their federal
claims when appealing the First and Second BW&isions to the Court of Common PleaSed
Second Common Pleas Decisi@oc. 41-13 at 9) (refraining from “ruling on the
constitutionality of the Board'decision” because “Appellants expressly waived this Court’'s

determination of such issues, presenting tirtead in a related Federal District Court

®In Perry v. Croucher165 F.3d 28 (Table), 1998 WL 661151 (6th Cir. Aug. 31, 1998), the Sixth Circuit held that,
because “[ulnder Ohio Revised C®l@506.04, the court of common pldas authority to hear constitutional
challenges to an administrative determinatiah,’at *5 n.11, a claimant who simultaneously pursues actions in
federal and state court does “r[u]n the risk of being ‘vulnerable to a defense based on res jutticata:6
(quotingButton v. Harden814 F.2d 382, 384 (7th Cir. 1987)).Perry, however, the plaintiff had made no
Englandreservation waiving his federal afas in the state court action.
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proceeding”). Thus, claim preclusidoes not bar those claims hérés such, to the extent
Defendants seek summary judgment on theshafstlaim preclusion, the City and BZA
Defendants’ Motions arBENIED.

2. Issue Preclusion

Although claim preclusion doe®t apply in the mattesub judice Defendants argue that
decisions in state court actions below decidediarlying factual predate[s]” of plaintiffs’
claims in a manner that forecloses those clainal Arg. Tr. Although Defendants sometimes
use the language of claim preclusion in making dnjggiment, it is properlyiewed as a question
of issue preclusion. Under Ohio law, the “dowrof issue preclusion,sd known as collateral
estoppel, holds that a fact opaint that was actually and ditgcat issue in a previous action,
and was passed upon and determined by a coaongbetent jurisdiction, may not be drawn into
guestion in a subsequent actiorvibeen the same parties or theiivies, whether the cause of
action in the two actions bdentical or different.”Fort Frye Teachers Ass'692 N.E.2d at 144
(citing Norwood v. McDonaldb2 N.E.2d 67 (Ohio 1943T;rautwein v. SorgenfreB91 N.E.2d
326 (Ohio 1979)Goodson v. McDonough Power Equip., In13 N.E.2d 978 (Ohio 1983)).
Issue preclusion applies when “tfaet or issue (1) was actually aduectly litigated in the prior
action, (2) was passed upon and determined loyid of competent jurisdiction, and (3) when
the party against whom collateestoppel is asserted was a pantprivity with a party to the
prior action.” Thompson v. Win@37 N.E.2d 917, 923 (Ohio 1994¥englor Sensors, Ltd. v.

Baur, 847 F.Supp.2d 1041, 1045 (S.D. Ohio 2012).

" Defendants do not argue that PldftgiOhio constitutional claims are subjeotclaim preclusion in light of the

prior state court action. Rather, thengue that the Third Conmon Pleas Decision decided an issue in a manner that
destroys an element of that claim. Thus, the Cdoes not now consider the effect of Plaintiffsigland

reservation on the Ohio constitutional claifBee DLX, In¢.381 F.3d at 520 n.4 (“[R]es judicata is not a
jurisdictional issue but anfaimative defense.”).
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Defendants assert that several critisalies and facts already decided below are
determinative with respect to Plaintiffs’ claims.rdtj Defendants assertth- in denying Stotts’
Motion for Contempt and Sanctions — the THildmmon Pleas Decisiatecided that, because
Plaintiffs failed to satisfy certain generally aippble regulations with respect to state-approved
building plans, the City had a valid independeasis for denying Plaintiffs’ Use Permit. This
issue, Defendants argue, is digpee as to whether Plaintiffs have standing in this action, as
well as whether Plaintiffs can succeed a€éaint | (8 1983 Free Speech), Count Il (Regulatory
Takings), Count IV (Declaratory Judgment)da@ount V (Ohio Const. Art. I, 8 11) of the
Second Amended Complaint. Defendants’ argunretttis regard fails because the Third
Common Pleas decision did notwlly “pass upon” the questia of whether Plaintiffs had
failed to satisfy a valid independent permitting requirement. Rather, in denying Plaintiffs’
motion for contempt and sections, the courtetyeexplained that &1 Second Common Pleas
Decision prevented the City from denying a Useni®e‘on the basis that the expected use is a
theater or a night club,” andifid] not considerother requirementdncluding plans acceptable
to the State building authoriieand requirements like parkirgyilding height, etc.” (Third
Common Pleas Decision, Doc. 41-20 at 1) (ersjghadded). Nor did the Third Common Pleas
decision itself examine whether Plaintiffs had met such other permitting requirements. Thus, the
guestion of whether Defendantsdravalid independent basis fibenying Plaintiffs’ application
is not subject to issue preclusion.

Second, Defendants argue that Plaintiffs’ équatection argumen(Count Il) is barred
by res judicata Count Il of the Second Amended Complaisserts that Plaiffs were denied
equal protection of the laws on the basis thatzbning Administrator fied to act on the First

Application within 30 days a®quired by ACC § 23.06.02(G). Plaffg assert that, on other
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occasions Defendants have automatically gchpggmit applications not acted upon within 30
days, and that Defendants had no rational basis mimt $0 in this caseDefendants assert that
this claim is precluded because the timelinegh®Zoning Administrator’s action was raised in
the prior state court proceedings. Again, howegbefendant’s argument fails because the issue
was not actually “passed upon [or] determinbg'the state court. Rather, the Second Common
Pleas Decision explained that light of the court’s holding a® permitted uses under the B-3
Zone, there was “no cause to address Appallanguments regandg ... whether the City

Zoning Administrator acted in a timely fashionld.(at 15.) Accordingly, there is no issue
preclusion as to the question of whether Defatglamely acted on the First Application and/or
treated the First Application differently than similarly situated applicafions.

Finally, Defendants argue that, with respc€ount IV (Declaratory Judgment),
Plaintiffs’ facial challengéo Sections 23.04.07 and 23.04.06 of the Zoning Code is subject to
issue preclusion. Section 23.04.07 governs permitted in the B-Zone and expressly
incorporates B-2D permitted uses found in Section 23.04.06, which include “[n]ight clubs” and
“theaters.” Whether these provisions includedategorically prohiited adult entertainment
venues was extensively litigated by the partidereethe court of common pleas. In addition,
the Second Common Pleas Decisiaterpreted the language thie Zoning Code and found that
section 23.04.06’s reference tdaghtclubs” and “theaters” doésclude adult entertainment
venues and nude dancing establishmeree Second Common Pleas Decisigoc. 41-13, 10-
14.) Thus, the Second Common Pleas Decisiquiessly “passed upon and determined” that

adult entertainment establishments were among the uses permitted in the B-3 and B-2D Zones.

8 Although Defendants argue that preclusion applies because the matters “were or could have been litigated” in the
state court actionDef.’s Mt, Doc. 50, 11), this is the stamddor adjudging claim preclusionptissue preclusion.

As discussed above, because Plaintiffs’ federal equal protection claim was preserved thEngjareh

reservation, claim preclusion does not apply.
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Furthermore, the parties to the casé judicewere all parties to — or in privity with
parties to — the prior stat®urt action. The parties involden the Second Common Pleas
Decision included Three Wide EntertainmenttStaand the City of Athens Board of Zoning
Appeals. Itis undisputed that the CityAthens, Pierson and the BZA Defendants, in their
official capacities, are priviesf the Board of Zoning AppealsMoreover, although Plaintiffs
argue that Prokos is not properly considered Stotts’ privy in this matter, this does not comport
with the “relaxed concept of privity that Ohtourts apply for the purposes of res judicata.”
State ex rel. Davis v. Pub. Emps. Retirement &1L N.E.2d 294, 301 (Ohio Ct. App. 2007). To
establish privity, Ohio law does not require eVartontractual or betieiary relationship.”

Brown v. Dayton730 N.E.2d 958, 962 (Ohio 2000). Rather, as the Ohio Supreme Court has
explained, a “mutuality of interest, including atentity of desired result,” might ... support a
finding of privity.” O’'Nest v. DeBartolo Realty Cor®B62 N.E.2d 803, 804 (Ohio 2007)
(quotingBrown_730 N.E.2d at 962). Such “mutuality” exists only if “the person taking
advantage of the judgment would have beeund by it had the redbeen the oppositeld.

Here, Stotts and Prokos do not s&gaérsonally tailored relief téit their unique circumstance or
factual situation” and “their legal interests are the saBmivn, 730 N.E.2d at 962 (finding
taxpayers in privity with eacbther for the purposes ods judicatawhere they sought the same
general disallowance of a loaadinance for the same reasons). Moreover, had the court of

common pleas ruled that the Zoning Code didaflotv adult entertainment uses, Prokos would

® Under Ohio law, “a prior suit agains municipality has no preclusive effect with respect to municipal employees
who are subsequently sued in their ‘individual’ capacitis&eGuire v. City of Moraingl78 F.Supp.2d 882, 891

n.12 (S.D. Ohio 2001) (citinBerry v. Croucher165 F.3d 28 (Table), 1998 WL 661151 (6th Cir. Aug. 31, 1998)).
Accordingly, issue preclusion would not apply to Defendants Hollow, Lavelle, Golzy, andi®mltheir

individual capacities. Nevertheless, because Plaintiffs tismaissed all claims against the BZA Defendants in their
individual capacitiessee Oral Arg. T, issues already passed upon by the court of common pleas need not be re-
litigated here.
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likewise have been bound by the result. ThusCibert finds Prokos and Stotts are privies for
the purposes aks judicata

Accordingly, with respect to the propeterpretation of th&oning Code, all three
elements of issue preclusion — 1) actual anglcdliitigation; 2) determination by a court of
competent jurisdiction; and 3)ipity — have here been satiglieAs such, to the extent that
Plaintiffs’ Declaratory Judgmerr Free Speech claims turn on whether the Zoning Code, on its
face, wholly suppresses and/ompioses a content-based restriction on speech, that argument is
subject to issue preclusion.

The Court discusses the impact of the abesgae preclusion determinations below, in the
context of Plaintiffs’ individual claims for relief.

B. Standing

Defendants also argue that Plaintiffs lacknsling to bring their claims. Because federal
courts have only the power authorized by Article 11l of the Constitution and the statutes enacted
by Congress pursuant thereto, a giffimust establish both constttanal and statutory standing
in order for a federal court to have jurisdictidroren v. Blue Cross & Blue Shield of MicB05
F.3d 598, 606 (6th Cir. 2007) (citiidender v. Williamsport Area Sch. Djst75 U.S. 535, 541
(1986)). Accordingly, “[iln evaluating a party&anding, this court must determine whether the
plaintiff has alleged such a personal stake énahitcome of the controversy as to warrant his
invocation of federal-court jurigction and to justify exercise a¢fie court’s remedial powers on
his behalf.”Id. (emphasis original) (citing/arth v. Seldin422 U.S. 490, 498 (1975)). As the
party invoking federal jurisdiatn, Plaintiffs bear the burdeof establishing standingujan v.

Defenders of Wildlif&504 U.S. 555, 561 (1992).
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1. Constitutional Standing

A plaintiff must satisfy three elements irder to establish constitutional standing: 1) an
injury-in-fact that is a) concretnd particularized and b) actuwalimminent, notonjectural or
hypothetical; 2) the injury is fairly traceable to the challenged action of the defendant; and (3) it
is likely, as opposed to merely speculative, thatinjury will be redressed by a favorable
decision. Id. (citing Cleveland Branch NAACP v. City of Parn2%3 F.3d 513, 523 (6th Cir.

2001)). Each such element “must be supported in the same way as any other matter on which the
plaintiff bears the burden of proofe., with the manner and degretevidence required at the
successive stages of the litigatioArh. Civil Liberties Union v. Nat'l Sec. Agené®3 F.3d 644,

691 (6th Cir. 2007) (quotingujan, 504 U.S. at 561).

Here, Defendants assert that Plaintiffs’ aldgguries are not redressable because Stotts
did not obtain the requisite State-approved building plans neceéessggure a Use Permit to
operate an adult cabareDef.’s Mt, Doc. 50, 6.) Thus, Defendants argue, even if Plaintiffs
were to succeed in showing that Defendants violated their constitutional rights, they would not
be able to secure a Use Permit for the Prgperiewed another waypefendants’ argument
might be cast as a causation problem, i.e., thattiffai inability to secure a permit is a result,
not of Defendants’ conduct, but rather Plaintiffs failure to satisfy another, independent permitting
requirement.

In making this argument, Defendant$/ren the Sixth Circuit’s opinion iMidwest
Media Property, L.L.C. v. Symmes Twp., OBi@3 F.3d 456 (6th Cir. 2007). Midwest
Symmes Township denied a billboard permitibleécause of the commercial content of the
billboards and because plaintiffs failed to cdynpith size and height limitations in the

municipal code.ld. at 459-60. Seeking an injunction, damggand attorneys’ fees, Plaintiffs
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brought a First Amendment challengethe township’s content resitions, but did not object to
the size and height limitations$d. at 460. The Sixth Circuit therefoheld that, even if plaintiffs
could show that the content restions violated the First Amendment, “[a]ny injury [plaintiffs]
actually suffered from the [challenged regulatiassjot redressible because the applications
failed to meet the requirements of ots@tutes and regulatis not challenged.’d. at 461-62.

In the casesub judice unlike Midwest there is a dispute & whether Defendants
actually have a valid independent basis faryiieg the Plaintiffs’ Use Permit. As discussed
above, this matter was not previously pasgaoh or determined in the Second or Third
Common Pleas Decisions and, therefore, ty@solved by issue preclusion. The Court
therefore examinesge novahe question of whether Defendanilidly denied the First and
Second Applications for failure tmeet other generally-applidalpermitting requirements.

Defendants argue that O.R.C. § 3791.04, wischcorporated by reference into the
Athens City CodeseeA.C.C. § 31.02.02, requires Plaintiffs secure and submit State-approved
building plans before a Use Permit can be idsukhat Ohio Revised Code provision provides
that, subject to certain exceptionfy]efore beginning the construction, erection, or manufacture
of any building to whictsection 3781.06 of the Revised Cagmlies,”a property owner must
submit to the relevant municipal, townsloipcounty building department State-approVpldns
or drawings, specificationsnd data prepared for the cangtion, erection, equipment,
alteration, or addition.0.R.C. 8 3791.04(A)(1). Thus, the statute imposes a requirement to
submit State-approved building plans only befaeginning constructiomot before requesting
or receiving a zoning permit.

Because Plaintiffs do not seek building or construction permits, but merely a Use Permit

authorizing the Property to be used asdult entertainment venue, O.R.C. § 3791.04(A)(1)
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does not, on its own, create an independent bastenying Plaintiffs’ Use Permit application.
Indeed, the record confirms thatior to 2008 (including at the time of the First Application was
filed), it was not Athens’ policto require such State-Appred building plans before a Use
Permit could be issuedSéePrazke Aff, Doc. 50-1 at 2 (affidavit of current Zoning
Administrator indicating that, “[ijn 2007, the {@iof Athens ... did issue a Zoning Permit and
then a Use/Building Permit after State approved plans were submitedt)Application Doc.
41-3 (listingthe requirements for issuance of a Psggmit and making no reference to State-
approved building plans).)

Even if state statute and the municipadle impose no independent obligation to submit
State-approved building plans to receive apesenit, the City may impose such an obligation
through a valid policy. By Defendants’ ownmaidsion, however, no sugolicy existed at the
time of Plaintiffs’ First Applicabn. Thus, Plaintiffs’ initial failure to submit State-approved
building plans could not have been the proxintatiese of the denial dfie First Application,
and any injury traceable to Defendants’ conawetld, at minimum, be redressed through money
damages.

Whether Plaintiffs can demonstrate a esdable injury traceée to Defendants’
subsequent conduct is a separate question. e Current Zoning Administrator avers that,
sometime after 2007, it became the City’s potizyissue a Title 41 Site Plan Review Permit
and then a Use Permit after we receive approvadings from the Statof Ohio division of
Industrial Compliance Building Regulation Depaent (State) on commercial structures.”
(Prazke Aff, Doc. 50-1 at 2.) Plaintiffs, however, hguesented evidence that, at least once in
2008, the City did issue a Use Permit withowjuieing submission of &te-approved building

plans. (SeeDoc. 41-19, 23-26.) The City counters thathat instance, “no construction or
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minimal construction [was] being performedPgszke Aff.Doc. 56-1, 2-3.) The above reflects a
genuine dispute of material fa@s$ to whether the City hasautral, consistent policy of
requiring State-approved building plans before gingna Use Permit, or is merely arbitrarily
imposing this requirement as pretext to detgintiffs’ application.To the extent that
Defendants are unable to show a genuine intldgo® basis for denying Plaintiffs’ Use Permit,
Midwestis not a bar to constitutional standing.

Accordingly, the motions of the City Defendants and the BZA Defendants for summary
judgment on the basis of constitutional standing&ll ED.

2. Statutory Standing

Defendants argue that Prokaoslividually lacks satutory standing to bring Free Speech
and Equal Protection claims under 42 U.S.C9831 or the Ohio Constitution. Specifically,
Defendants argue thdtecause Prokos himself did not fike First and Second Applications,

“the City’s denial of thosepplications was not adverse to Prokos, and Prokos was not deprived
of any constitutional rights” as required to state a claim under § 1988'g Reply Doc. 59 at

2.) The record reflects, however, that parsito the Commercial Lease/Business Agreement
with Stotts, §eeDoc. 41-1), Prokos was to receive upl@®o of the gross revenue of Stotts’

adult entertainment business. Accordingly, liketSt Prokos has a directterest in the adult
entertainment business venture. Thus, to thenéxhat Stotts suffered any constitutional
deprivations, Prokos would suffer the same deprivations.

Accordingly, the motions of the City Defendants and the BZA Defendants for summary

judgment ardOENIED as to Prokos’ statutory standing.
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C. § 1983 First Amendment (Count I)

Both Plaintiffs and Defendants move summary judgment as to the free speech
violations alleged in Count | of the Second Amended Complaint. Plaintiffs state this claim
pursuant to 42 U.S.C. § 1983, which imposedlitglon any “person who, under color of any
statute, ordinance, regulation, custom or usaganyfState” subjects arr to “the deprivation
of any rights, privileges, or immunities seculsdthe Constitution or laws.” 42 U.S.C. § 1983.
To succeed on a § 1983 claim, a plaintiff musalglssh two elements: (1) the defendant was
acting under color of state laand (2) the offending conduct degd the plaintiff of rights
secured under federal laiezibov v. Allen411 F.3d 712, 717 (6th Cir. 2005) (citiB¢pch v.
Ribar, 156 F.3d 673, 677 (6th Cir. 1998)).

1. Color of State Law and Municipal Liability

There is no dispute here as to whether Breend the BZA Defendants, in their official
capacities, were acting undsolor of State law. Defendards argue, however, that there is no
municipal liability forthe constitutional torts alleged in the mateb judice Municipal liability
under 42 U.S.C. § 1983 attaches whaeeplaintiff establishes th#tte municipality engaged in a
“policy or custom” that was the “moving force”lied the deprivation of the plaintiff’s rights.
Monell v. Dep't of Soc. Servd.36 U.S. 658, 694 (1978Accordingly, a municipality may be
sued directly under 8 1983 “if they are allegedhave caused a coitgtional tort through a
policy statement, ordinance, regulation or dexi officially adopted and promulgated by the
body’s officers.”Loreto Development Co., Ine. Village of Chardon, Ohidl49 F.3d 1183
(Table), at *2 (6tHCir. 1998) (citingMonell, 436 U.S. at 690)See alsdaige v. Coyner6l4
F.3d 273, 284 (6th Cir. 2010) (“A 8§ 1983 plains#eking to hold a municipality liable must ...

allege that the particular injury complained of flowed fribia execution of the municipality’s
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policy or custom.”) (citingsarner v. Memphis Police Dep®,F.3d 358, 361, 363—64 (6th
Cir.1993)). Applying this rule, th8ixth Circuit has held that a mampality “may be held liable
for the acts of its Board ofahing and Building Appeals due tioe fact that municipality
conferred final policy making authority on this Bdand the fact that the decision of the zoning
Board constitutes an aeti taken under state lawLbreto Development C0149 F.3d 1183, at
*2.

Likewise, here, the City of Athens heanferred on the Board of Zoning Appeals
decision-making authority as to theoper application ofhe Zoning CodeSeeA.C.C. §
23.07.02 (empowering BZA with original jurietion over certain matters, including the
“amount of off-street parking qelired” for uses not specifita mentioned in § 23.10 Table B);
§ 23.07.02 (empowering BZA with appellate jurigatin, including the power to hear and decide
appeals as to decisions of administrative dgdfeci'in the enforcement and interpretation of the
provisions of the zoning code™§ 23.04.07(A)(12) (BZAnay consider whether use is “of the
same general character” as other enumeratednusies B-3 zone). The decisions of the BZA
are, therefore, properly considered “the exerutf the municipalitis policy or custom.’Paige
614 F.3d at 284. As such the City of Athensubject to municipdlability under § 1983 for
constitutional torts flowig from the acts of its Board of Zoning Appeals.

2. First Amendment Retaliation

Having found the first § 1983 element satisfigx, Court now turns to whether Plaintiffs
were deprived of rightsecured by federal lanMezibov,411 F.3d at 717. Plaintiffs frame their
First Amendment claim as onerfBirst Amendment retaliatiof}. In order to establish First

Amendment retaliation, a pliff must show that:

19 Defendants argue that this claim was not properly pled because, although the Second Amended Complaint
asserted a claim for “Violations of the Right to Fremdof Speech,” those pleadings never used the term
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(1) the plaintiff engaged in constitatially protected conduct; (2) an adverse

action was taken against the plaintifatiwould deter a person of ordinary

firmness from continuing to engagetirat conduct; and (3) the adverse action

was motivated at least in part the plaintiff's potected conduct.
Wurzelbacher v. Jones-Kellgy75 F.3d 580, 583 (6th Cir. 2012) (quotMegziboy 411 F.3d at
717).

Here, Plaintiffs assert that, in submittithge First and Second Applications, they sought
to engage in “protected conduat’the form of stripping and nudiancing. It is well-established

that, while being “in a state of nudity’ is not arherently expressiveondition, nude dancing is
expressive conduct and it falls within ‘the auaenbit’ of the First Amendment’s protection.”
J.L. Spoons, Inc. v. Dragarb38 F.3d 379, 382 (6th Cir. 2008) (quotiddy of Erie v. Pap’s
A.M,, 529 U.S. 277, 289 (2000)). Defendants atbae Plaintiffs’ claim fails because no

expressive conduct has yet occurred. Defendzamtsot, however, defeat a free speech claim on

the basis that they have so far succeed@udenenting Plaintiffs’ expressive conduct.

“retaliation” nor referenced the specific elements &first Amendment retaliation claim. Defendant citesker v.
Union of Needletrades, Indtrial and Textile Employee407 F.3d 784, 788 (6th Cir. 2005), for the proposition that
the liberal notice-pleadingastdard applicable at motion to dismissggt does not apply Bomotion for summary
judgment. InTucker the Sixth Circuit considered whether, whareomplaint asserted only claims to compel
arbitration of a union grievance, a plaintiff could sustain a promissory estoppel claim raised for fineefirst t
response to the defendant’'s summary judgment mofiankerheld that, at that late date, once discovery was
complete, plaintiff could not assert a new claim bectus® otherwise would subject the defendant to unfair
surprise.

Here, in contrast, Plaintiffs do not assert not airaly different claim or cause of action, but merely
specify their theory of liability as to the alleged violations of 8 1983 and the right to free speech. Specifically, in
their Second Amended Complaint, Plaintiffs pled tetendants “den[ied] Plaintiffs the right to engage in
protected in the manner as requested in Plaintiffs’ First and Second Applications,” and that “the denial of the First
and Second Applications denied to Plaintiffs a rightdquression and speech that is secured by the Constitution and
laws of the United States.'Séc. Amen. CompDoc. 22, 13.) Furthermore, the allegations in the Second Amended
Complaint indicate that Defendants’ conduct in denyimgapplications was “based entirely on the content of the
protected speech thataitiffs proposed to offer at the Propertyld.(at 7.) Thus, Defendants are not without the
benefit of discovery as to whether Plaintiffs engaged in protected speech, whether Defendants took any adverse
action to restrict such speech, and the motives underlyifenBants’ conduct. Moreover, Plaintiffs asserted this
formulation of their First Amendment claims not in their opposition to Defendants’ summary judgment motion but
in Plaintiffs’ own motion for summary judgment. Basedtloese facts, the Court finds that Defendants are not
subject to any unfair surprise. Asch, the Court will consat Plaintiffs First Amendment claim under the First
Amendment retaliation framework.
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The Sixth Circuit has held that “an officiattion will be deemed ‘adverse’ only if it
could ‘deter a person of ordinafirmness’ from the exerse of the right at stakeBell v.

Johnson 308 F.3d 594, 503 (6th Cir. 2002) (quotilgaddeus-X v. Blattef,75 F.3d 378, 396
(6th Cir.1999) (en banc)). Thus, although theffdet on freedom of speech] need not be great
in order to be actionable ...[iJtould trivialize the First Amendment’ to allow plaintiffs to bring
First Amendment retaliation claims fany adverse action no matter how minotd. (alterations
and emphasis original) (quotifidnaddeus-X175 F.3d at 397). Significantly, under the law of
the Sixth Circuit, “[w]hether a retaliatory aati is sufficiently severto deter a person of
ordinary firmness from exercising his logr rights is @uestion of fact.ld. (citing Thaddeus-X
175 F.3d at 398—9®Mavidson v. Chestnut,93 F.3d 144, 150 (2d Cir. 1999)).

Here, Plaintiffs assert th@tefendants undertook adverse actions against them by denying
the First and Second Applications. Specificaaintiffs have premnted evidence that
Defendants refused to act timely on the First ligagion within 30 days, as purportedly required
by A.C.C. § 23.06.02(G), repeatedlgnied their permit applicatis in the First, Second and
Third BZA Decisions (despite the fact thaludt entertainment was a permitted use in the B-3
Zone), and refused to grant the Use Peamitemand from the Second Common Pleas decision
based on an allegedly pretextstdte-approved building plan recgment. In addition, Plaintiffs
have presented evidence that Defendantgae have prevented them from opening or
operating their business, and thrsvented the Property fromrggrating income for nearly six
years. Defendants counter that — becausengqrermits applicationasre routinely denied,
adjusted, and resubmitted — there is no reason to think that that the denial of a zoning application

would deter a person of ordinary firmness from resubmitting a zoning application in the future.
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In Holzemer v. City of Memphi621 F.3d 512, 524 (6th Cir. 2010), the Sixth Circuit
considered whether — among other alleged actsity afficial’s purposeful delay in granting
permit renewals and other acts that renderegltigtiffs “ineligible for permit renewal” could
deter a person of ordinary firmness froneexsing his right to petition local government
officials. Viewing the conflicting facts in the light most favorable to the plaintiffsHitlieemer
Court concluded that a citizenight be deterred from engagimgprotected conduct if it “would
lead to a failure to obtain necessary renewal permits ardetfactoclosure of their business.”
Id. at 525 (explaining that, althoughapitiff was not entitled to reewal, it was not within the
government’s discretion to “deny a ben#dita person on a basis that infringes his
constitutionally protected interests-especially, his interefseedom of speech.... [because] his
exercise of those freedoms would ineetfbe penalized and inhibited”) (quotiRgtan v.
Republican Party497 U.S. 62, 72 (1990Q)n addition, inFritz v. Charter Tp. Of Comstock92
F.3d 718, 728-29 (6th Cir. 2010), the Sixth Circutiedained that the Zoning Board of Appeals’
denial of a plaintiff’'s requests for a signag®d zoning variance — which plaintiff alleged
impacted her ability to condubger business in the manner of shoosing and threatened her
economic livelihood — “alone [wa]s probably suffidietate a claim of retaliation inasmuch as
the possibility of a zoning variance or signage variance necessary for operating a business as
planned would deter a person of ordinary figas from exercising First Amendment Rights.”

Likewise, here the Court findbat there is evidar in the record to support Plaintiffs’
position that the repeated delaysd refusals to grant UserRet Applications would deter a
person of ordinary firmness from establighian adult entertainment establishment.

Nevertheless, the question of whether Defendaoisduct in that regard Hiciently rises to the
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level of an “adverse action” iscasputed question of nexial fact that is properly resolved by a
jury. SeeBell, 308 F.3d at 503 (citinjhaddeus-X175 F.3d at 398-99).

The third prong of a First Amendment degtion claim requires “a causal connection
between elements one and two—ttisathe adverse action was motivated at least in part by the
plaintiff's protected conductThaddeus-X175 F.3d at 394. Analyzing motive in a First
Amendment retaliation claim utilizes a burden-shifting approactat 399. First a plaintiff
must establish that his or her “protectemduct was a motivating famtbehind any harm.rd.

At summary judgment stage, this hurdle is nsulvstantial: “bare alfg@tions of malice would
not suffice to establish a constitutional claind’ (quotingCrawford—El v. Britton523 U.S.
574, 588 (1998)). Once the plaintiff met thisdem, the burden of production shifts to the
defendantld. (citing Mount Healthy City Sch. DisBd. of Educ. v. Doylel29 U.S. 274 (1977)).
Specifically, “[i]f the defendant can show thed would have taken the same action in the
absence of the protected activity, he iiteu to prevail orsummary judgment.id.

Here, Plaintiffs have presented evidencd efendants’ denials and delays related
Plaintiffs’ First and Second Applications memotivated by Defendants’ opposition to the
content of the expressive contlpcoposed by the applications. nude and erotic dancing. In
particular, Plaintiffs point to the extensivarscripts from the First, Second, and Third BZA
Hearings, at which various BZA members maderegfee to the immorality or impropriety of an
adult entertainment venue. Although Defendantsiter that these tramgats also show other
bases for the BZA's decisions, Plaintiffs have sigfitly created a genuine issue of material fact
as to whether the denial of the Use Permits matived by Defendants’ objections to the content

of Plaintiffs’ expresive activity.
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Because Plaintiffs have met their burden in this regard, the burden shifts to Defendants to
show that they would have taken the sam®sagdn the absence of the protected activity.
Thaddeus-X175 F.3d at 394. Defendants argue thankfts were not entitled to a Use Permit
because the First and Second Kggiions did not meet variougenerally-applicable zoning
requirements, including requirements relatetheodesignation of parking spaces and the
submission of State-approved building plaAs. shown above, however, the question of
whether Defendants had a validiependent basis for denyingitiffs’ applications is a
disputed issue of material fact. As suchfddelants have not made the requisite showing
necessary to prevail on summary judgment &dotiffs’ First Amendment retaliation claim.
Likewise, because the record is disputed ashtether Defendants’ proffered reasons for denying
Plaintiffs’ application are merely pretextual, Pl#fs are also not entitled to prevail on summary
judgment.

Based on the foregoing, the City Defendantstion for summary on Count | of the
Second Amended ComplaintDENIED, the BZA Defendants’ motion for summary judgment
on Count | iIDENIED, and Plaintiff’'s motion for smmary judgment on Count | BENIED.

D. 8 1983 Equal Protection (Count II)

Defendants also move for summary judgmenbabke equal protecth violations alleged

in Count Il of the Second Amended Complaint. iiffs assert this cien pursuant to 42 U.S.C.
§ 1983, which requires both that) the defendant was acting undetor of state law; and (2)
the offending conduct deprived the plaiihtf rights secured under federal laMezibov,411
F.3d at 717 (citindloch,156 F.3d at 677).

There is no dispute as to whether Pierand the BZA Defendants acted under color of

state law when acting in their official capties. In additionalthough Defendants again
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challenge the propriety of municipal lifity under § 1983, the Court now dismisses this
objection for the same reasons disbove. Accordingly, Plaintiffeas satisfied the first element
of their 8 1983 Equal Protection claim.

The Court therefore now turns to whethefd@elants’ conduct deprived Plaintiffs of
rights secured by federal law.aiitiffs allege that Defendaswiolated their Fourteenth
Amendment right to equal protection of the lawsailing to automatically grant the First
Application after 30 days purant to A.C.C. § 23.06.02(G), whitesating other, similarly
situated use permit applications differently. discussed above, this Court’s consideration of
this matter is not barred lvgs judicatabecause the Plaintiffs’ egyarotection claim was subject
to anEnglandreservation, and themvas no collateral egtpel as to whether Defendants’ timely
acted on the First Application.

The Fourteenth Amendment provides that §[&tate shall ... deny to any person within
its jurisdiction the equarotection of the laws.” U.S. Const. amend. XIV, § 1. The Equal
Protection Clause is “essentiallydirection that all persons dlarly situated should be treated
alike.” City of Cleburne vCleburne Living Ctr.473 U.S. 432, 439 (1985). Thus, the Sixth
Circuit has explained that even a “class od’'omay bring an equal protection claim when the
state has treated then differently from othemslarly situated withoua rational basis for doing
so.Warren v. City of Athengl11 F.3d 697, 710 (6th Cir. 2005). This “rational basis” test
“means that courts will not overturn governmerttac‘unless the varyingreatment of different
groups or persons is so unrelated to the achiemé of any combination of legitimate purposes
that [the court] can onlyonclude that the [governmentactions were irrational.’Td. at 711
(alterations original) (quotingimel v. Fla. Bd. of Regents28 U.S. 62, 84 (2000)). This Court

has explained that, under the “class of onebtly of equal protection, a plaintiff “may
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demonstrate that government aatiacks a rational basis eith®r negating every conceivable
basis that might support the government aabiohy showing that the challenged action was
motivated by animus or ill-will.”"Bench Billboard Co. \City of Cincinnati 717 F.Supp.2d 771,
786 (S.D. Ohio 2010) (citingriHealth, Inc. v. Bd. of Comm'rs, Hamilton County, QHi80
F.3d 783, 788 (6th Cir. 2005)).

Here, Plaintiffs equal protection claim cesten Defendants’ Egedly inconsistent
application of A.C.C. 83.06.02(G), which provides:

23.06.02 (G). Administration schedule: The zmg administrator shall act upon

all such applications on which heasthorized to adby the provisionsf the

zoning code within 30 dayadter they are filed in fucompliance with all the

applicable requirements. He shall eitissue a zoning permitithin the 30 days

or shall notify the applicant in writing dfis refusal of suchertificate and the

reasons therefore. Failurenotify the applicant in case etich refusal within 30

days shall entitle the applicant to a zoning peramtess the applicant consents to

an extension of time.
(Athens Zoning Codd®oc. 41-2.) SpecificallyRlaintiffs assert that eéhFirst Application, filed
on December 17, 2007, was not “acted upon” leyBAA until the March 11, 2008 hearing, and
thus should have been automatically granted&8® after its filing. In addition, Plaintiffs
present evidence that a third party, Mr. @eB, applied for a permit and was granted when
his application was neither granted denied by the City within 30 day&SeeDoc. 41-19, 23—
26.)

Defendants assert that Plaintiffs’ equal pratectlaim fails for three distinct reasons.
First, Defendants assert a “@ial basis” for their conduct indhthe First Application was not
“filed in full compliance with dlthe applicable requirementsi@, therefore, was not subject to
30-day timeline imposed 4.C.C. § 23.06.02(G). In particulddefendants argue that the First

Application did not comport with filing requements because therpiag provided for was

inadequate under the Zoning Code, and Pf&rfailed to provideState-approved building
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plans. Again, there is no issue preclusion hete ashether Plaintiffs’ application failed to meet
certain generally-applicable building requirert®e Moreover, adiscussed above, it is
undisputed that, in 2007, it was not Athens’ policyequire state-appred building plans as a
condition of granting a ZoninGertification/Use PermitSeePrazke Aff, Doc. 50-1 at 2 (*[i]n
2007, the City of Athens ... did issue a Zoning Permit and then a Use/Building Permit after State
approved plans were submitted®jyst Application Doc. 41-3 (listinghe requirements for
issuance of a Use Permit and making no referem&ate-approved building plans).) There is,
however, a dispute of materiactaas to whether the First Application fully complied with the
parking requirements in the Zoning Code.isTinatter was never decided by the BZA or the
court of common pleas. Moreover,discussed above, there are matalisputes as to whether
Defendants’ conduct was “motivated by aninoudl-will” toward the purposed adult
entertainment us&ench Billboard Cq.717 F.Supp.2d at 786. Accordingly, there remain
genuine issues of fact aswiether Defendant’s had a ratad basis for denying the First
Application.

Defendants next argue that thening Administrator did “act uporthe First Application
within 30 days in the form of Pigon’s July 15, 2008 written responskhat response stated, in
relevant part:

... am unable to determine if the propdause and the number of parking spaces

is permitted under Athens City Code, Title 23, Zoning Code. Therefore, in

accordance with the Athens City Caflections 23.04.07(A)(12) and 23.07.02(C),

| am referring this matter to the Athe City Board of Zoning Appeals.

(Id. at 11, Ex. 4.Plaintiffs contend that such a respem®es not constitute “acting upon” an

application, because it was “only a demurral” tihigtnot grant or deny the application. (Pl.’s

Response, Doc. 56, 8.)
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In discussing the general gutf administrative officialsimely to “act upon” permit
applications, the Ohio Supreme Court has usedotivaise to refer to the aelugrant or denial of
an application.State ex rel. Federal Home&soperties, Inc. v. Singe23 N.E.2d 824 (Ohio
1967) (appeal pursuant O.R.C. § 2506.01 is not ripe where adntineswuHicial refuses to “act
upon” permit application and has raattually issued a deniakgreat Atlantic & Pac. Tea Co. v.
Cook 240 N.E.2d 114 (Ohio Ct. Com. Pleas 1968) (dismg duty to of administrative officials
to “timely act upon an applicatiords the duty to grant or deay permit application) (citing
Singer 223 N.E.2d 824)). Furthermonghere local ordinances regeithat a local regulatory
body “act upon” an application for a permit witharcertain timeframe, Ohio courts have
interpreted this language to requthat the body at issue actuaiiant or deny an application.
See State ex rel. Beach, L.P. v. Vilkds. 86221, 2005-Ohio-4851, 2005 WL 2100580, at *2, 5
(Ohio Ct. App. Aug. 29, 2005) (ordering Cleveldrehdmarks Commissiontaer to approve or
disapprove pending permit applications purstamtrdinance requirin@ommissioner to “act
upon an application for a permit without unreasonable or unnecessary delay”).

This Court likewise concludes that the Athens City Code’s imposition of a dtagtto
uponall [permit] applications ... within 30 daysA.C.C. § 23.06.02(G), must mean a duty to
actually grant or deny an application within thatdframe. This interpretation is supported by
the subsequent language of the Code, whiskril#es the Zoning Admisirator’s duty in the
following binary terms: “He sha#ither issue zoning permit within the 30 dags shall notify
the applicant in writing of hisefusalof such certificate antthe reasons therefordd. (emphasis
added). Here, the record reflects that Piersdarsiary 15, 2008 letterddnot “refuse” the First
Application, but rather referretie matter to be decided by the 8ZHence, if a fact-finder

determines that the First Application was imggiance with all filing requirements, Pierson’s
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failure to issue or refuse the requested Use Péamthin 30 days ... [would] entitle [Stotts] to a
zoning permit.”ld.

Finally, Defendants argue that Plaintiffs/eanot satisfied the threshold inquiry of
showing that they were treated differently thameotentities that were “similarly situated in all
respects.’'See Bench Billboard?17 F.Supp.2d at 787 (citifi@ylor Acquisitions, L.L.C. v. City
of Taylor,313 Fed.Appx. 826, 836 (6th Cir. 200%pecifically, Defendants argue that the First
Application was not “similarly situated” to DeBk’s Use Permit Application because DeBeck’s
application was complete and received ndtem response of any kind from the Zoning
Administrator within the prescribed 30 dayripel. Pierson’s Januaib response letter does
constitute “act[ion] upon” the F3t Application as required A.C.C. § 23.06.02(G).
Accordingly, the absence of any kind of writteesponse to the DeBeck Application is a
distinction without a difference. Thus, the gtien of whether th&irst Application was
“similarly situated” to the DeBeck Applicatn turns on whether the former was in “full
compliance” with all generally applicable filing requirements. This, however, is a disputed
guestion of material fact. The Catinerefore cannot at this juncture determine whether Plaintiffs
were “similarly situated in all material respects” to DeBeck.

Based on the above, the Court finds that theeegenuine issues ofaterial fact that
preclude summary judgment as to Plaintifigual protection claim. The City and BZA
Defendants’ motions for summary judgment@€ount Il of the 8cond Amended Complaint
are, thereforeDENIED.

E. Regulatory Takings (Count IIl)
Both Plaintiffs and Defendants move summary judgment as to Count Il of the

Second Amended Complaint, which assertsfleendants’ denial of the First and Second
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Applications constitutea regulatory taking. Defendants ardghat Plaintiffs’ regulatory takings
claim is not ripe.

As the Supreme Court explainedwWilliamson v. County Reg’l Planning Comm’n v.
Hamilton Bank473 U.S. 172, 194 (1985), the Takings Gkof the Fifth Amendment does not
prohibit the government from taking private prdgebut rather prohibitthe government from
taking private propertwithout just compensatior takings claim, thus, is not ripe for review
unless a property owner is denied just compensdtio(Because the Fifth Amendment
proscribes takings without just compensatiom constitutional violabn occurs until just
compensation has been denied.”). Therefore, “if a State providetegnate procedure for
seeking just compensation, [a] property owner canlamin a violation of the Just Compensation
Clause until it has used the procedainel been denied just compensatidd.”

In Coles v. Granville448 F.3d 853 (6th Cir. 2006), thex®i Circuit held that Ohio has a
“reasonable, certain, and adequatevmion for obtaining compensationltl. at 861.
Specifically, Ohio law provides a statutory mechanism under which a government agency
seeking to take property is under a dutipitimg an appropriation proceeding against the
landownerld. (citing Ohio Rev. Code 88163.01-163.&hemo v. City of Mayfield Height#&5
N.E.2d 345 (Ohio 2002)). Furthermore, an indial “who believes that his property has been
taken in the absence of sua appropriation proceeding mantiate a mandamus action to
force the government actor into tberrect appropriation proceedingld.; see also BSW
Development Group v. City of Daytd@99 N.E.2d 1271, 1274 (Ohio 1998) (in regulatory
takings case, holding that “[mjdamus is the appropriate veli¢br compelling appropriation
proceedings by public authorities where an inva@mntaking of private property is alleged”);

Duncan v. City oMentor City Council826 N.E.2d 832 (Ohio 2005) (mandamus action

35



considering a regulatory taking). Accordingdyfederal takings claim including a regulatory
takings claim — is not ripe uhthe property owner has under&aksuch a mandamus action and
been denied just compensation.

Plaintiffs argue, based onetlsixth Circuit’s holding irKruse v. Village of Chagrin Falls
74 F.3d 694 (6th Cir. 1996), that the “Dickemsfarmalities” of Ohio’s mandamus mechanism —
and the attendant uncertainty as to whether nrandas appropriate in various contexts — render
it an inadequate procedure for seeking just compensation as a matter of @Golesimowever,
the Sixth Circuit expressly overrul&tuse explaining: “[tjoday, ten years after tHeuse
decision, this uncertainty has all but disappeasasdhe Ohio courts have accepted a mandamus
action as the appropriate apach for a plaintiff alleging a king without just compensation.”
Coles 448 F.3d at 863. Having determirtbat the concerns cited Krusewere no longer
presentColesheld that recourse to Ohio’s mandaprocedure was a condition precedent for
the ripeness of a federal takings actioaiagt an Ohio state or local entitld. at 865.

There is no dispute that Plaffg have failed to request mdamus from the state. Their
federal takings claims are, thewed, not yet ripe for review htphis Court. Thus, the City and
BZA Defendants’ motions for summary judgnt on Count Il of the Second Amended
Complaint aresGRANTED, and Plaintiffs’ motion as to Count 11l BENIED.

F. Declaratory Judgment (Count 1V)

Plaintiffs’ claim for declaratory relief &s this Court to find that Zoning Code 88
23.04.07, 23.04.06, and all other provisions of the Zo@iode applicable to the Property to be
unconstitutional on their face and as applied utigef=irst, Fourth, Fifth, and Fourteenth
Amendments. The Federal Declaratory Judgment Act, 28 U.S.C. § 2201(a), provides federal

courts with the authority to dexrke the rights and other legalatons of any interested party
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only in case of an actual coattersy. In additionthe “case or conbversy” jurisdictional
requirement of Article Il of the United Stat€onstitution “applies to declaratory judgment
actions as well as to other casés more conventional natureSafeco Ins. Co, v. Lewillo.
4:07-cv-3709, 2008 WL 207705 (N.Dhio Jan. 24, 2008) (quotirigetroit, Toledo & Ironton
R.R. Co. v. Consolidated Rail Corgg7 F.2d 274, 279 (6th Cir. 1985)).

When determining whether an actual couarsy exists, the apppriate inquiry is
“whether the facts alleged, urrda| the circumstances, shdtat there is substantial
controversy, between parties having adverse lagglests, of sufficient immediacy and reality
to warrant the issuance of a declaratory judgméttoit, Toledo & Ironton R.R. Co767 F.2d
at 279 (quotingMaryland Cas. Co. v. Pacific Coal & Oil C812 U.S. 270, 273 (1941)). Stated
differently, to be justiciable, a controversy “mbg such that it can presently be litigated and
decided and not hypothetical, corfjg@l, conditional or based uptime possibility of a factual
situation that may never developiillard v. First Financial Ins. C0.968 F.2d 1214, 1992 WL
164998, at *2 (6th Cir. 1992) (quotifRpwan Companies, Inc. v. Griffia76 F.2d 26, 28 (5th
Cir. 1989)). Ultimately, “if there is no case @ontroversy, this cotitacks subject matter
jurisdiction over these proceeding&€dlumbus Community Cable Access, Inc. v. LU828
F.Supp. 1096, 1028 (S.D. Ohio 1996) (citMghigan v. Meese853 F.2d 395, 397 (6th Cir.
1988)).

In the wake of the Second Common PIBasgision, Defendants no longer seek deny
Plaintiffs’ application on the basis tifat Zoning Code 88 23.04.07 and 23.04.06 do not permit
Plaintiffs’ adult entertainment venues in areased B-3. Nevertheless, there remains a live
controversy between the parties, becauas#ffs seek damages pursuant to 8§ 1983 for

Defendants’ alleged conduct in impermissiblplgmg the Zoning Code to deny Plaintiffs equal
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protection under the laws and the right to engadeee speech/expression. As indicated above,
there genuine questions of teaal fact which preclude summary judgment on whether the
Zoning Code is unconstitutional as appli€dkefendants’ motions for summary judgment on
Count IV are, thereforddENIED with respect to Plaintiffs’ as-applied challenge to the Zoning
Code.

The Second Common Pleas Decision doesglvew have preclusive effect as to a
critical factual predicate d?laintiffs’ facial challenge to 8§ 23.04.07 and 23.04.06 of the Zoning
Code. Specifically, the Second Common Pleasiflon decided that nude dancing and adult
entertainment establishments were among thmifted in areas with a B-3 Zoning designation.
The Zoning Code, therefore, does not spedifigagulate adult enttainment or sexually-
oriented businesses. A facial First Amendmentlehge to a statute or ordinance requires that a
law give a government official or agency subsit power to discrimin@ based on the content
or viewpoint of speeclCity of Lakewood v. Plain Dealer Publishing.C486 U.S. 750, 759
(1988). Where the law at issue does not actuatiyilate expression, adial challenge will not
lie. Id. Accordingly, Plaintiffs cannot sustainacfal challenge to the Zoning Code as an
impermissible content-based restriction oaesgh or expression. Defendants’ motions for
summary judgment on Count IV are, theref@&ANTED with respect to Plaintiffs’ facial
challenge to the Zoning Code.

Based on the foregoing, the City and BZA Defendants’ motions for summary judgment
as to Count IV of the Second Amended ComplainGRANTED in part andDENIED in part.

G. Ohio Free Speech (Count V)
Defendants also request summary judghoen Count V of the Second Amended

Complaint, which asserts violatis of the right to free speeahder Article | § 11 of the Ohio
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Constitution. Defendants so move only on the grotingisPlaintiffs are not “entitled to exercise
their right to free speech via a business that doesatisfy generally-applicable regulations.”
(Def.’s Mt, Doc. 50, 13) (emphasis omitted). This Cdwas already decided that this matter was
not resolved by the Third Common Pleas Decisaind is therefore nstubject to issue
preclusion. In addition, thisdtirt determined, above, that theestion of whether Defendants
had a valid independent basis fongimg Plaintiffs’ applications ia disputed issiof material
fact. Thus, the City and BZA Defendantsotion for summary judgment on Count V of the
Second Amended ComplaintDENIED.
V. CONCLUSION

Based on the foregoing, Plaintiffs’ Motion fBartial Summary Judgment, (Doc. 48), is
DENIED,; the City Defendants’ Motion for Summary Judgment, (Doc. 5S@RANTED in
part andDENIED in part; and the BZA Defendantslotion for Summary Judgment is
GRANTED in part andDENIED in part. All claims against Defendants Hollow, Lavelle,
Golzy, and Drabold in theindividual capacities ar®l SM|SSED.

IT 1SSO ORDERED.

g/ Algenon L. Marbley

Algenon L. Marbley
United States District Judge

Dated: September 30, 2013
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