Jules v. Village of Obetz et al

IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

EDISON JULES,
CaseNo. 2:11-CV-582
Plaintiff,
JUDGE ALGENON L. MARBLEY
V.

VILLAGE OF OBETZ POLICE
DEPARTMENT, etal.,

Defendants.

OPINION & ORDER

I.INTRODUCTION
This matter is before the Court on Dedants’ Motion for Summary Judgment (the
“Motion”). (Doc. 22.) Plantiff opposes the Motion. Fadhe reasons set forth herein,
Defendants’ Motion i$SRANTED IN PART and DENIED IN PART.
I1.BACKGROUND
A. Factual Background
In March 2007, Plaintiff, Edison Jules (“Jsl§ was hired by thiMayor of Obetz, Rod
Davisson, to be a police officer for Defendant &jé of Obetz Police Department. Plaintiff is
Haitian born. The following episodes fromafitiff's employment with the Obetz Police
Department form the basisrfbis discrimination suit.
In May 2007, after obtaining adentification card, Jules w@aconcerned that his picture

was “to [sic] dark to be seen” and adkws colleagues what he should do abotiflitles’s

supervisor, Sergeant Robert Rigby (“Rigby”) saidutes, “You've got to go get another card . .

1 According to Jules, “[b]ecause of his particular rdue skin tone and skin composition often cause a non-
reflective phenomenon in photographs causing the skin appearance to be totally black as vf.4 @aclal8.)
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. nobody can see you in that photoPlgintiff's Deposition Doc. 18, at 94-95.) Rigby then
added that Jules could not be seen in the pghetause Jules was not smiling, a reference to the
visual contrast between Jules’s dark skid ght teeth. Anotheofficer, construing Rigby’s
statement as a derogatory refere to Jules’s race, reported Rigbgtatement to then-Chief of
Police, Roger Adams. Chief Adams condu@adnternal revieveonsisting of witness
interviews, a written statement from Julesd @ meeting with both Rigby and Jules. Chief
Adams issued Rigby a warning that similah&eor in the future would be grounds for
termination. Rigby was also required to atteradbas or training on eién diversity or human
relations. (Doc 18, at 101-103.)

In December 2007, Jules and Officer Ryan Debolt (“Debolt”), a non-minority officer,
became interested in training to conduct patrols on bicycle. Debolt turned his application into
Rigby. Rigby, learning that theveas also a bicycle trainirgpplication in Jules’s mailbox,
removed the application and shredded it whilb@ewatched. Debolt reptad the incident to
Jules, upon which Jules submitted a written comptaihis sergeant. Jules and his sergeant
both immediately notified the cHief police of the incidentKenneth Hinkle (“Chief Hinkle")
had become Obetz’s chief of police in OctoP@®7. According to Chief Hinkle, when Jules
reported the application incidef\lules was very upset and unatbespeak for several minutes .
.. [he] was teary eyed and had difficulty breathing as he attempted to spdaikle (
Deposition at 105seeDoc. 35.) Chief Hinkldrought the incident tthe attention of Mayor
Davisson. As aresult, andlight of Rigby’s previous displinary infractions, Rigby was
demoted. Jules was transferred to a new comrmeaitidat he would no longer have to interact
with Rigby.

In May 2009, Jules lost consciousness wbieduty and was taken tbe hospital. After



a five-day hospital stay, he was released acdsed from work for seven days. The physician’s
note stated “Mr. Jules has been ill. Plemsause him from work/19-5/25/09. He may return

on 5/26[.]" Jules was never toldathhe would be unfit to perforhis duties after he returned to
work. Although Jules was referred to a therafaishis memory, there is no evidence that he
ever received memory-related tie@nt. (Doc. 18, at 169, 177.)

In December 2009, on two separate occasiOh&f Hinkle spoke to Jules in a raised
voice and addressed him with profanity, bothds in the presence of Jules’s immediate
supervisor. Jules later conceded, in his diépos he did not believe Chief Hinkle’s profane
comments were motivated by Jules’s race. Jtkged that he also overheard Chief Hinkle
speaking similarly t@ non-minority sergeant.

In February 2010, Jules lost his Blackbgvhone, a device which served as both his
calendar and primary means of contact wherdaff~. Jules reported the loss of the phone to his
supervisor and asked that someone from the @diépartment go to his house to inform him if
he was needed when off-duty, as Jules would be unreachable by phone. No one in the police
department informed Jules that his reques wareasonable or woutibt be honored. A few
days later, Jules failed to appear as a witmeb$ayor’s Court. His absence violated Obetz
Police Department Directive (“OPDD”) 1.29: Requirent to Attend Trials or Hearings. Mayor
Davisson initiated disciplinary preedings as a result of Jules’s purported absence. In March
2010, Jules attended two pre-disaiply hearings to address ttiearge of viahting OPDD 1.29.
Although Jules had only been charged with alsinglation of OPDD 1.29, at the second pre-
disciplinary hearing, Mayor Dasson concluded that Julesdhaolated OPDD 1.29, neglected
other duties prior to missing Mayorteurt, demonstrated a lacktofistworthiness and inability

to take responsibility for his own conduct, amdhibited an inabilityo meet the standard



expected of a uniformed officer in the VillagéObetz. (Doc. 22, Exh. D at 4.) Mayor
Davisson, with the support of Chidinkle, terminated Jules #te conclusion of the second pre-
disciplinary hearing. On appeal, the VillageQifetz Council affirmed the Mayor’s termination
of Jules. Hearing TranscriptDoc. 22, Exh. E.)
B. Procedural Background

On July 15, 2010, Jules filed charges with the EEOC. The EEOC declined to proceed
with the complaint and issuedids with a “right to sue” le¢r on April 6, 2011. On July 1,
2011, Jules filed this action againise Village of Obetz Coundjthe legal entity representing
the Village of Obetz) and the individual countiembers, Louise Crabtree, Greg Scott, John
Souders, James Triplett, Bonnie Wiley, anchda Wiley, in their official capacities
(collectively, “Defendant Obetz”). Jules alse@duChief Hinkle in his ficial capacity. Jules
alleges that his termination gives rise to four claims: a Title VIl violation for employment
discrimination on the basis of race, color and national origin, 42 U.S.C. § 2000e (“Count One”);
violation of Ohio law for employment disanination on the basis of race, O.R.C. 88 4112.02,
4112.99 (“Count Two”); violation of federal laf@r employment discrimination on the basis of
disability, the Americans witBisabilities Act (“ADA"), 42 U.S.C. § 12112 (“Count Three");
and violation of Ohio law for failing to maintain a non-hostile work environment, O.R.C. 88
4112.02, 4112.99 (“Count Four”). Counts One, Twa] &hree are brought against Defendant
Obetz. Count Four is brought againstrbDefendant Obetz and Defendant Hinkle.

Defendants filed this Motion for Summasydgment on December 7, 2012, seeking
dismissal of all claims. The Motion has beeltyforiefed, and oral argument held. The Motion

is now ripe for adjudication.



I11. STANDARD OF REVIEW

Federal Rule of Civil Procedure 56 provides, in relevant part, that summary judgment is
appropriate “if the pleadingdgpositions, answers to interrogatories, and admissions on file,
together with the affidavits, if any, show that #& no genuine issue as to any material fact and
the moving party is entitled to judgment as a maitéaw.” A fact is deemed material only if it
“might affect the outcome of the lauis under the governing substantive lawViley v. United
States 20 F.3d 222, 224 (6th Cir. 1994) (citiAgderson v. Liberty Lobby, Inely7 U.S. 242,
247-48, (1986)).

The nonmoving party must then present “digant probative evidence” to show that
“there is [more than] some metaphysical doubt as to the material fadt®ie v. Philip Morris
Cos., Inc, 8 F.3d 335, 339-40 (6th Cir. 1993). The sudgesif a mere possility of a factual
dispute is insufficient to defeat a wamt's motion for summary judgmertee Mitchell v.
Toledo Hospitgl964 F.2d 577, 582 (6th Cir. 1992) (citi@gegg v. Allen—Bradley Cp801 F.2d
859, 863 (6th Cir. 1986)). Further, “summary jotEnt will not lie if the dispute is about a
material fact that is ‘genuine,’ @his, if the evidence is such that a reasonable jury could return a
verdict for the non-moving partyAnderson477 U.S. at 248.

When a plaintiff, howeveilinvokes summary judgmetdand a showing is made
by the [plaintiff], the burden rests on the [defemifi#o show that he has a ground of defense
fairly arguable and of a substantial charactétén-Ken Gas & Oil Corp. v. Warfield Natural
Gas Co.137 F.2d 871, 877 (6th Cir. 1943). The necessary inquiry for this Court in determining
whether summary judgment is appropriate ibéther ‘the evidence presents a sufficient
disagreement to require submission to a jurwloether it is so one-sided that one party must

prevail as a matter of law."Patton v. Bearder F.3d 343, 346 (6th Cir. 1993) (quoting



Anderson477 U.S. at 251-52). In evaluating such a motion, the evidence must be viewed in the
light most favorable to the nonmoving party. $ksted States v. Diebold, In869 U.S. 654,

655 (1962). The mere existermiea scintilla of evidence isupport of the opposing party's

position will be insufficient; there must be egitte on which the jury atd reasonably find for

the opposing partySeeAnderson477 U.S. at 251Copeland v. Machuliss7 F.3d 476, 479 (6th

Cir. 1995). Self-serving affidag, alone, are not enough to createssue of fact sufficient to

survive summary judgmentvolfe v. Vill. of Brice, Ohio37 F. Supp. 2d 1021, 1026 (S.D. Ohio
1999). SeeAnderson477 U.S. at 251Copeland 57 F.3d at 479.

With regard to affidavits, Rule 56 (e) requires that affidavits submitted in support of, or
in opposition to motions for summary judgmentlude facts based on personal knowledge, and
that personal knowledge “must be evident from the affida®etdy v. Good Samaritan Hosp.

& Health Ctr., 137 F.Supp.2d 948, 956 (S.D. Ohio 2000). Affidavits at the summary judgment
stage also may not rely upon inadmissible hgdbsaause inadmissible hearsay “cannot create a
genuine issue ahaterial fact."North American Specialty Ins. Co. v. Myet&l F.3d 1273, 1283
(6th Cir. 1997).
IV.LAW AND ANALYSIS
A. Race and National Origin Discrimination (Counts One, Two, and Four)

Plaintiff brings his claims of race and ratal origin discrimination under both state and
federal law. Ohio courts hold that “federal edaw interpreting Title VII of the Civil Rights Act
of 1964, Section 2000e et seq., Title 42, U.S.Codgemerally applicable to cases involving
alleged violations of R.C. Chapter 41120hio Civil Rights Comm'a. David Richard Ingram,

D.C., Inc, 630 N.E.2d 669, 672 (Ohio 1994). Hencés tourt analyzes Jules’s state and



federal discrimination claims together under Titl¥'s standard for establishing employment
discrimination.
1. Statute of Limitations

Defendants assert, as a threshold matter Paatiff's Title VII claims based on alleged
discriminatory acts which occurred more than 30@sdaior to the filing of Plaintiff’'s original
complaint with the EEOC are barred by the statute of limitations.

Jules filed his complaint with the EEOC on July 15, 2010, making that date the relevant
one for statute of limitations analysis. With regaydCount One, the T#lVII claim, a plaintiff
must file a charge with a state or local agetwithin three hundredays after the alleged
unlawful employment practice occurred.” 42 \(CS2000e-5(e)(1). Thus, Defendants’ alleged
discriminatory acts prior to September 2809 are time-barred and not actionable. Under
O.R.C. ch. 4112, however, the statute of limitations extends for ond_g&as.v. Cotton Club
Bottling Co.,87 Ohio App.3d 63, 65 (1993). Hence, for Counts Two and Four, O.R.C. ch. 4112,
alleged discriminatory acts which occurgaibr to July 15, 2009 are not actionable.

Of the discriminatory acts Jules allsgenly his termination, on May 24, 2010, falls
within the actionable time period under either Tiflé or O.R.C. ch. 4112. Termination is the
archetypal adverse employment action under Title ¥drd v. GMG 305 F.3d 545, 553 (6th
Cir. 2002). Thus, Counts One, Two, and Foure-dlaims relating to raai discrimination — are
not time-barred with regard to Jules’s termination.

Although acts that occurred prior to ta®rementioned dates are not actionable in
themselves, an employee may rely on the @abs as background evidence in support of a
timely claim under Title VII.National R.R. Passenger Corp. v. Morg&B6 U.S. 101, 113

(2002).



2. Disparate Treatment (Counts One and Two)

Title VII prohibits employment practices thHaliscriminate against any individual with
respect to his compensation, terms, conditionprigileges of employment, because of such
individual's race, color, religion, sex, or naiid origin." 42 U.S.C. § 2000e-2(a)(1). "[A]
plaintiff may establish discrimation either by introducing direevidence of discrimination or
by proving inferential and circumstantial egitte which would support an inference of
discrimination."DiCarlo v. Potter 358 F.3d 408, 414 (6th Cir. 2004) (quotkiine v. TVA 128
F.3d 337, 348 (6th Cir. 1997)). If a plaintiff redien circumstantial evidence, the Court employs
the burden-shifting analysis announced/icDonnell Douglas Corporation v. Gregfill U.S.
792, 802 (1973).

Whether evidence is direct or circumstantialas always clear. “Direct evidence is that
evidence which, if believed, reqas the conclusion that unlawfdiscrimination was at least a
motivating factor in the employer's actiongdopson v. Daimlerchrysler Corp306 F.3d 427,
433 (6th Cir. 2002) (quotingacklyn v. Schering-Plough Healthcare Prods. Sales Ca&ifb
F.3d 921, 926 (6th Cir. 1999)). The Sixth Circuas held that “comments made by individuals
who are not involved in the detdn-making process regarding the plaintiff's employment do not
constitute direct evidence of discriminationfhompson v. City of Lansing10 Fed. Appx. 922,
929 (quotingCarter v. Univ. of Toleda349 F.3d 269, 273 (6th Cir. 2003)). Plaintiff contends
that Rigby’s comment about his identification cprcture is evidence thaace was a motivating
factor in Plaintiff's termination. There is mwidence that Rigby was @&clsion maker in Jules’s
termination, while the recomoes demonstrate that Mayoridsson made the final decision,
with support from Chief Hinkle. Thus, Rigby’ssdriminatory acts are not direct evidence that

unlawful discrimination motivatd Plaintiff's termination.



a. Prima Facie Case

In the absence of direct eeidce, Plaintiff must utilize thielcDonnell Douglasurden-
shifting framework to demonstrate that his teration constituted unlawful discrimination.
Plaintiff bears the initial burden of estabiisg a prima facie case of race discrimination by
showing that: (1) he is a membafra protected class; (2) he suffered an adverse employment
action; (3) he was qualified for the position; and (4) he was treated differently from similarly-
situated employees who were notmieers of the protected clasé/right v. Murray Guard, Ing.
455 F.3d 702, 707 (6th Cir. 2006)).

Defendants concede that Jules’s evidencsfgithe first threprongs, but they argue
that Jules fails to satisfy the fourth prong. Defents contend that the “similarly situated” non-
minority officers identified by Plaintiff weraot similarly situated. In order to be “similarly
situated,” a non-minority employee:

must have reported to the same supenasahe plaintiff, mushave been subject

to the same standards governing performance evaluation and discipline, and must

have engaged in conduct similar to the miéfis, without such differentiating or

mitigating circumstances that would digjuish their conduct or the appropriate
discipline for it .

Mitchell 964 F.2d 577, 586 (6th Cir. 1992). Plaintffunters that there were three such
similarly situated employees, two officensdaa sergeant, whose conduct was governed by the
OPDD and who were subordindgteMayor Davisson. Officeghort violated OPDD 1.28,
Reporting for Duty, and OPDD 1.1Railure to Report Sick Leave. He was issued two written
reprimands for the violations. The everatae Sergeant Rigby also violated OPDD 1.28,
Failing to Report for Duty. Additionally, the record shows that Rigby was disciplined for the
comment on Jules’s photo identification, shredding Jules’s bicycle training application, and
leaving the village in uniformyith a marked patrol catp attend a social functionHinkle

Deposition at 122.) For the identification card comnt, Rigby was issued a verbal warning and



required to watch a video on diversity. For eatthe other two incidents, he was demoted.
Sergeant McGovern actually assaulted a polieek@nd was merely demoted. Neither Short,
nor Rigby, nor McGovern was terminated for these disciplinary infractions, each of which is at
least as serious as Jules’s alogein court. After missing Mayor@ourt, Jules was charged with
a single violation of OPDD 1.29, Requirement tibefdd Trials or Hearings. At the second pre-
disciplinary hearing, Mayor Davissatated, “As a result of youralation of Obetz Police Code
of Conduct you are fired.” (Doc. 22, Exh. A, attE1.) At Jules’s prelisciplinary hearing,

Chief Hinkle testified that “the tzens of the Village of Obetzly upon officers to enforce laws
for the greater good. Failure to attend criahiproceedings, where Mr. Jules was the only
witness, is in [sic] an inexcusable dissentme¢he public.” (Doc 22Exh. A, at 127.) He
additionally testified that it isnacceptable to be an unreli@alsind undependable employee in the
law enforcement profession.

Defendants argue that the \d@tibns of the officers weraétually distinct and warranted
varying discipline. There is no evidence, for amte, that any of the other officers missed court
dates. The issue is not, however, whether “shtyiksituated” employees violated the exact same
rule, but “whether the white employees wergjaged in acts of ogparable seriousness.”

Mitchell 964 F.2d 577, 586 (6th Cir. 1992). Here, diilenses of the officers who were not

terminated are, at least, as ead as Plaintiff's missed court daté/hen officers miss shifts, as

did Rigby and Short, public safety is immedigtendangered. As for McGovern, there are few
violations an employee can commit more serihas assaulting a coworker. Jules has adduced
sufficient evidence to demonstrate that theehemployees he identifies were both similarly

situated to Jules and treated differently from Jules. Thus, Jules has established a prima facie case

of discrimination.

10



b. L egitimate Nondiscriminatory Reason and Pr etext

Once a plaintiff establishes a prima facie ¢caseinference of discrimination arises and
the burden shifts to the employer to articelatlegitimate, nondiscriminatory reason for its
decisionWhitg 533 F.2d at 391. Defendants contend that the non-discriminatory reason for
Plaintiff's termination was that Jules was unableneet the standard expected of uniformed
officers for the Village of Obetz, a standard for which Defendants have not produced a
definition. In addition to the missed courtelaDefendant Hinkle has referenced multiple
incidents, not substantiatég the current record, purportgdlemonstrating Jules’s poor
judgment and general lack of trustworthinessnkiti stated that “[t]rustorthiness is not only an
issue of witness crediliy in a court of law; it is thedndamental nature of law enforcement
service and strikes to the coretbé ability to provide appropretservice.” (Doc22-1, at 130.)

Hinkle is correct that a demonstrable metof serious prior discipline could be a
legitimate reason to terminate a police officEhe Court assumes, solely for the purposes of
analysis, that Defendants have substantiateddlegations, so the burdshifts back to Jules
to demonstrate that Defendantsoffered reasons are pretextusihite 533 F.2d at 391. A
plaintiff demonstrates pretext Isjowing the proffered reasons eith(1) have no factual basis;
(2) did not actually motivate ¢hemployer’s conduct; or (3) wenet sufficient to warrant the
challenged disciplineManzer v. Diamond Shamrock Chems., 8.F.3d 1078, 1084 (6th Cir.
1994).

Plaintiff's evidence raises genuine issue ofaral fact as to whether the stated reasons
for his termination were pretextual. The Cauwrtes that the solegtiiplinary charge brought
against Jules in the proceeding which eventuabylted in his termination was a single instance

of missing a court date. Durirtge hearing, there was testimaimat Jules may have missed two

11



prior court dates, but the Obgimsecutor could not clearly rdicahen those absences occurred
or if Jules had been excused. The prosecutor had not even thought the previous absences
significant enough to report to Jules’s superidtedring Transcript Doc.22-2 at 35-39.) There
was also no evidence that Jules had been diseipin any way for gher of the alleged
absences. Defendant Hinkle also testified ligawerbally counseled léis for falling asleep on
duty, a charge which Jules disputed and for whighlid not even receive a written warning. A
jury could infer that Defendants’ decision t&eeahe drastic disciplinary action of termination
for one absence, never having previouslyidlseed Jules’s for the same conduct, was a
pretextual reason for Jules’sri@nation. Such an inference would be further supported by the
fact that Defendants did not terminate the tisigglarly situated officers who committed more
serious infractions. Thus, givéime minor nature and lack cddtual certainty regarding Jules’s
previous discipline, as well as the relatividgient discipline Defendants have meted out for
more serious conduct, a jury could find that Deffents’ proffered reasons for terminating Jules
either did not actually motivate the employartduct or were not sufficient to warrant the
challenged discipline. If afy did find the proffered reasons for Jules’s termination to be
pretextual, it could also finthat racial discrimination was motive. Thus, summary judgment
on Counts One and TwoBENIED.

3. Hostile Work Environment (Count Four)

Plaintiff also brings a hostile worlkneironment claim, based on allegations of
discrimination. Federal case law interpretingel¥ll also applies to hostile work environment
claims under O.R.C. Chapter 410hio Civil Rights Comm;r630 N.E.2d at 672. Hostile work
environment claims are analyzed underMaPonnell Dougladburden-shifting framework.

Clay v. UPS$501 F.3d 695, 706 (6th Cir. 2000).

12



If at least one of #halleged discriminatory acts falls within the statutory time period, a
hostile work environment claim is not time-barrbldtional R.R. Passenger Corp36 U.S. at
122. Here, Plaintiff's termination falls withthe time period, thus 8afying the statute of
limitations.

To make a prima facie case of a hostile work environment resulting from racial
harassment, a plaintiff must show:

(1) [Jhe is a member of a protected cla®y;[] he was subjected to unwelcomed

racial harassment; (3) the harassment was race based; (4) the harassment

unreasonably interfered with [his] wogderformance by creating an environment

that was intimidating, hostile, or offsive; and (5) employer liability.

Id. (citing Hafford v. Seidnerl83 F.3d 506, 512 (6th Cir. 1999)). There is no dispute that Jules
is a member of a protected class. Deferglaohtend Jules has failed to show any of the
allegedly discriminatory incidestwere motivated by his race ahet the alleged incidents were
not sufficiently severe grervasive to support a hostivork environment claim.

a. Unwelcome Racial Harassment and Harassment Based on Race

In the Sixth Circuit, "[c]onduct that is nekplicitly race-based nyabe illegally race-
based and properly considered in a hostile veorkironment analysis when it can be shown that
but for the employee's race, [plaintiff] would not have been the object of harasdtiayt501
F.3d at 706. The Sixth Circuit holds that non-discriminatory harassment is properly omitted from
a hostile work environment analysiSeeBowman v. Shawnee State Un220 F.3d 456 (6th
Cir. 2000) (harassing acts not shown to be basdtie plaintiff's gender were properly left out
of the district court's hostilork environment analysis).

Plaintiff presents the following evidence in support of his hostile work environment

claim: Rigby's comment about Jules’s identifica card; Rigby’s destation of Plaintiff's

bicycle training application; ansvo instances of Chief Hinkléhsuting profanity at Plaintiff.
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With regard to Chief Hinkle, there is no evidemté¢he record that connects those incidents to
Plaintiff's race. In fact, in Plaintiff's depositn, he stated that heddnot believe Chief Hinkle
shouted at him because of Plaintiff's race. lhtligf Jules’s admission, and the lack of contrary
evidence to suggest that theigtents did have some connectito race, the Court does not
consider the Chief Hinkle incidents in the hilestvork environment analysis. Rigby, however,
actually made derogatory comments about Julegéiferenced Jules’s race. Thus, with regard
to Rigby, Plaintiff has shown he was subjectedriavelcome racial harassment that was based
on his race.
b. Severe or Pervasive

Plaintiff, having satisfied therit three prongs of the analysis, must also show the alleged
acts were “severe or pervasive enough to craatenvironment that a reasonable person would
find hostile or abusive, and the victim must sulively regard that environment as abusive.”
Harris v. Forklift Systems, Inc510 U.S. 17, 21-22, (1995). Tetermine whether workplace
harassment is pervasive, courts consider, inigr ‘dhe frequency of the discriminatory conduct;
its severity; whether it is physically threategior humiliating, or a mere offensive utterance;
and whether it unreasonably interferes with an employee’s performaaiceat 23. This
approach encompasses both an objective anddiug standard. Since the question is not
susceptible to a “mathematically precise tesyirts look at the totality of the circumstances,
rather than analyze the alleged comments and conduct individlgliyat 22-23.

Plaintiff alleges that the identification catdmment and the destruction of his bicycle
training application, both acts by Rigby, created a hostile work environment. The record
indicates that there were @wacially discriminatoryncidents involving Rigby in 2007.

Defendants contend that the incidents upon kvhides relies do not rise to “severe and

14



pervasive” conduct as defined by Sixth Circuit precedeeClay v. UPYstating fifteen
incidents over two years, mastwhich were "mere offensive utterances,” were not severe or
pervasive enough to be actionabRynett v. Tyco Corp203 F.3d 980, 985 (6th Cir. 2000)
(holding that a battery coupledth three offensive remarks ava six-month period were not
sufficiently severe to create a hostile workvieonment). Although Defendants took some action
after these incidents, a genuingue of material fact remains tswhether, or the extent to
which, these incidents and Rigby’s treatment ¢éstunreasonably interfered” with Jules’s job
performance. The animosity Rigby showed tmgalules continued fenonths, even after
Rigby’s initial discipline, harryig Jules for approximately higgt nine months on the job.
When Jules met with Chief Hinkle immediatelyeaifthe incident withthe bicycle training
application, he had been reduceddars. Moreover, Jules neveceived the bicycle training he
sought. That training arguably would have expantides’s portfolio of responsibilities on the
job; imposing a barrier to th&aining would “unreasonably interfere” with job performance.
Hence, a jury could reasonably find that Rigby’sars unreasonably intenfed with Jules’s job
performance and prevented him from advancing within the department. Defendants’ Motion for
Summary Judgment on Jals hostile work environment claim is, thiBENIED.

B. Discrimination Based on Disability (Count Three)

TheMcDonnell Douglasurden shifting analysis already discussed applies to ADA
claims as wellWhitfield v. Tennesse@39 F.3d 253, 259 (6th Cir. 2011).Whitfield the Sixth
Circuit held that a plaintiff makes a prima facase of disability discrimination in employment
by showing:

(1) he or she is disabled, (2) othemvigualified for the posin, with or without

reasonable accommodation, (3) sufferechdwerse employment decision, (4) the
employer knew or had reason to knowtbé plaintiff's disability, and (5) the

15



position remained open while the employsought other applicants or the
disabled individual was replaced.

Id. at 258-259. For claims brought underdl3.C. § 12112, “[a]lthough non-disabled

individuals may bring claims undsome provisions of the Adhe plain text of subsection

(b)(6) only covers individuals wittisabilities. The text of substion (a) and (b)(6) specifically
refers to ‘qualified individual[s] with disabilit[ies],” and not... a broader class of individuals such
as ‘employees.”Bates v. Dura Auto. Sys., In625 F.3d 283, 285 (6th Cir. 201@ge42 U.S.C.

§ 12112(a), (b)(6)).

Defendants contend that Jules was not a figclindividual with a disability and that
Defendants did not know, nor did they have reasdmow, that Jules may have been disabled.
The ADA defines "disability” ag/A) a physical or mental impairment that substantially limits
one or more of the major life acities of such individual; (B) aecord of such an impairment; or
(C) being regarded as having such an impairméatU.S.C.S. § 12102(2).

Plaintiff has failed to adduce any admissiélédence that he has a disability under any
of the three definitions. At most, he ha®duced evidence that he was hospitalized and
subsequently cleared to return to work. Rtffi states that he was told by an unnamed
neurologist that his conditiacould cause memory issues. There is no medical documentation of
any memory issue, nor is there a statement fagnphysician to suggest Jules may have had a
memory problem. Plaintiff's statement regagdthe neurologist’s statement alone does not
raise an issue because hearsay evidence “cannot be considered on summary juhyrkigmt.”

v. Schering-Plough Healthcare Products Sales Cdrp6 F.3d 921, 927 (6th Cir. 1999).

There is also insufficient evidence to sugigbat Defendants beved Plaintiff might

have a disability. Plaintiff claims that Chief Hinkle was present when the neurologist diagnosed

him with a brain aneurysm, butette is no other evidence in trexord that the medical event

16



was ever diagnosed as an aneurysm, or that the aneurysm actually resulted in memory issues.
Plaintiff also states that he tdfils supervisor that he was exipacing memory issues. There is
also no evidence that Plaintiff’'s supervisor wdserimed that Plaintiff's memory lapses were due
to impairment. An employer cannot discriminataiagt an employee on tihasis of a disability
when it is unaware that the disability exis&mpkins v. Specialty Envelg@ F.3d 645 (6th

Cir. 1996) (unpublished).

Plaintiff has, thus, failed to demonstrate thisra genuine issue of material fact as to
whether he had disability or Bsndants perceived him to besdbled. Defendants’ Motion for
Summary Judgment on Plaintiff's ADA claim is, thGRANTED. Count Three is
DISMISSED.

V.CONCLUSION

For the foregoing reasons, DefengaMotion for Summary Judgment@RANTED
IN PART and DENIED IN PART. Summary judgment &GRANTED on Count Three under
the ADA, 42 U.S.C. 8§ 12112. Count Thre®iSMISSED. Summary judgment BENIED as
to: Count One, under 42 U.S.C. § 2000eunt Two, under Ohio Rev. Code 88 4112.02 and
4112.09; and Count Four under Ohio Rev. Code ch. 88 4112.02 and 4112.99.

IT 1SSO ORDERED.

g/ Algenon L. Marbley

ALGENON L. MARBLEY
UNITED STATESDISTRICT JUDGE

DATED: September 11, 2013
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