Tharn v. Bob Evans Farms Inc Doc.

INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

DAVID SNODGRASS, Individually and
on Behalf of All Other Persons Similarly

Situated, Case No. 2:12-cv-768
Plaintiffs, Judge Peter C. Economus
V. Magistrate Judge Norah McCann King
BOB EVANSFARMS, LLC, MEMORANDUM OPINION AND ORDER
Defendant.

Presently pending before the Court are the Plaintiffs’ Motion for Conditional
Certification (Doc. 45) and the Defendants’ motion to strike (Doc. 49). For #sens that
follow, the motion to strike iISDENIED and the motion for conditional certificatiors
GRANTED.

I

This is a collective action brought pursuant to the provisions of the Fair Labor $andar
Act of 1938, 29 U.S.C. § 20%t seq. (“FLSA”). Named Plaintiff David Snodgrass
(“Snodgrasy,* on behalf of imself and others similarly situatedlaéms that Defendant Bob
Evans Farms, LLC (“Bob Evan<failed to pay im overtime wages as required by ReSA
while he was employed by Bob Evans as an assistatdurantnanage Snodgrass igined in
this action by optin Plaintiffs Amanda Kirchng Keith Sutton, Barbara Gibbs, Brent Neff,

Jennifer Britt, Jennifer Curtis, Brett Kubin, Clifford Britton, Annquance \&filis, and Jackie

! By Opinion and Order dated June 6, 2013, the Court allowed Snodgrass to ubstiead plaintiff for Dallas
Thorn, whose claims the Court concurrently dismissed with pregudgeeDoc. 62.)

2 For purposes of this Opinion andd@r and the collective clasonditionally certified hereinthe terns “Bob
Evans Farms, LLCand"“Bob Evans should benterpreted to include Bob Evans Farms, LLC’s predecessor entity
Bob Evans Farms, Inc.

Dockets.Justia.c

72


http://dockets.justia.com/docket/ohio/ohsdce/2:2012cv00768/156719/
http://docs.justia.com/cases/federal/district-courts/ohio/ohsdce/2:2012cv00768/156719/72/
http://dockets.justia.com/

Franklin® The Parties have engaged in preliminary discoarg the issue ofconditional
certification is now ripe for the Court’s decision.
.

Prior to considering the Plaintiffs’ motion for conditional certification, the Cbriefly
discusses Bob Evans’ motion to strtkat motion According to Bob Evans, because the motion
for condiional certification was filed after original lead Plaintiff Dallalsofn had expressed her
desire to withdraw from the case, her attorneys violated the Ohio Rules cddfonéd Conduct
by filing the motion for conditional certification without her authority. lobBEvans’ view, the
motion should therefore be stricken. The Court, however, is unpersuaded by Bob Evans’
arguments and dkges to strike the motianin this regard, the Court first notes that counsel for
the Plaintiffs expressly filed the moh for conditional certification on behalf of Thorn and the
optin Plaintiffs. Optin employees are considered party plaintiiad, regardless of Thorn’s
status, the motion for conditional certification can be deemed validly filed on thealf.b&ee
O’Brien v. Ed Donnelly Enter, 575 F.3d 567, 583 (6th Cir. 2009%econd, because the Court
has already permitted Snodgrass to substitute for Thadh the Plaintiffs’ motion is not
supported by Thorn’s testimony, it would only create needless delafrite the Plaintiffs’
motion.

1.
A.

The Court now turns to the substance tbé motion for conditional certification.

Pursuant to the FLSA, covered employersgarerallyrequired to pay neexempt employees

the specified minimum, hourly wage and overtime wages at a rate of omaaalf times the

® The claims of opin Plaintiffs Matthew Jones and Jerome Chaprhame been dismissed via stipulation of the
Parties. $eeDocs. 39 & 56.)




employeesnormal hourly rates for hours worked in excess of forty in a given workwge&29
U.S.C. 88 206(a) & 207(a)(1)Employees émployed in a bona fide executive, administrative,
or professional capacityare exempt from the FLSA’s minimum age and overtime
requirementslid. § 213.

Ultimately at issue in this case is whether Bob Evans properly edas§ihodgrass and
the optin Plaintiffs as exempt from the overtime requiremenihe Department of Labor’s
regulations implementing the FLSA specify that job titles alone are not sufficielgteéomine
whether an emplyee should be considered exenrpther, the é&xemptor nonexempt status of
any particular employee must be determined on the basis of whether tloyestgosalary and
duties meet theequirements of the regulations.” 29 C.F.R. § 541.2. To qualify for an
exemption, an employee’s “primary duty” must be therformance of exempt workld. 8
541.700(a). The employer bears the burden of proving that a given employee is eaentpefr
FLSA'’s overtime requirementd-oster v. Nationwide Mut. Ins. C&10 F.3d 640, 642 (6th Cir.
2013).

To redress their rights under the FLSA, the Act allows employees to file cimha to
recover unpaid wagesSee29 U.S.C. § 216(b). Further, an employee or group of employees
may file a secalled“collective actiof “for and in behalf of himself ohemselves and other
employees similarly situatéd.ld. To join a collective action, similarly situated employees must
affirmatively opt in to the action by filing written consents with the courtseaing the action.

Id.

Here, Snodgrass and the Plaintiffs who have thus far opted to join the action have moved

for conditional certification of a collective class of Bob Evasssistant managerdn the Sixth

Circuit, courts generally use a tvgtage process in determining if eptplaintiffs are similay




situated to the lead plaintiff“District courts use a ‘fairly lenient standard’ thigpically results
in conditional certification of a representativeasd’ when determining whether plaintiffs are
similarly situated during the first stage of thasd certification processWhite v. Baptist Mem’|
Health Care Corp.699 F.3d 869, 877 (6th Cir. 2012) (quoti@gmer v. WaMart Stores, InG.
454 F.3d 544, 547 (6th Cir. 2006)).

The burden of demonstrating that -aptplaintiffs are similarly situated rests with the
lead plaintiff. O’Brien, 575 F.3d at 584. However, the factual showing required of the lead
plaintiff at the conditional certification stage is “modest|t] he plainiff must show only that
his position issimilar, not identical, to the positions held by the putative class members.”
Comer 454 F.3d at 54617 (quotation omitted).Opt-in plaintiffs have been deemed similarly
situated in instances wherghéir claims vere unified by common theories of defendants'
statutory violations, even if the proofs of these theories are inevitably indivieldiatind
distinct” O’Brien, 575 F.3d at 585. “Showing a ‘unified policy’ of violations is not required.”
Id. at 584.

In the conditional phase of certification, the Coftolbes not resolve factual disputes,
decide substantive issues going to the ultimate merits, or make credibility detemsihatio
Brasfield v. Source Broadband Serud.C, 257 F.R.D. 641, 642 (W.D. Tenn. 200®)uring the
second phase of certification, which occurs after allimptotices have been received and
discovery is complete, “trial courts examine more closely the question ohevhearticular
members of the class are, in fact, similaitpated.” Comer 454 F.3cat546-47.

B.
The Court will nextdiscuss the record generated during discoeexy its application of

the above legal standards to that record. According to John Carothers, Bob Eveapsesident




of field human resources, between August 27, 2010 and the prBsbnEvans has employed
approximately 2,503 assistant managers. Carothers Decl. | 4, June 6, 2013. The palported |
duties and functions of the assistant managerg@ernedby centralizedoolicies created by
Bob Evans’ corporate management. For instance, Carothers testified that omlyittarejob
description exists for the assistant manager position company\wieeCarothers Dep. 3&7.

He further testified that regardless of the state and the size of the restainemetshey work, all
assistant managers nationwide are expected to manage Bob Evans’ rest&eaitt 35-36.

All assistant managers are classifias exempt from overtime and none are paid overtime
compensation.ld. 38. Relatedly,Bob Evans does not take variations betweenactual duties

of individual assistant managers into consideration in classifying them as exempuivertime.

Id. 42. Finally, the record indicates th&ob Evans’ restaurants are operated according to
policies and procedures that apply to all company restaurants natiorSadee.g.Carney Dep.
21-28.

In the amended complaint, Snodgrass alleges that, despite Bois’ Es@porate
expectation that assistant managers’ primary duty is to manage restausaspe&cific primary
duties did not differ substantially from those performed by-exempt employees, dnncluded
tasks such as operatirtige cash register, prepagi and cooking food, cleaning, and stocking
supplies. $eeAm. Compl. 11 3436.) Snodgrass’ allegations are generally corroborated by his
deposition testimony. For instance, he testifiedt,thvhile employed by Bob Evares an
assistant manager, he spent 75% to 80% of his time doing tasks, such as those mentiened in t
amended complaint, that would likely be considered-exampt. SeeSnodgrass Dep. 2668.
Snodgrass considered theasksto be his primary dutiesld. 268. According to Snodgrass, he

worked 50 to 55 hours per weekl. 159.




In addition to Snodgrass’ deposition testimony, the Plaintiffs also rely on tlk file
declarations of opins Keith Sutton, Barbara Gibbs, Brent Neff, Jennifer Curtis, Brett Kubin
Annquance Williams, and Jackie Franklin. As with Snodgrass, each of these Pleantiéiads
that they were employed as assistant managers for Bob Evans, worked on avesgfeamor
forty hours per weekwere not paid overtime, and, despite Bob Evans’ job descriptions and
policies for their positions, they spemgraficant amounts of time doing work that would likely
be considered neexempt. SeeWilliams Decl. | 1-3; Kubin Decl. §{ 43; Curtis Decl. 7124,
Gibbs Decl 11 &5; Franklin Decl. 1124; Sutton Decl. 11-44; Neff Decl. 11 4. The optin
Plaintiffs also stated that they were awafether assistant managevko performed similar job
duties as their ownSee, e.gWilliams Decl. { 4; Sutton Decl. { 4.

Based on the record before tlhe Court concludes that Snodgrass has made the modest
showing required at this stage of the litigation to demonstrate that he is similaabgdita the
optin Plaintiffs and potentially other assistant managers working at Bob Ewestsiurants
throughout the country. In this regard, Snodgrass’ individual claims as well as thoseoptthe
in Plaintiffs are unified by common theories of FLSA violatidnsBob Evans-specifically,
that the primary duty of at least a portion of the assistant manageksgvin Bob Evans’
restaurantswham are not paid overtime compensation despite regularly working more than forty
hours per week, is the performance of non-exempt work.

Snodgrass testified that he spent large portions of his working time performing non
exempt tasks, and, while time spent performing exempt versusexsmnpt work is not
dispositive in determining an employee’s primary duty, it is an important fas&®29 C.F.R. §
541.700(b). Likewise, the om-Plaintiffs who submitted declarations to the Court all stated that

they spend substantial portions of their time performingea@mpt work. Snodgrass is thus




similarly situatedo those opins. Significantly the optins also stated that they were aware of
other assistant managers whose work involved similar percentages-ekempt tasks. That,

plus the fact that Bob Evans attempts to centralize and standardize restapeeations
throughout the countrguggests that other assistant managers may also be similarly situated and
are thus deserving of notice of this lawsuit. Additionally, Snodgrass and thesappresent a
geographically diverse group of assistant managers, which further supports thigomain
certification of a nationwide cla$s.

Bob Evansessentilly argues that because “a faggecific inquiry” into whether each
particular assistant manageneets the FLSA’s exemption standards is required, preliminary
certification should be denied(SeeDef.’s Mem. Opp’n at 2.) However, this very line of
argumentation was rejected by the Sixth CircufDiBrien, wherein the Court stated that:

... Both the district court and the defendant note that to determine whether a
particular violation of thé&-LSA took place in this case requires an individualized
analysis that examines the facts of each alleged violation. For this reason, the
district court decertified, determining that imdiualized issues predominated.

But such a collection of individualized analyses is required of the district. cour
Under the FLSA, opin plaintiffs only need to be “similarly situated.” While
Congress could have imported the more stringent criteria for classcedidif
under Fed.R.Civ.P. 23, it has not done so in th&8A See Grayson79 F.3d at
1096 (section 216(b)'s “similarly situated” requirement is less stringemtRhke

20(a) requirement that claims “arise out of the same action or occurrence” for
joinder to be proper, or even Rule 23(b)(3)'s requirement that common questions
predominate for a 23(b)(3) class to be certifieihe district court implicitly and
improperly applied a Rule 28/pe analysis when it reasoned that the plaintiffs
were not similarly situated because individualized questions predominakesl.

is a more stringent standard than is statutorily required.

* Snodgrass, Barbara Gibbs, and Jennifer Curtis were employed in Bo§ Eagtaurants at various locations in
West Virginia. SeeCurtis Decl. { 1 Gibbs Decl.f 1; Snodgrass Dep. 21. Curtis also worked at two locations in
Pennsylvania.SeeCurtis Decl. 1. Additionally, Annquance Williams worked at a locatidfidnida; Bret Kubin

at locations in Michigan; Jackie Franklin and KeithttSBn at locations in Indiana; and Brent Neff worked at
locations in Ohio.SeeWilliams Decl. 1 1; Kubin Decl. {; Franklin Decl. § 1; Sutton Decl. § 1; Neff Decl..{ 1
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O’Brien v. Ed Donnelly Enters575 F.3d 567584-85 (6th Cir. 2009) (some citations omitted).
This Court notes that, i@’'Brien, the discussion of whether the aptplaintiffs were sirmarly
situated occurred in the context of the much more stringent second stage of iffoatmert
process

The record contains the declarations of 64albed “happy camper” assistant managers,
each averring that they spend the majority of their time managing the actfisedordinate
employees as opposed to performing-egampt, category work.SeeDef.’s Mem. Opp’n EXs.
1-65.) Bob Evansasserts that this eviden@upled with the small number of eipt Plaintiffs,
shows that there is “no ‘wespread’ plan’by which Bob Evansviolates the FLSA rights of its
assistant managers. In the Court’s view, the small number of assistargensandno have
joined this lawsuit up to this point and the fact that there may be assistant ragoragperly
classified as exempt is of limited relevance to the question of conditional certificafiost, to
obtain conditional certification, a lead plaintiff is not required to shaified violative policies.
O’Brien, 575 F.3d at 8 Second, there is no requment in the FLSA that collective actions be
maintained by a certain threshold number of employdeather, the only requirement is that
optdin plaintiffs be similarly situated with the lead plaintiffhird, the Court notes that 64 is also
a relatively small sample of the over 2,500 assistant managers employed by Bob Evans since
August 2010.

Finally, Bob Evans argues that because the Court allowed limited discovery case
it should hold the Plaintiffs to a higher standard as to the issue ofticoadlicertification as
discussed by Judge ZouharyCreely v. HCR Manocare, Inc789 F. Supp. 2d 819, 8217
(N.D. Ohio 2011). However, even if this-salled “modest plusstandard were applied by the

Court, Snodgrass haseverthelesslemonstrated thhaonditional certification should be granted.




Judge Zouhary described his formulatiand applicationof the “modest plus” standard as
follows:

[l]n order to provide some measurable standard by which to judge if Plaintiffs
have made a sufficient modegtis” factual showing, and to prevent the absurd
result of granting the parties time to do discovery on the conditional certification
guestion but subsequently imposing no incremental hurdle in determining whether
Plaintiffs may send ogth notices, this Gurt will compare Plaintiffs’ allegations

set forth in their Complaint with the factual record assembled through digcover
(Doc. Nos. 3469) to determine whether Plaintiffs have made sufficient showing
beyond their original allegations that would tend take it more likely that a
class of similarly situated employees exists. In other words, the Cilurtwiew
whether Plaintiffs have advanced the ball down the-teddowing that it is more
likely that a group of similarly situated individuals may be wered by
soliciting optin plaintiffs. And, because the Court will continue to use a lenient
standard, Plaintiffs need not have moved the ball far down the field, but they need
to have shown some progress as a result of the discovery as measured against th
original allegations and defenses.

How much progress Plaintiffs have made will be considered in conjunction with

Defendants' evidence and in the context of Plaintiffs’ unshifiurgen to prove

their claims. However, the Court does not weigh the relative merits of thespartie

claims at this conditional certification stage. A full and complete merit review of

both sides' arguments is best preserved for the detailed and stietv rev
conducted at stage two, when the Court and the parties have the benefit of a fully
developed factual record.

Id. at 827.

As already stated, the allegations in the amended complaint are catecbdyy
Snodgrass’ testimony and the declaration of tpeiro plaintiffs. The record also reflects that
other assistant managers may spend substantial amounts of time perfowmexg@mpt tasks as
is the case with Snodgrass and the-inpt Thus, the Plaintiffs have successfully moved the

proverbialball down the field through the discovery that has occurred so far and conditional

certification is warranted.




C.

In light to the Court's conditional certification of the proposed class, Bob Evans is
directed to produce to the Plaintiffs, with2i days of the date of this Opinion and Order, the
following:

A list, in electronic format, of all persons employed Bgb Evansas Assistant

Managers at any time from August 27, 2009 to the present incjuslifgect to

the possession of such information by Bob Evamames, addresses, telephone

numbers, dates of employment, locations of employment, and work and personal

e-{nail addresses.
Further, within the 2-day period, the Parties shall confer and attempt to agree upon the form of
notice to be sent to the prospective class members. If the Parties are able tp@gtbe form
of notice, they shall jointly file the proposed notice with the Court for thetSapproval. If
they are unable to agree, they shall so notify the Court.

V.

For the above stated reasons, the Plaintiffs’ Motion for Conditional Certircéboc.
45) is GRANTED and the Defendants’ motion to strike (Doc. 49DENIED. A collective
class consisting of all persons either employed or previously employed stardssianagers by
Defendant Bob Evans Farms, LLC at any time from August 27, 2009 to the present is

conditionally certified.

IT ISSO ORDERED.
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