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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
TAMMY RINEHART,
Plaintiff,
V. Case No.: 2:14-cv-151
JUDGE SMITH
Magistrate Judge Kemp
PNC BANK, N.A,, et al.,
Defendants.

OPINION AND ORDER

This matter is before the Court uptire Motionfor Summary ddgmentof PNC Bank,
National Associatior(*PNC’) (Doc. 57). Plaintiff opposedPNCs Motion (Doc. 59) and®NC
replied in suppor{Doc. 61). This matteris now ripe for review. For the following reasons,
Defendant Motion for Summary Judgment GRANTED in part andDENIED in part.

I. BACKGROUND

This case concerns the employment relationship bet®&entiff Tammy Rinehart and
PNC from August 9, 201@ntil Rinehart took medical leave in January 20{Boc. 2, Compl.
at 16, 12. Rinehart served as a peak time teller with PNC, a part time role that required her to
work Fridays, Saturdays, and Monday#l. &t §6; Doc.63, Pl.'s Dep. at 49).Trevor Black was
the Branch Managepf the entirety of Plaintifs employment at PNC. (Doc. 2, Compl. &;{
Doc. 63, Pls Dep. at 52). Audra Haygsée Timberman) was the Teller Supervisor at PNC
when Plaintiff begarworking at PNCin 201Q and Timbermanremained in that position until

hertermination on December 21, 2012. (Doc:HPNC Investigation Notes at PAGEID# 617).

! For ease of use, Mrs. Hayes will be referred to as Timberman.
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The claims in this case related to a series ofbsesed commentSimbermanmade to Rinehart
in 2012, Rinehats report of those comments to Black, and subsequent actiohsnbgrman
and Black which are alleged to be retaliatory in nature.

The events leading up the Complaint in this case were catalogued by Plaintiff in a
timeline she providedbtPNC forPNC’sinvestigation of Plaintiffs report of sexual harassment
to Black. (SeeDoc. 573, Ex. 4 to Pls Dep. {Timelin€’)). The first event in thdimeline
occurredin July 2012 but there are certain events which Plaintiff recalled at her sigpo
which predate the first events on themkline. The Court will chronologically set out each
alleged comment and action Bymbermanand Blackthat form the basis of this lawsuit.

The first incident underlying this suit occurred early in 2012, gadhe events set forth
in theTimeline. Timberman brought in an iPad to sell to a coworker, Tamara Reynolds. (Doc.
63, Pl's Dep. at 7871). Reynolds told Plaintiff the first thing she saw when she opened the
iPad was some form of pornographyld.\. Reynolds gave it to Doug Baylor, an investment
officer who was knowledgeable about computéic. at 51, 71; Doc. 62, Timberman Dep. at
61). Baylor took the pornography off of the iPad. (Doc. 63sHbep. at 71; Doc. 62,
Timberman Dep. at 62)Plaintiff did not see the pornography nor did Timberman attempt to
show Plaintiff anything on the iPadld)).

Sometime in 2012 after the iPad incident, but before the events iTitheline,
Timberman returned from a vacation she had taken with hetbihyénend, now husband, Will
Hayes, Jed Stevens, and Mr. Stevenge. When Timberman returned to work, she told
Plaintiff thatJedStevens referred to Plaintiff as‘®ILF”? and thathe saidPlaintiff's daughter

was “hot.” (Doc. 63, Pls Dep. at 61).Shortly after the MILF comment, but still before the

2 Plaintiff understood “MILF” to be a common acronym of the phrase, “Btotd like to ‘F’ word” (Doc. 63, Pl.’s
Dep. at 80).



events in thelimeling Plaintiff walked into a conversation between Timberman and two other
tellers. (d. at 65). The tellers, Laun/estand Justindrasier(née Tedrich, were looking at
Timbermans phone and jumped up when Plaintiff walked {id.). As WestandTedrickwere
exiting the area, somebody mentioned the wdndeesomé. (Id.). As Plaintiff also turned to
leave, Timberman asked Plaintiffw]hat do you think of that? (Id.). Plaintiff asked'[t]hink
of what? and Timberman replied[tlhreesomé. (Id.). At that time, Plaintiff did not believe
she was being asked to participate in a threesome with Timberman and Heayashdr, that
Timberman was thinking about participating in one for her boyfrebénefit. Id. at 106-07).
Plaintiff replied,”If a man—I don’t care what a man says, if a man tells-yaur wants you to do
something like that, | dohcare what they say, | think they would lose respect for’y@ld. at
65).

The events in th&@imeline began in July 2012 when Plaintiff and her daughter ran into
Timberman and Will Hayeat a public pool. (Do&7-3, Timeline at 1). Apparently, it was the
first time Hayes had seen Plaintiff and Plaintiff belietggs might have started with hifh.
(Doc. 63, Pls Dep. at 103). Later in JulJimberman sent a text to Plaintiff to ask if she would
like to go to the pool agaimoting that Will suggested Timberman and Plaintiff go together
because Timberman did not like go to the pooblone. (Doc. 573, Timeline atl). Plaintiff
decided to go to the pool with Timberm#re next week (Id.). Although theTimeline states
that Timberman offered to revise Plaintffwork hourswhile the two were at the pool, in her
deposition, Plaintiff testified that Timberman stated that PNC was getting two ness talig
that maybe Plaintiff would not have to stay as late on Friddgs, Ooc. 63, Pls Dep. at 108).
Timberman also told Plaintiffthe evaluations were coming w@and that . .Justina was good,

[Plaintiff] was good, and Laura was oKayld.). The Timelinestates that Timberman indicated



that Plaintiffs evaluationt‘is primarily based on [Timbermads]input to Black. (Doc. 5%3,
Timeline atl). While at thepool, Timberman als@xpressed an interest in purchadigintiff’s
home, whichwas for sale (Id.).

During the following few days, Timberman continued to discuss Plasmtifdme and
stated that despite Timberman and Hayesbility to obtain a homépan, that Timberman and
Hayes still wanted to come see the hotfiglecause Will is driving me crazy, and | just want to
get it over with” (ld.). Later that evening, Timberman and Hayes went to Plamiibme for
about half an hour to look at the homéd.)( While there, Timberman asked Plaintiff if the hot
tub worked and stategw]e should have a party. (Doc. 63, Pls Dep. at 115). After hearing
the comment about the party, Plaintiff looked at Hayes, whose face turneddrgd.Jst btore
leaving, Timberman again told Plaintiff that the arrival of new employeEsi@t would change
Plaintiffs schedule so that she could come in later on Mondakg). (Plaintiff believed
Timberman was meaning Timbermavas going to try to do thing®of [Plaintiff].” (ld. at 116).

In September 2012, Timberman approached Plaintiff and in a joking mawoicer,
Plaintiff that Hayes was obsessed with Plaintiff and that Hayes had askbdrihan to take a
picture of Plaintiff. (Doc. 573, Timeline atl; Doc. 63,Pl.s Dep. at 12). Plaintiff stated that
this comment did not bother her or flatter her. (Doc.F83s Dep. at 122). Later in the month,
Timberman asked Plaintiff how much she weighed. (Doe€3,5Fimeline atl). Although the
Timeline presents this question without context, Plaintiff explained in depositibthéhgellers
had been taking a weight loss supplement and the tellers were being compéttinetheir
weight loss on this supplement. (Doc. BB,sDep. at 124-26

On Octoler 5, 2012, Timberman sent a text to Plaintiff which included a picture of a

woman and the quotd; m kind of a lady, but definitely more of a pervér{(Doc 573, Ex. 5 to



Pl’s Dep. at PAGEID# 407"Pervert tex})). Plaintiff felt that this textindicated that
Timberman was interested in having a threesome with Hayes and PlaiDtff. 3, PI.s Dep.

at 126). Plaintiff did not respond to the textid. @t 129). On another occasion in October,
Timberman relayed a conversation that the otbkers had during one of Plaintiéf off-days.
(Doc. 573, Timeline a?). Timberman told Plaintiff that the discussion was that if Plaintiff lost
any more weight, Plaintiffwould tip over because of the size of [her] bobbfd.). Plaintiff
was humiliated but did not respond to the comment and worked the remainder of thBaay. (
63, Pl.’s Dep. at 131).Another day in October, a customer was at Timbersnamdow and was
looking at Plaintiff and talking to Timberman.Id( at 132). In response to something the
customer said, Timberman yelled oWld, those babies are réalld.).

On another occasion in October, Timberman called Plaintiff back to thetdrowggh
area to show Plaintiff a text Timberman received from Hayes. The textBaid a pic of
Tammys boobies and send it to rhe(Doc. 573, Timeline aR?). Plaintiff responded that Hayes
claims to be religious and that the téwtas not coof. (Id.). Timberman agreed that it was not
cool and that is why she did not show Plaintif picture of Hayégprivates that he also sent.
(Doc. 63, Pls Dep. at 137Doc. 573, Timeline at2). Plaintiff told Timberman that she was
glad Timberman did not show her the photo of Hapewates and returned to her workstation.
(Doc. 57-3,Timeline at2).

On Cctober 19, 2012, Timberman sent a texPtaintiff, stating“Will said come over
tonight lol” (Doc. 573, Ex. 6 to PI.s Dep. at PAGEID# 408 Come Over texX}). Timberman
testified that the&Come Over éxt was sent to a group of people to invite them over for dinner.
(Doc. 62, Timberman Dep. at-832). The text the parties have presented to the Court shows no

response from Plaintiff or any other recipient&d.)( However, Plaintiff stated that she replied



to the text with something similar tgou have an ornery boyfriend.” (Doc. 37-Timeline aR).
Timberman agreed.|d.). Plaintiff believed that this text was an invitation for sexual relations
and that thélol” at the end was so that Timberman could play it off agea ifoPlaintiff did not
come over. (Doc. 63, Pl.’'s Dep. at 142).

After the invitation to come over, Plaintiff noticed a change in Timbeisnaghavior.
The next dayTimberman worked in thdrive-througheven though she was not scheduled and
was quiet,which was unusual for her. (Doc. 63, BlIDep. at 145). On October r&
Timberman asked Plaintiff why she was being so quiet and Plaintiffmdsdahat she did not
feel well. (Doc. 573, Timeline at2). On October 26, Plaintiff learned that Timdgrman was
doing a surprise audit on Plaintiff and that Plaintiff had to complete a testagat l.).
Surprise audits were not unusual as they occurred several times a year, bt felanct the
timing odd. (Doc. 63, Pk Dep. at 149). Plaintitilso notes that the tellers were given random
tests but that she cannot recall the test that she received thatddpy. (

On October 29, 2012, Plaintiff went into work and needed to finish a monthly report but
Timberman was withholding some informatidrom the report that prevented Plainisff
completion of the report. (Doc. 63, 'BIDep. at 1553). After finding out that she would not
have the reports she needed in time to finish them before the end of the monttif FRiparted
her interactios with Timberman to Black the same dayd.)( Plaintiff first told Black thathe
shouldcall PNCs employee relations hotline etsethat Plaintiff would calbut that she came to
him first out of respect.Id.). Black initially hung his head, butter Plaintiff told him about the
text messages anidmbermans comments about Plainti$f breasts, Blackssured Plaintiff that
“he would be reporting these issues through the appropriate chan(iate. 573, Timeline at

2; Doc. 63, Pls Dep. at 154).Timberman texted Plaintiff sometime around Plairgiffeport to



Black asking if Plaintiff was okay, notinJ)’ ve been sad lately? (Doc. 573, Timeline at2).
Plaintiff further alleges that later in the morning, Black was speaking to Raundlihart,a loan
specialistandBlack said that he wagoing to have to sd{poobies” to hismanager.(Doc. 573,
Timeline at2-3). Burkhartlaughed and looked at Plaintiffid(). Black sent Plaintiff an email
at 12:47p.m. informing Plaintiff that he hatinade his call and things were being initiatedd.
at 3). He told Plaintiff to create thiémeline as best as she could, that he was sorry, and that
Plaintiff would not“have to go through this agdin(ld.). Black did begin a formal complaint of
harmssment with PNG Employee Resource Information Cent&ERIC’) and a tracking page
for Plaintiff s Complaint was created on October 29, 2012. (Dod., @&. 1 to Lewis Dep. at
PAGEID# 1459(“Investigation Summatly). An initial call summary notes th&ack relayed
Plaintiff's report, specifically the text from Hayes asking for a picture of Afasmbreasts and
that Timberman asked to get together outside of wdik.af PAGEID#1466). Plaintiff did not
report the issue with the iPad, the MILFhoment or the “threesome” comment{Doc. 63, Pls
Dep. at 175). On November 1, 20Il2mberman sent a quiz to all of the tellers and marked
guestions as incorrect for Plaintiff which were not markethesrrectfor other tellers. (Doc.
57-3, Timelineat3). There was no punishment, extra work, or other negative impact due to this
quiz. (d.).

On November 5, 2012, Fran Lewis, an investigator with ERIC called Plamtbnduct
a phone interview regarding her complaint against Timberman. (Det, @6/estigation
Summary at PAGEID# 1463)Lewis also called Black and Timberman the same day(ld.).
Black told Lewis that he had not had any problems with Timberman in the past bshehdit
send clips and pictures to other employees that she found fundy. {Timberman denied

telling Plaintiff that Hayes was obsessed with Plaintiff, that Hayes wanted eepattBlaintiffs



breasts, or that Hayes had sent a picture of his privateg. Timberman also denied sending
the Come Over texto Plaintiff and told Lewis that Hayes must have taken her piviea she
was at homeand sent thatext. (ld.). Lewis decided that she needed to continue her
investigation because Timberman denied Plaistidlegations. (Doc. 66, Lewis Dep. at 27).
Lewis also told Plaintiff to report any retaliation whatsoever to Blackoc(B3, Pl.s Dep. at
177).

However, Plaintiff continued to have problems with Timberman following theCERI
interviews. Plaintiff describes that she felt isolated and that the othernstafberswere
hesitant to speak with her(Doc. 573, Timeline at4). Plaintiff alsorecalled a comment
Timberman made about the way women over forty years old should wear their hefarsihi
felt was directed at her.ldf). On November 13, 2012, Plaintiff had just received a big deposit
that put her drawer over the limit of what PNGhsinlers appropriaté.(Id.). Before she could
“sell’ money to Timberman to géer drawerunder the limit, Timberman yelled at Plaintiff to
go work thedrive-through leaving Plaintiff open to reprimand if an audit or burglary occurred.
(Id.). Plaintiff also began to have issues with Blaakund the same time. On November 10,
2012, Black visited Plaintiff in therive-throughwhere Plaintiff was working while another
employee emptied Plaintiff trash and bagged up her checkkl.).( Later, on November 15,
2012, Blacknotified Plaintiff that a check from Plaintiff station went missing on November
10th. (d.).

On November 19, 2012, Timberman notified Plaintiff that she would be working on

Black Friday, November 23, 2012a day that Plaintifhad requested off repeatedlyld.].

% At the time, PNC required tellers to keep under $12,000 in their drawéirsittahe impact a potential robbery
would have. (Doc. 63, Pl’s Dep. at 1987). A teller gets rid of excess cash by “selling” cash to the Teller
Supervisor. 1¢.).



However,while Timberman had told her that she would receive the daytintiff admitted
that she was on the schedule for that day. (Doc. 63, Pl.’s Dep. at 206). At on&iptetman
told her to take the day off, but that PNC would call her if they needed hik). Black and
Timberman noted that two employees who transferred from other branches hay steetet

at the Byesville branch and that both had requested that day off with their @mahbrDoc.

64, Black Dep. at 32; Doc. 62, Timberman Dep. ai38]. Because the employees were tenured
or full time employees, their requests were honored over Plasntgfjuest. (Doc. 64, Black
Dep. at 32). Timberman offered to let Plaintiff come in at noon so that Plaintitf douome
shopping with her daughter on Black Friday. (Doc. 62, Timberman Dep. al8®e at work
on November 23, 2012, Timberman noted that one of Plagitffistomer interview question
scores was lower than another emplayeeore. (Doc. 573, Timeline at5). Timberman also
told the rest of the bank staff to email Black after each employee spoke to hesoances.
(Id.). At another point, West and Tedrick were looking at something on a computer when one of
them said,“[w]ell it’s the trutH, and looked at Plaintiff. (Doc. 63, R. Dep. at 21314).
Plaintiff does not know what they were looking at on the computer or if it involved k). (
Later in the day, Plaintiff told Tedrick that a customer indhee-throudh needed some cash in
a different way. (Doc. 63, P& Dep. at 21516). Timberman responded that Plaintiff should not
single outTedrickin front of customers.Id.). Last, Plaintiff overheard Timberman and Tedrick
tell Baylor that he needed to hatheeir backs. Il. at 217). Finally, Timberman told the staff
that people were going to start receiving more bawk work starting in January.ld(). On
November 26, 2012, Timberman began sending emails to Plaintiff giving PIl&int&hdly
reminders to put all of her work in the back before leaving each dag. af 21718). Black

was copied on the emailsld ).



In the meantime, Lewis continued to investigate the charges made by Plaimtthe
Investigation Summary, Lewis memorialized two attempts to call Plaintiff on Noveniber 2
2012, and on November 27, 2012, and Plaistifailure to answer those callsDdc. 661,
Investigation Summary at PAGEIDEA65). OnNovember 28, 201Rlaintiff requested an in
person meeting with Lewis which occurred in the Cambridge brancbeasember 5, 2012.
(Id.). On November 3+—Dbefore the ifperson interview could be conductedimberman was
in the drive-throughwith Lori Elliot and yelled out;'She did what?!then looked directly at
Plaintiff.* (Doc. 573, Timeline a6). Later that day, Timberman chand®dintiff's schedule to
put her ondrive-throughfor December 4-generally a busy day.Id(). Plaintiff believes this
was done to isolate her from the rest of the staff as one of the younger gelherally staffed
thedrive-through on busy days. (Doc. 63, Pl.’s Dep. at 223).

On December SRlaintiff met withLewis in person and told hehat the Come Over text
occurred during work hours, an assertion that refuted Timbesnséory about the text message.
(Doc. 661, Investigation Summary at PAGEID# 1465). On December 7, 2012, Timberman
reiterated her version of the storyld.]. Howeve, later in the day, Timberman called Lewis
back to retract the story about Hayes sending the Come Over lgXt. Timberman stated she
checked her phone bill and believed it to be a day Hayes ordered pizza and asked the girl
come over. Ifl.). OnDecember 12, 2012, Lewis conducted interviews with Laura West, Justina
Tedrick, and Doug Bayldsy phone regarding Timberman and Plaintitd. @t PAGEID# 1465—

466). West confirmed that a customer asked how large Plambfieasts were and if they ree

real but said Timberman tried to stop the customer from talking aboutdif). Only West

* Plaintiff believes this was a reference to a performance evaluation that mattyee had to fill out about
themselves. (Doc. 63,Pl.’s Dep. at 22422). Plaintiff took longer than the other employees to fill out her
evaluation.(ld.).
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recalled ever going to Timbermanhome for pizza. Id.). Lewis concluded that Timberman
claim about the Come Over text was unsubstantiated. (Det, Bévis Dep. at 31). Lewis
made the decision to place Timberman on administrative leave on or about Det8n@l 2
(Doc. 661, Investigation Summary at PAGEID# 1465PNC terminated Timberman on
December 21, 2012.1d. at PAGEID# 1466).

Plaintiff continued to have issues with Blabkth during Timbermds administrative
leave and after her terminatiorOn December 1H, during Timbermais leave, West asked
Plaintiff about the investigation and Plaintiff responded that she would not talk alotit it
was over. (Doc. 573, Timeline at6). At that time, Black came outith his laptop, set up his
computer and said in a sarcastic voicgh]i Tam.” (Id.). Plaintiff interpreted this as Black
making sure she did not say anything about the investigation. (Doc. &3Dep. at 230).
Shortly after, Black approached Plaintiff while Plaintiff was in dnee-throughand requested
to cut her hours for the following day because the branch was not as busy that déyoagle
it would be. [d. at230-31). On December 28, Black changed the schedule in a way that only
affected Plaintiffs schedule. Id. at 238). Black then said[i]s that a cough | hear? Was the
drive-through busy?”(Id.). Plaintiff felt that Black was being sarcastic and belittlintd. &t
239). The revised schedule resulted in Plaintiff working alone on a Friteypadn. Id. at
24041). As Black left the office that day, he saldave a nice Christmas Eve off! Hope you
get feeling better, Tammiy.(Doc. 573, Timeline at7).

On December 26, 2012, Plaintiff was in an auto accident that put her out of work until
December 30, 2012. (Doc. 837 Timeline at7). Plaintiff filed a charge of discrimination with
the EEOC on December 28, 2012. (Doc9%5First EEOQCharge). At a follow-up visit for her

car accident, Plaintif6 doctor extended her leave through January 3, 2013. (Doc. '83DEp.
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at 260-61). On December 3, Plaintiff textedBlack, asking when he would like her to come
back to work, notingOh and be easyPlease dont ask nte work alone even for half hr. or in
drive-throughfor a while. Let me know. [sic throughout] (Doc. 58, Ex. 9 to Pls Dep. at
PAGEID# 409). Black respondetll.et me get back to you on that, but it will probably be
Wed[nesday] cause [sic] Lori and Justina have logged some serious hours.” (Doc 57-30Ex. 10t
Pl’s Dep. at PAGEID# 410). Plaintiff responded thatr work “excuseextend through
Wednesday,”that she had an appointment Wednesday, and that*wshe talkilg about
Thursday.” [d. at PAGEID# 411).Plaintiff was actually excused through Thursday. (Doc. 63,
Pl’s Dep. at 269). Black respondd&dk. See ya at 8:45 on Thursday. 'Wkeep it as light as
possible.” (Doc 573, Ex. 10 to Pls Dep. atPAGEID# 412). Plaintiff went into work on
Thursday despite her knowledge that her excuse went through Thursday. (Docs@3e®lat

272). Upon her arrival, she told Black he needed to call human resources because her return to
work date was Friday.Id.). Black told her‘[o]ops. Srry,” and called human resources who
confirmed that Plaintiff was off through Thursdayd. @t 272-73). Black toldPlaintiff that he

told human resource$jo]ops. Sorry. (Id.). Plaintiff did not go home at that time atherwise
speak to human resources about whether she should be at work thatiday. (

On January 1th, Black informed the other tellers that Plaintiff could work in dniee-
throughall day. (Doc. 573, Timeline at8). On January 14, 2013, Plaintiff told Black that she
was up all night in pain and had to go to a doctor. (Do€3,5Fimeline at8). Black texted
Plaintiff in the morning asking if she could come in that day because Téduditéalled off d
work. (Doc 57-3, Ex. 10 to P&'Dep. at RGEID# 413). Plaintiff responded that she still had to
speak to the doctor and would let Black knowd. &t PAGEID#414). Plaintiff went into work

at 1:00 p.m. with a doct@ note excusing her from working in tteve-through (Doc. 63, Pls
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Dep. at 291). Plaintiff began a leave of absence for anxiety, stress, and dapoes3anuary
18, 2013 from which she has not returnedld.(at 294). Plaintiff filed her second charge of
discrimination based on retaliation for her report concerning Timberman with BG& Bon
March 22, 2013. (Doc. 57-10, Second Charge).

In May 2013, PNC offered Plaintiff a position at a different branch which Hfainti
declined because she did not feel ready to return to work. (Doc. 63, Pl’s Dep. atir800).
August 2013PNC notified Plaintiff that itvould have to find a new employeefill her position
if she was unable to return to work by September 12, 2013. (D&3;.BX. 5 to Kindred Decl.
at PAGEID# 553 PNC informed Plaintiff that she could apply for another position at PNC and
extended her leave until October 6, 2013. (Doe85Kindred Decl. at 20). On January 14,
2014, PNC notified Plaintiff that the pe#ikne teller position was being eliminated at all
branches. (Doc. 57-8, Ex. 6 to Kindred Decl. at PAGEID# 557).

Plaintiff originally filed this suit inGuernsey County Common Pleas Court on January
21, 2014, before PNC removed the case to this Court. (Doc. 1). Plaintiff originally brought
claims against Timberanand PNCfor both hostile work environment and retaliation but did
not specify under which laws the claims were brougl8eeDoc. 3, Compl.). Plaintiff also
brought a claim of intentional infliction of emotional distress. Plaintiff has sisraissed the
claims against Timberman and the intentional infliction of emotional distress claims. RNC no
moves for summary judgment on both of Plaingiffemaining claims.

[I.  STANDARD OF REVIEW

PNC moved for summary judgment pursuant to Rule 56 of the Federal Rulasilof C

Procedure. Summarudgment is appropriatéif the movant shows that there is no genuine

dispute as to any material fact and the movant is entitled to judgment as a mattet dféaw.
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R. Civ. P. 56(a). The Coust purpose in considering a summarggment motion is notto
weigh the evidence and determine the truth of the nidtgrto “determine whether there is a
genuine issue for tridl. Anderson v. Liberty Lobby, Inct77 U.S. 242, 249 (1986). A genuine
issue for trial exists if the Couffinds a jury could return a verdict, based ‘tsufficient
evidencé€, in favor of the nonmoving party; evidence that“imerely colorablé or “not
significantly probative,however, is not enough to defeat summary judgmehtat 249-50.

The party seekig summary judgment shoulders the initial burden of presenting the court
with law and argument in support of its motion as well as identifying the relpeatibns of
“the pleadings, depositions, answers to interrogatories, and admissions ondtlertagh the
affidavits, if any, which it believes demonstrate the absence of a genuine issue of matefial fact.
Celotex Corp. v. Catretd77 U.S. 317, 323 (1986) (quoting Fed. R. Civ. P. 56). If this initial
burden is satisfied, the burden then shifts to the nonmoving party to set forth sfastgic
showing that there is a genuine issue for .trifleeFed. R. Civ. P. 56(e)see alsoCox V.
Kentucky Dejt of Transp. 53 F.3d 146, 150 (6th Cir. 1995) (after burden shifts, nonmovant
must“produceevidence that results in a conflict of material fact to be resolved by g.juhy
considering the factual allegations and evidence presented in a motion for supmhgangnt,
the Court mustafford all reasonable inferences, and construe the eviderte ilight most
favorable to the nonmoving partylt.

[11. DISCUSSION
PNC moved for summary judgment on Plainsffhostile work environment claims under

42 U.S.C. 8000e and Ohio Revisedode 8112.02(A); and her retaliation claims under 42
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U.S.C. §200@ and Ohio Revise@ode §4112.02(1)° PNC alleges that Plaintiff cannot make

out a prima facie case for a hostile work environment claim because the alleged éairagssn

not sufficiently severe or persuasiaad that Plaintiffs allegations do not prale a basis for
employer liability. Plaintiff factually and legally rebu®NC s argumensg. Additionally, PNC
argues that Plaintif§ retaliation claims fail because she fails to make out a prima facie case and
because PNC had legitimate noretextual easons for its actions. The Court will address each
of PNCs arguments in turn.

A. Hostile Work Environment Sexual Har assment

As an initial matter, the Court notes that in Ohio, the elements and legal startards f
evaluatinghostile work environment sexuhbrassmentlaims are the same under both federal
and state law.Laderach v. UHaul of Nw. Ohig 207 F.3d 825, 828 (6th Cir. 2000). Therefore,
to the extent Plaintiff brings claims under both state and federalttenCourt will consider
Plaintiff's Title VII and Ohio Civil Rights Act hostile work environment claims together.

“A violation of Title VII is established if discrimination based on sex has created
hostile or abusive work environment:iawkins v. Anheuser—Busch, In617 F.3d 321, 332 (6th
Cir. 2008) (internal quotation marks omittedyor Plaintiff to establish a prima facie Title VII
claim of hostile work environment sexual harassment, she must demonsifateshe belonged
to a protected group, (2) she was subject to unwelconasdraent, (3) the harassment was
based onHersex], (4) the harassment was sufficiently severe or pervasive to alter thieocendi
of employment and creatn abusive working environmengnd (5) the employer is liable for
the harassmerit. Blackmon v. Eaton Corp587 F. Appx 925, 930 (6th Cir. 2014{quoting

Williams v. CSX Transp. CGdb43 F.3d 502, 511 (6th Ci2011)). The parties agree that for the

> PNC moved for summary judgment under both laws as Plaintiff did notfgpecier which she was bringing her
claims.
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purposes of this motion that Plaintiff has satisfied the first three elementspirtizefaciecase;
therefore, the Court will focus on the fourth and fifth elements.

1 Extent and Nature of the Har assment

PNC challenges the fourth element of the hostile work environment elahrether
Timbermans actions created an abusive working environment by altering the conditions of
employment. PNC argues the alleged harassment was not severe or pervasiveecausg
the incidents were sporadic, 4fand commentand Plaintiff did not subjectively view them as
hostile Plaintiff argues that the incidents, whiaken together, establish a prima facie case of
severe and pervasive harassment.

In order for harassment to be actionable, the workplace mustpdmneated with
‘discriminatory intimidation, ridicule or insultsufficiently severe or pervasive to alter the
conditions of employmerit. Hawking 517 F.3dat 333 (quotingMeritor Sav. Bank v. Vinspn
477 U.S. 57, 661986). “The determination of whether harassing conduct is sufficiently severe
or pervasive to estébh a hostile work envimment is not susceptible to a mathematically
precise test. Id. (internal quotations omitted). Actionable harassment must be more than words
with sexual content or connotationkl. Courts look to the totality of the circumataes which
include, but are not limited to the following factofdhe frequency of the discriminatory
conduct; its severity; whether it is physically threatening or humiliating, or a ofénsive
utterance; . .whether it unreasonably interferes widh employes work performancé;and
“[t] he effect on the employeepsychological welbeing . . . .” Harris v. Forklift Sys., In¢.510
U.S. 17, 23(1993) The Court“may consider evidence of other acts of harassment of which a
plaintiff becomes awarduring the period his or her employment, even if the other acts were

directed at others and occurred outside of the plampifesencé. Hawking 517 F.3cdat 335.
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Defendant essentially argues that individual instances in which Plaintiévéee
Timbeman was joking at the time of the incident or that certain incidentsnaichffect
Plaintiff's work performance should not be considered when discussing whether the allegedly
harassing conduct was severe or pervasilieis argument misses the mark because the Court
must consider thétotality of the circumstansg “rather than analyze each incident as an
independent everit. Harris, 510 U.S.at 23, Abeita v. Transam. Mailings, Incl59 F.3d 246,

252 (6th Cir. 1998) Notably, in the Sixth Circuit, courts have determined {trssxual
comments andharassing acts of ‘@ontinual’ nature are more likely to be deemed pervasive.
Hawkinsg 517 F.3d at 334 (quotingjeitg 159 F.3d at 252).

In this case, Plaintiff has presentd@ Court with numerous sexual commengsnarks
and at least one invitatiohimberman made directly to Plaintiff or in Plaintdfpresence over
the course of at least four months. These include Plaintiff being called a NilnBerman
telling Plaintiff that Timberman isa pervert, Timberman telling Plaintiff that Hayes was
obsessed with her and wanted pictures of her on two separate occasions, and Timberman
informing Plaintiff that Hayes wanted Plaintiff to come over to Timbersm&wome after work.
Additionally, Plaintiff points to two separate incidents where Timberman made comments about
the size of Plaintifls breasts in front of the other PNC employees. Subjectively, Plaintiff noted
that some of Timbermas comments were humiliating, that Plainfiéit like Timberman was
making comments every day that Plaintiff worked, and that she felt pressurespomdeo
Timbermans alleged sexual advanc@oc. 63, Pl.’s Dep. at 131, 138, 142).

However, other cases in the Sixth Circuit cast doubt on whether the facts asgordse
Plaintiff rise to the level of severe or pervasive. Blowman v. Shawnee St. Unithe Sixth

Circuit held there was no liability where Bowman was subject to four sepacadents over
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four years by his supervisor, Jahnke. 220 F.3d(886Cir. 2000). Bowmaris claim was based

on the following incidentsJhanke rubbed Bowmeanshoulder while Bowman was in Jahtke
office; Jahnke grabbed Bowman'’s buttocks and haid“she controlled [Bowmars] ass and she
would do whatever she wanted with”itJhanke told Bowman he should come over to test out
Jahnkes whirlpool with herand thatvhen Bowman was at Jahnkénouse with his girlfrientb
useJhanke’spool, hanke told Bowman that he should come over to enjoy the pool without his
girlfriend. 1d. at 459. The Sixth Circuit upheld the district cositlecision that the incidents
were“not severe or pervasiveld. at 464.

In Bowman the Sixth Circuitcontrasted Bowians case to the plainti§ case in
Williams v. General Motors Corpin which the paintiff was subjead to physical invasion by
her male supervisor ancepeated sexual comments which tBeth Circuit found “crude,
offensive, and humiliatingy. Williams 187 F.3d 553, 563 (6th Cir. 1999). Additionally, the
Sixth Circuit noted that one eworker said‘[h] ey, slut in the workplace and that another said
“I'm sick and tired of these fucking women” when a box was thrown at the plaildiff.

Ultimately, the Court finds that the facts in this case, viewed in the light most favorable
to the Plaintiff are most similar @eters v. RocKenn Co., InG.245 F. Appx 516, 524 (6th Cir.
2007). InDeters the supervisor never made physical contact with the plaintiff but did ask the
plaintiff to have an affair. Over three yearsthe supervisor bragged about his sexual prowess,
bragged about an affair he was having with another employaée, and described the sexual
acts he had in that affaild. at 518. The Court noted that the supervis®f seemingly constant
preoccupation with, and unwelcome communications about, his own sexual prowess, often while

alone with the only female employee in the workplace, are, judged by amnabées standard,
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degrading, abusge and inexcusable.ld. at 524. Therefore, the court held that a triable issue of
fact existed for the jury on the severe or pervasive elentént.

Although the period of alleged harassment in this case did not last as long as #t alleg
harassment ibeters there was a clear escalation during October 2012 that resulted in Plaintiff
reporting Timbermars behavior. Viewing the facts in the light most favorable to the Plaintiff,
the Court finds that a triable issue of fact exists as to the extent of t&sim@nt and as to
whether the harassment was severe or pervasive.

2. Employer Liability

In evaluating the fifth element of the prima facie case, the Supreme Courtltabdt
there is a vital difference if the alleged harassment was from a sweyvis ceworker. “If the
harassing employee is the victenceworker, the employer is liable only if it was negligent in
controlling working conditions. Vance v. Ball State Univ133 S. Ct. 2434, 2439 (2013). If the
harasser is a supervisor and the harassfreiiinates in a tangible employment action, the
employer is strictly liablé. Id. at 2442 (citingFaragher v. Boca RatqQrb24 U.S. 775807
(1998) Burlington Indus Inc. v. Ellerth 524 U.S. 742765 (1998)) However, an employer has
an affirmative defense if no tangible employment action is taken. PNC rmoeg fhe defense
by shawving that: “(1) the employer exercised reasonable care to prevent and correct any
harassing behavior and (2) that the plaintiff unreasonably failed to take advanftdige
preventive or corrective opportunities that the employer provid&hnce 133 S.Ct. at 2439
(2013) (citingFaragher, 524 U.Sat807;Ellerth, 524 U.Sat 765).

PNC disputes that Timberman was actually Plaistisupervisor because Timberman did
not have the authority to hire, fire, or promote Plaintiff or have the authority to detepay

changes in Plaintifé salary. PNC also argues that Timberman did not perform performance
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evaluations. Plaintiff argues that Timberman made suggestions for hiringjodsc that
Timberman controlled Plaintif§ hours and work duties, and tdamberman had a significant
amount of input on Plaintif6 performance evaluations. Additionally, Plaintiff directs the Court
to Ms. Timbermatrs job description which provided Timberman the authority(#) assign and
direct work; (B) institute or recomemd corrective action/discipline/discharge; (C) recommend
salary increases; (D) conduct annual performance evaluations; (E)mecohpromotions; (F)
interview and select staff. .(G) set or recommend new hire rates of pay/hours of work”
(Doc. 592, Teller Banking Supervisor | Responsibilities at Based on the evidence presented
that Timberman could conduct performance evaluations, select staff, assign eeorkyrend
promotions and raiseand institute discipline and dischardgke Court inds that Plaintiff has
presented sufficient evidence to show, at this stage, that Timberman suggraisor both in
name and in duties.

PNC lastargues it has an affirmative defense because the harassment did not r@sult in
tangible employment actichPNC argues that Plaintiff failed to take advantage of the corrective
opportunities provided by PNC and that PNC took the proper steps to prevent and promptly
correct the harassing behavior. Plaintiff does not argue that she took advantageokthee
opportunities PNC provides but argued that PN€sponse to her complaint was neither prompt
nor proper.

Even assuming that Defendant provided and executed a proper plan for circumgscribi
sexual harassment, Defendant has failed to prove the defense as a matter of @& becau

Defendant must also set forth evidence #atntiff “unreasonably failed to take advantage of

® A tangible employment action isa“significant change in employment status, such as hiring, firingngaib
promote, reassignment with significantly different responsibilittgsa decision causing a significant change in
benefits! Vance 133 S.Ct. at 2442 (quotirigllerth, 524 U.S. at 761
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the preventive or corrective opportunities that the employer pravid®énce 133 S. Ct. at
2439 (2013) (citind-aragher, 524 U.Sat807;Ellerth, 524 U.Sat765). tis generally accepted
that if the Plaintiff completely fails to pursue a remedy, there is no emgdlakéity. ldusuyi v.
State of TennDept of Childreris Servs.30 F. Appx 398, 403 (6th Cir. 2002n¢ emploer
liability where employee failed to notify the employer of the harassment andotlishention
harassment to a single -emrker despite knowledge of employ@rpolicies) A plaintiff’s
subjective opinion on the effectiveness of the emplsypolicy is not an excuse for delay or
non+eporting. Id. at 404. The Court notes that delay in reporting can be considered
unreasonable as a plaintgf delay allows harassing behavior that could be addressed and
remedied to continue. As the Supreme Court noté&dl@nth, “[t]o the extent limiting employer
liability could encourage employees to report harassing conduct béfbezames severe or
pervasive, it would also serve Title ¥8ldeterrent purpose.Ellerth, 524 U.S. 742, 764 (citing
McKennonv. Nashville Banner Pulg Co, 513 U.S. 352, 358 (1995)). Other courts have
observed thatthe FaragherEllerth defense encourages the prompt reporting of inappropriate
behavior . . . .* Perry v. AutoZonerd LC, 954 F. Supp. 2d 599, 612 (W.D. Ky. 3)1

However, no court has set out a brigjhe cutoff time for when a delay in reporting
becomes an unreasonable failure to utilize an emp®ysnrective opportunitiesThe Sixth
Circuit has held that a twyear delay in reporting harassing behavior is an unreasonable failure
to pursue a remedywhen the employee also rejected the emplsyattempts to remedy the

stressproducing conditions.Thornton v. Fed. Express Coyp30 F.3d 451, 456 (6th Cir. 2008)

"The Court notes that there is an inherent conflict between the purged tee defense-encouraging employers

to have strong antiarassment policies and procedure@sd the defense itself. The conflict is that the defense is
not avadlable to an employer when the employer receives a timely complaint ursdeolities and properly
addresses the issue. Thus, if an employer has an effective process, s@ugins harassing a subordinate, the
subordinate reports the harassment, and the employer swiftly addtessharassment, the system worked as
intended but there would still be liability.
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A sistercourt in this district has held that it was up to a jury to determine if a-tWeek delay
was unreasonable where the employee had attempted to resolve the issue pétsoasaking
and demanding that [the supervisor] stop his inappropriatéucti Perry, 954 F. Supp. 2dt

611, see alsdPerry v. AutoZone Stores, In&08 F. Appx 388, 389 (6th Cir. 201xaffirming

jury’s finding that affirmative defense did not apply).

Plaintiff does not argue against Defendardissertion that she n@asonaby failed to
report Timbermanbut her failure to argue this point does not mean the Courtomakould
automatically find that the affirmative defense applies. Defendant arqateRlaimtiff s delay in
reporting the harassment until it was over shows that she unreasonably failedadvakiage
of PNCs antitharassment policies. It is undisputed that the last sextialigd comment
Timberman made to Plaintiff occurred on Octobeth2@nd that Plaintiff did not formally
complain about Timbermas behavior until October #@ Additionally, Plaintiff noted that
upon receipt of the Pervert text on Octob#r, Plaintiff felt like Timberman was seeking out a
threesome or somether sexual encounter. When she ultimately complained of Timbeman
behavior to PNC, Plaintiff did not inform PNC of the three events which occurred pribeto t
events in theTimeline Notably, these events involved Plaintiff being called a MILF and
Timbermanaskng how Plaintiff about threesomé&. However, that a jury mafnd Plaintiff' s
delay in reporting Timbermas behavior unreasonable does not mean that the affirmative
defense absolutely applies. This is a close case where Plaintiff Isasteeno evidence that
she told any of her eaorkers or bosses about Timbearis conduct or that there was any valid
reason for her delay. Further, based on the evidence as presented at this stagepothespute
the sexual advances of Timberman ended when Plaintiff made a complaint to Black. H

Plaintiff reported Timberman after théPervert text, perhaps PNC could have ended Timbemgnan
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behavior before the behavior became severe or pervasiiditimately, even after PNC
terminated Timberman, Plaintiff did not take advantage of 'BN@er to relocate her to another
branchbecause Plaintiff alleges that she was not ready to return to work. (Doc. 63, Pl.’¢ Dep. a
300). In light of the facts presented, and viewed in the light most favorable to thafR e

Court finds that it will be a jurg decision whether Plaifftis delay in reporting constitutes an
unreasonable failure.

B. Retaliation Claim

Defendant next argues that summary judgment is appropriate on Plirgithliation
claim because Plaintiff cannot set forth a prima facie case or, in the alternadivelaihtiff
cannot demonstrate pretext. Specifically, Defendant argues that no adversenvastitaken
against Plaintiff. Plaintiff argues that Plaintiffschedule was changed to give her more difficult
duties and undesirable hours, that she was forced to work more days to get her hours than she
was before her complaint, and that she was denied an accommodation for injuries sustained i
car crash.

The prima facie case for a Title VII retaliation claim consists of four elements:

“(1) the plaintiff engged in activity protected under Title VII; (2) plaintsf

exercise of her protected rights was known to defendant; (3) an adverse

employment action was subsequently taken against the employee or the employe

was subjected to severe or pervasive retaljdbarassment by a supervisor; and

(4) there was a causal connection between the protected activity and the advers
employment action or harassmént.

Fuhr v. Hazel Park Sch. Dist710 F.3d 668, 674 (6th Cir. 2013) (citiGarner v. Cuyahoga
Cty. Juvenié Ct, 554 F.3d 624, 639 (6th Cir. 2009)pefendant specifically challenges element
three—that an adverse employment action was riakethat Plaintiff was subjected to severe or

pervasive retaliatory harassment by a supervisor.
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An adverse employmentci@ion is “a materially adverse change in the terms of her
employment. Kocsis v. MultiCare Mgmt., Inc.97 F.3d 876, 885 (6th Cir. 1996). Although a
reassignment without salary or work hour changes is not normally an adverse aotepnbe if
it “corstitutes a demotion evidenced kg less distinguished title, a material loss of benefits,
significantly diminished material responsibilities, or other indices that might beleura a
particular situatiory. White v. Burlington N. & Santa Fe R. C864F.3d 789, 797 (6th Cir.
2004), affd sub nom. 548 U.S. 53 (2006) (citikkgpcsis97 F.3d at 886)seealso Wade v.
Automation Pers. Serydnc., 612 F. Apjx 291, 300 (6th Cir. 2015) (shift change by one hour is
not materially adverse).

The Court agreewith Defendantthat the incidents charged by Plaintiff to be adverse
actions do not constitute adverse actions when each is considersith@le independent event
However, the standard set forth by the Sixth Circuit specifically allows thet @b@nsiderall
of the eventsogetherto determine whethétthe employee was subjected to severe or pervasive
retaliatory harassment by a supervisdfuhr, 710 F.3d at 67{citing Garner, 554 F.3cat 639).

There are a few minor incidents of whidPlaintiff complains which were not fully
discussed in the motionsSpecifically, theseéncludethe incident where a check went missing
from Plaintiff s area and that Timberman yelled at Plaintiff to tend tadthes-throughwhen
Plaintiff had just reced a large deposit(Doc. 573, Timeline at4-5). Both parties discuss
Plaintiff's complairt that Plaintiff was required to work on Black Friday in 2012 after she had
been promised the day off. Plaintiff admitted that she was never guaranteey tiieashal that
Timberman told Plaintiff that Plaintiff would be called in PNC needed Plaintiff to come
(Doc. 63, Pls Dep. at 206). Black and Timberman both testified that Plaintiff had to work

because the two new employees had already requested tb#.déyoc. 64, Black Dep. at 32;
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Doc. 62, Timberman Dep. at-338). However, Plaintiff points to & week’'sschedule which
shows that Westone of the new employeewas scheduled to work that day. (Doc-49
November Schedules at PAGEID# 619).

Plaintiff nextargues that Timberman changed Plairgifchedule to require Plaintiff to
work until 5:00 p.m. on Fridays following Plaintiéf complaint and that the change constitutes
an adverse action. In suppoRlaintiff directs the Court to Exhibit 4wo schedules which
Plaintiff argues show the changes to her schedule. However, the first schenuteRaintiff
scheduled on FridayNovember 3th from 7:45 a.m. to 2:45 p.m. (Doc. -89 November
Schedules at PAGEID# 619pimilarly, for the entirenonth of November, there is no Friday on
which Plaintiff was scheduled past 2:4%her than Black Friday. Id. at 620). Plaintiffs
timesheets from the period show that she worked until 2:45 on each Friday of the month of
November other than Novemberrd3 (Doc. 575, Ex. 3 to Black Aff. {Timesheet) at
PAGEID#s 46165). Additionally, there is no other day where Plainsiffimesheets show she
clocked out after 5:00 p.mSée id). Plaintiffs next alleged adverse action is tlhahberman
required Plaintiff to work the first day of the month in théve-through Plaintiff stated that
Timberman would usually assign the first of the month to a younger tellausethe first day
of the month was busy. (Doc.37 Timeline at 6).Defendant generally argues that working the
drive-throughwas part of Plaintifs job description and that she worked in the-through
frequently and whenever it was necessary. The schedule for November 1, 2012, notes that
originally, Plaintiff wasscheduled to work as a lobby teller but that Timberman crossed out the
marking for lobby teller, and changed the scheduléeRBU,” an abbreviation for thdrive-

through. (Doc. 59-4, November Schedules at PAGEID# 619).
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Plaintiff argues that after Timbman was fired, Blackadjusted my schedule forcing me
to work nearly every day to get in my hours by working as little as 2 or 3 hours a Deg.” 60,
Pl's Aff. at 116). However, Plaintiff does not explain how often this occurred and evidence
presenéd by the Defendant shows thhete is one week of Plaintiff time cards which shows
she had to workneextra day to make her hours for the week, the week of December 10, 2013.
(SeeDoc. 575, Timesheets Plaintiff expounded on her hour allotment tbat week in her
deposition, noting that Black approached Plaintiff on Tuesday, Decemtheahd told Plaintiff
that he needed to cut her hours for Wednesday, December 13. (Doc. $Depl. at 231).
When Plaintiff asked why, Black respondétthought wed be busier than this.(Id.). Black
explained that this was because an employee left PNC. (Doc. 64, Black Dep. atthdugial
Plaintiff makes an ofhand reference to this change causing increasedadmédcosts, there is
no citation to tle record which supports this assertioBedDoc. 59, PIl.’s Opp. at 16).

Last, Plaintiff argues that Black forced her to return to work before she haisgen
from her doctor and that he failed to accommodate her restrictions. But thesat®are not
probative of any retaliatory conduct. The text messages exchanged betaiagfi &hd Black
indisputably show that Plaintiff asked when she could return to work, told Black she kuag tal
aboutthe day before her official return to wagrland that Black told her that the bank would
“keep it as light as possible(Doc 573, Ex. 10 to Pls Dep. at PAGEID# 412). Furthéhe
only time Black requiredPlaintiff to work outside of her requested restrictions was on January
12th, eightdays after she haalreadyreturned to workwithout any medical restrictiongDoc.
57-3, Timeline at8). Plaintiff also emphasizes a day when Black asked Plaintiff to come in after
a doctors appointment because another employee had called tdf). (However, Black

approved Plaintiffs time off that day for the doctsrappointment and thtext message Plaintiff
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responded to that day did not demand or require that she come to work. Bo&%710 to
Pl’s Dep. at PAGEID# 412)Once she got to work, Plaintiff provided Black with a medical
restriction and another PNC employee helped Btawork for the remainder of thday. Qoc.
57-3, Timeline at 8Doc. 63, Pl.’s Dep. at 290, 293).

After the review of the incidents which occurred after Plaiistifomplaint, the Court
finds that even when viewing the allegations in the light magorBble to the Plaintiff, the
incidents do not amount to severe retaliatory harassment. The Court finds thtoaléem this
case similar tothose inAkers v. Alveyin which a plaintiff alleged retaliatory harassment
following a sexual harassment complaint that consisted of her sup€maesasing to speak to
her, instructing other employees not to associate with her, withholding herndaiitaroffice
memoranda, and criticizing the way she handled her £a838 F.3d 491, 494 (6th Cir. 2003).
The Court found that the behavior fellHhetween some of the more outrageous cases in the
circuit, but somewhere beyoridimple teasing or “offhnand comments. Id. at 499. However,
because the harassing behavior only occurred over-avégk period, waselatively mild, and
the employer had sent out a directive prohibiting retaliation, the Court found no employer
liability. Id. In this case, while the employer did not send out a directive prohibiting retaliation,
PNC did notify Plaintiff that she should repofany retaliation whatsoeverto Black
immediately. (Doc. 63, Pl.’'s Dep. at 177).

This case is also similar tBroska v. Hendersgnin which the plaintiff alleged
harassment following a report of discrimination. 70 F. 'App62, 264(6th Cir. 203). The
alleged retaliation involved his supervisors reviewing his work more intenselyiticdllgrthan
they were of otherdut notably, did not involve any harassment outside of work, physical

intimidation, or verbal abuseld. at 270. The plaintff admitted that supervision by his bosses
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was part ohis job and thus the court found that the allegations were not suffycrergtile and
abusive as to constitute an abusive working environmieint.(quotingHarris, 510 U.S. at 21).
In yet anothesimilar case, this Court found that alleged harassment wiasenere or pervasive
when an employee had requests for formal training denied, was moved to apastment, was
verbally warned for poor customer service, and the employee was played ororanpece
improvement plant.Gentry v. Wells FargoNo. G1-0429, 2006 WL 2319987, at ¥ (S.D.
Ohio Aug. 8, 2006).The Court finds that the retaliation in this case was minor compared to
other cases which found retaliatory harassment, that PNC toltifPlen report any retaliatory
behavior immediately, and that much of the complamkedonduct involved Black and
Timberman requiring Plaintiff to perform tasks or work times that were within hedytbs.
Accordingly, summary judgment as to Plairisffetaliation claim i$SSRANTED.
V. CONCLUSION
Based on the foregoing, DefendanMotion for Summary Judgment GRANTED in
part andDENIED in part. The Clerk shalREM OVE Document 54rom the Courts pending
motions list. Previously, the parties wepento mediate this caseln light of this decision,
settlement discussions are encouragedthadparties shall contact Magistrate Judgsmp to
arrange for participation in an upcoming Settlement Week or schedule iatigle®ettlement
Conference outde of a designated Settlement Week.
IT1SSO ORDERED.
/sl George C. Smith

GEORGE C. SMITH, JUDGE
UNITED STATESDISTRICT COURT
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