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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
KELLEE KENDELL,
Plaintiff,
V. Civil Action 2:20-cv-985

Magistrate Judge Jolson
CLEMENT BURR SHANKLIN, et al.,

Defendants.

OPINION AND ORDER

This matter, in which the paridnave consented to the juittbn of the Magistrate Judge
pursuant to 28 U.S.C. § 636(c3e€Docs. 38, 39), is befe the Court on the following: Defendant
Pinnacle Global Investments LLC’s (“Pinnacle”) faduto obtain counsel in violation of this
Court’s express orders; Plairfitsf Motions for Attorney Fees (Docs. 14, 16, 17, 18); Defendants’
Motions to Dismiss for Failure tBtate a Claim (Docs. 19, 24, 25); Defendants’ Motion to Dismiss
for Lack of Jurisdiction (Doc. 34); anddtiff's Motion to Compel (Doc. 46).

The Motions are resolved as follows: The ClerRDERED to enter default against
Defendant Pinnacle Global Investments LLC, dpidintiff shall fle a Motion for Default
Judgment against it within twenty-one (21) days of the date of this Opinion and Order.
Defendants’ Motion to Dismiss fordck of Jurisdiction (Doc. 34) iIBENIED. Defendants’
Motion to Dismiss for Failure t8tate a Claim (Doc. 19) GRANTED in part and DENIED in
part. Specifically, Defendant Clement Shankli¥4otion to Dismiss Plaintiff's breach of
contract, fraud in the inducemeptpmissory estoppel, andjust enrichment claims BENIED.

Plaintiff may proceed with thesclaims against Defendant Clemt Shanklin. But Defendants’
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Motion to Dismiss Plaintiff's clans for assault, invasion of pagy, emotional distress, and civil
conspiracy iISRANTED, and these claims aBdSMISSED. As these are the only claims against
Defendants George Shanklin and Dolly Days, theyld@MISSED from this action, leaving
Clement Shanklin the only Defendant in this mat@onsequently, Defendants George Shanklin’s
and Dolly Days’ Motions to Dismiss for Hare to State a Clen (Docs. 24, 25) arBENIED as
moot. Plaintiffs Motions for Attorey Fees (Docs. 14, 16, 17, 18) &&NIED without
prejudice to refiling. Finally, because the Court has disseid Defendants George Shanklin and
Dolly Days from this case, it need not considaimlff’'s Motion to CompeUdiscovery from them.
(See generallpoc. 46). As for Plaintiff's request tmmpel discovery fnrm Defendant Pinnacle,
(see id), the Court will consider it upon review of Plaintiff's Motion for Default Judgment against
Pinnacle. Defendant Clement Shankli®@RDERED to respond to Plaintiff’'s Motion to Compel
(Doc. 46) within fourteen (14) days tife date of this Opinion and Order.
l. BACKGROUND

This case involves a relationpttiurned sour. Plaintiff Kellee Kendell first met Defendant
Clement Shanklin in 1989 in Columbus, Ohi¢Doc. 1, 1 6). Decades passed, and the two
reconnected over Facebook in February 201id.). ( At that time, Plaintiff lived in Atlanta,
Georgia, and the two would travel back andHdetween Columbusnd Atlanta to visit one
another. Id., 1 7). Plaintiff alleges #t, during these visits, Clement Shanklin “display[ed] a false
sense of his resources” and “camed Plaintiff” to cohabitate—ith the promise that he “would
carry his share of the load.” This “empty” promise, says Plaintiff, was the first of mahy. (
Yet, Plaintiff says she still ieved Clement Shatik’s promises in Mvember 2017, and he

moved to Atlanta to live with heRlaintiff claims that this arrgement was premised on a specific
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promise: Clement Shanklin “walireimburse [her] for his share Ibfing expenses and pay her
car note[.]” (d., 1 8). Plaintiff now clans this was all a scam.

Plaintiff further alleges that Clement Shanldischeme was not his alone. Instead, says
Plaintiff, it was a family affair. With his Blings, George Shankliand Dolly Days, Clement
Shanklin ran an investment company, Pinnacld., {1 5, 9). To further his “confidence trick,”
Plaintiff avers that Clement Shanklin “involve[dlier in Pinnacle’s business in an effort to
“reassure[]” her he was flugimough to pay her backld(). To perpetuate the scheme, Clement
Shanklin “would show Plaintiff email[s] [ahdtext messages with transaction codes from
numerous banks,” as well as “conversationswas having with numerous brokers regarding
transactions.” I¢l.).

Based upon repeated assurances of repaymairttifPlsays she “continued to divert funds
she would have otherwise usedoty [] her credit casl car note and mortga to pay [Clement]
Shanklin’s living expenses[.]”Id., ¥ 10). And that was not the end of it according to Plaintiff.
“Observing [her] significant stresad mental anxiety,” Clement &hklin “kept his confidence
trick alive” by telling her he hdha sizeable UPS retirement agot and promising he would use
these funds to repay herd.). Plaintiff alleges Clement Shdiks empty promises did her real
harm because she ultimately had tib Iser house “to avoid foreclosure.Id().

When Plaintiff eventually realized Clements®kklin’s alleged scheme, she kicked him out
of her house, and he reted to Columbus.Id., § 11). Still, he “continwkto reassure [her] that
he would satisfy his debt,” which included ‘ilng expenses, a new house, and a new céal.). (
According to Plaintiff, Clement Shalik estimated his debt to be $400,000.)

Despite his alleged promises to repay, Piffireceived nothing. So, in February 2020,

she sued him, along with his siblings, Geo8&jenklin and Dolly Days, and their investment
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company, Pinnacle. SeeDoc. 1). Plaintiff seeks compensatory and punitive damages for
Defendants’ alleged: (1) breach of contract;f(aud in the inducement; (3) assault; (4) invasion
of privacy; (5) emotional distress (6) civil cqiscy; (7) promissonestoppel; and (8) unjust
enrichment. $ee generallpoc. 1). Defendants have filed multiple dispositive motiorsee(
Docs. 19, 24, 25, 34). Defendant Pinnacle attemptgihtthese Motions, but as explained below,
has failed to secure counsel in this case, andmoagppear in this Court as a result. The Court
addresses that issue first.

I. DEFENDANT PINNACLE'S FAIL URE TO OBTAIN COUNSEL

Defendants in this case are proceeding withbetassistance of counsel. But the Court
has cautioned Pinnacle that, as an LLC, it mastie counsel in ordéo avoid being found in
default. The Court first issued a Show Ga@sder on April 22, 2020, exghing the well-settled
rule that a corporation may aggr in federal courbnly through licensed counsel. (Doc. 20).
Defendant George Shanklin, purfemly on behalf of Pinnacleesponded to the Court’'s Show
Cause Order, stating that Pinnacle is insolvent aaichin should be able &ppear in Court on its
behalf. (Doc. 27). The Courtiterated that the law does not alithis and again ordered Pinnacle
to secure counsel within thirtyjays—warning that failure to dsm would result irdefault being
entered against it. (Doc. 28).

On June 17, 2020, the Court held a preliminastrmal conference with the parties, and
Defendant George Shanklin represented thahdile would not be ratang counsel due to
insufficient funds. Once more, the Undersigneoted the consequenoé that decision and
afforded Pinnacle a final chance to securensel. (Doc. 40). Talate, Pinnacle remains
unrepresented. As a result, ddfanust be entered. The Cobds considered lighter sanctions,

but Pinnacle has made clear titats not going to r&ain counsel. “[A]less drastic remedy,”
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therefore, would do no gooBarrette Outdoor Living, Inc. v. Mich. Resin Reps., LNG, 11-
13335, 2013 WL 1799858, at *8 (E.Mich. Apr. 5, 2013)report and recommendation adopted
sub nom. Barrette Outdoor Liwg v. Mich. Resin Reps., LL.8o. 11-13335, 2013 WL 1800356
(E.D. Mich. Apr. 29, 2013) (recommemdj that LLC defendant be fournal default for failing to
secure counselyee alsaVilliams v. Dearborn Motors 1, LLQNo. 17-12724, 2020 WL 1242821,
at *3 (E.D. Mich. Mar. 16, 2020) (“[W]here a qumration has repeatedly failed to appear by
counsel or where the corporatdatelant has been under an ordethef court taappoint counsel
for an extended period of time, a default judgnmeay be entered againspiirsuant to Rule 55.”).
The Clerk is thu©RDERED to enter default as to Defenddinhnacle Global Investments LLC.

But this is not the end of the road for Pineacl'A defendant’s detdt does not in itself
warrant the court in enteg a defauljudgment.” Williams 2020 WL 1242821, at *3. Rather,
“[tlhere must be a sufficient basistime pleadings for theedgment entered.1d. (quotation marks
and citation omitted). écordingly, Plaintiff iSORDERED to file a Motion for Default Judgment
within twenty-one (21) days of the date of thipinion and Order. Iijltimately, the Court finds
that “the facts [of the Complaint] do not suffiotly state a claim [again®innacle], it will not
enter default judgment against” iid. (citation omitted).

II. MOTION TO DISMISS FOR LACK OF JURISDICTION (Doc. 34)

The Court turns now to Defendants’ dispigitmotions, and firshddresses Defendants’
jurisdictional challenge.SeeDoc. 34). Defendants contend thiais Court cannaddjudicate this
case because the amount in controversy doesxceed the jurisdictional threshold of $75,000.
(See generally i They maintain thahe disputed amount is muddss, “closer to [the] $30—

35,000 range.” I¢. at 3).
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A. Standard

For this Court to have subject matter jurisdintin a diversity case, there must be complete
diversity of citizenship, and the amount mntroversy must exceed $75,000, exclusive of interest
and costs. 28 U.S.C. § 1332. “§oant a motion to dismiss for lack jurisdiction, ‘[i]jt must
appear to a legal certainty thtite claim is really for less @m the jurisdictional amount.”
Middleton v. Santander Consumer U®b. 2:15-CV-3054, 2016 WL 1556060, at *2 (S.D. Ohio
Apr. 18, 2016) (quotingharvat v. GVN Mich., Inc561 F.3d 623, 628 (6th Cir. 2009)). “Only
in the unusual case where it is certain thataanpff cannot possibly recover the jurisdictional
amount will a court disregard tipdaintiff's prayer for relief.” Cook v. PayneNo. CIV.A. 4.05CV-
176, 2006 WL 626403, at *2 (W.D. Ky. Mar. 8, 2006) llecting cases). “Thus, if a plaintiff
brings an action in federal cdauand a defendant seeks dismissa the amounin controversy
grounds, the case will not be dissgsl unless it appears that thaipliff's asserton of the amount
in controversy was made in bad faithd. (citingWood v. Stark Tri-County Bldg. Trades Council
473 F.2d 272, 273 (6th Cir. 1973)).

B. Discussion

Defendants make two general armgnts in their Motion. Firsthey attack the merits of
Plaintiffs Complaint, asséing they are not liabléor the conduct alleged.Sée generallypoc.
34). But “it is immaterial thafPlaintifff may ultimately failto recover relief which exceeds
$75,000 in value.”Bellsouth Telecomm=2016 WL 4030975, at *8 (citin§t. Paul Mercury303
U.S. at 288-299 (“The inability of plaintiff toecover an amount adequate to give the court
jurisdiction does not showis bad faith or oust the jurisdien.”)). Nor can the Court accept
Defendants’ generalized ahaithat the amount in comtversy is closr to $30,000.See Bellsouth

Telecomms.2016 WL 4030975 (citingQT Gathering, LLC v. WebB014 WL 1577055, at *3
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(E.D. Ky. 2014) (“Generalized clais that the asserted amountciontroversy is unverified or
unproven are not enough to show to a legalacdst that the value ofelief is below the
jurisdictional amount.”)).

Defendants also accuse Plaihtf acting in bad faith. (Daoc34 at 3—4). They note that
Plaintiff's demands dunig settlement negotiations have chang&ke(id). But that is not a part
of the record, and isot indicative of bad fditanyhow. Rather, “[b]ad i is established only if
it appears to a legal certainty that the cla@rfor less than the jurisdictional amountVright v.
Linebarger Googan Blair & Sampson, LLF82 F. Supp. 2d 593, 601 (W.D. Tenn. 2011)
(quotation marks and citations died). And Defendants have ngtiown this to be the case.
Specifically, they have not shown to a legal @ietly that Plaintiff's allegation that Defendant
Clement Shanklin promised to pay her $400,00€tmpensate for “an &amobile, house, [and]
half of nineteen months of living expenses,” (D86 at 4), is untrue or was made in bad faith.
(See alsdoc. 36 at 8, 3 (attesting that Clement Shamkpeatedly promised to repay her this
amount and “provided [her] with edtronic pictures off] numeroususes and cars the prices of
which made the $400,000 realistic”)).

In sum, Defendants have not shown to a legethinty that the amounf controversy falls
below the jurisdictional amount.[l]f discovery later revals that the true Vae of [Plaintiff’s]
claims ‘never satisfied the jurisdictional regument,’ the Court mustby motion or on its own
initiative—dismiss the caseHall v. Allen No. CIV. 14-116-ART, 2014 WL 6882264, at *2 (E.D.
Ky. Dec. 4, 2014) (quotindones v. Knox Expl. Corp2 F.3d 181, 183 (6th Cir. 1993)). At this
stage, however, Plaintiffs Complaint surgss Defendants’ jurisdictional challenge, and

Defendants’ Motion (Doc. 34) BENIED.
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IV.  DEFENDANTS’ MOTION TO DISMISS FOR FAILURE TO STATE A CLAIM
(Doc. 19)

Defendants also move to dismiss Plaintiff's Complaint for failure to state a claim for relief.
(Doc. 19). While much of their Mmn attacks the merits of Plairftff claims, they also assert, as
a general matter, that Plaintiffalegations fail to state a plsible claim for réef under Rule
12(b)(6) of the Federal Rudef Civil Procedure see id at 4-5). Given Defedants’ pro se status,
the Court construes Defendants’ Motion as challenging the sufficariiaintiff's allegations.

And Defendants have a pointMuch of Plaintiff's Canplaint lacks enough factual
allegations to support her claims. This is tdespite having incorporated by reference factual
allegations appearing earlier in the Complaintother words, the Court has been lenient regarding
the well-established law counsgititigants to avoid the pleadinpractice of incorporating by
reference. SeeAdvanced Coatings Int'l, Inc. v. Fla. CirTech, Inblo. 5:11CV2107, 2012 WL
3067375, at *4 (N.D. Ohio July 27, 2012). (“[T]h@@t has time and agacounseled litigants
that such incorporation by referents insufficient. If specific fastsupport a particular cause of
action, those facts must Is¢ated within that cause of action.”) Even so, the Court’'s generosity
saves only portions d?laintiff’'s claims.

A. Rule 12(b)(6) Standard

To withstand a motion to dismiss under Ruleb)@), a complaint mustktate a claim to
relief that is plausible on its face.Ashcroft v. Igbal 556 U.S. 662, 663—64, 678 (2008l
Atlantic Corp. v. Twomb|y550 U.S. 544, 570 (2007). In revieygithe complaint, a court must
construe it in favor of the plaintiff and accafitwell-pleaded factualllegations as trueTwombly
550 U.S. at 57. “A claim has facplausibility when the plaintifpleads factual coant that allows
the court to draw the reasonabléirence that the defenudlas liable for themisconduct alleged.”

Igbal, 556 U.S. at 678 (citinwombly 550 U.S. at 556).
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On the other hand, a complaint that consi$tdabels and conclusions” or “a formulaic
recitation of the elements of a cauof action” is insufficientTwombly 550 U.S. at 555%ee also
Brown v. Matauszalkd15 F. App’x 608, 613 (6th Cir. 2011) (doig that Plaintif must set forth
specific, well-pleaded facts, not just conclusory allegations). Said differently, while “detailed
factual allegations” are not required under Rul§(8§& “short and plaint statement” rule, the law
“demands more than an unadorned, the defendant-unlawfully-harmed-me accusaltialh 356
U.S. at 677-78 (quotation marks and citations omitted).

As for which state’s substantive law governaififf's eight statdaw claims, the Court
applies Ohio’s choice of law principle$ele-Save Merch. Co. vo@sumer Distrib. Co., Ltd814
F.2d 1120, 1122 (6th Cir. 1987). Under Ohio lavan“actual conflict between Ohio law and the
law of another jurisdiction must exist fochoice-of-law analysito be undertaken.”Mitchell v.
Michael Weinig, InG.No. 2:17-CV-905, 2018 WL 4051826, 4 (S.D. Ohio Aug. 24, 2018),
reconsideration deniedNo. 2:17-CV-905, 2019 WL 699351 (S.D. Ohio Feb. 20, 2019) (quoting
Glidden Co. v. Lumbermens Mut. Cas. (61 N.E.2d 109, 115 (Ohio 2006)). Here, while
Georgia law potentially could appto Plaintiff's claims, the Cotineed not conduct a choice of
law analysis because resolution of Defendalstion would be the same under either Ohio or
Georgia law. SeeHirschvogel Inc. v. Allison Transmission, Indlo. 2:17-CV-458, 2019 WL
2075934, at *5 (S.D. Ohio May 10, 2019) (holding ttreg Court would “reaclthe same result
applying [the] respective lawsfltndiana and Ohio]”) (quotation mies and citatioromitted). In
such a situation, “a choice of law determination is unnecessary because there is no conflict, and
the laws of the forum state applyld. (quotation marks ancitation omitted).

Moreover, it is worth noting Ht the parties appear to agrihat Ohio law applies.Sge

Doc. 19 at 7-8 (discussing Ohio case lasee generallypoc. 22 (same)). “When parties agree
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about the choice of law to be ajgul, [ ] the [C]ourt need not adeks choice of law questions.”
Kirsch v. DeanNo. 3:16:CV-00299-CRS, 2016 WL 4536444, at *2 (W.D. Ky. Aug. 30, 2016)
(collecting cases)xee alsdWVilton Corp. v. Ashland Castings Corl88 F.3d 670, 673 n.2 (6th
Cir. 1999) (“We need not inquire into choice-oWléssues; the parties did not dispute that Ohio
law applied.”);Nat’l Mulch & Seed, Inc. v. Rexius Forest By-Prod. INp. 2:02-CV-1288, 2007
WL 894833, at *4 (S.D. Ohio MaR2, 2007) (applying Ohio law drdeclining to “engage in a
choice of law analysis at this point” where the igarippeared to agreetfOhio law governed).
The Court, therefore, applies Ohigbstantive law to Plaintiff's claims.

B. Breach of Contract (Count 1)

In her first claim, Plaintiff brings a breaaf contact claim against Clement Shanklin.
(Doc. 1, 1 17). A breach of contteclaim under Ohio law has four elements: (1) the existence of
a contract; (2) performance by the plaintiff; (Bgach by the defendant; and (4) damage to the
plaintiff. Bonds v. Univ. of Cincinnati Med. CtiNo. 1:15-CV-641, 2017 WL 3671239, at *5
(S.D. Ohio Aug. 24, 2017) (citations omitted).

Plaintiff alleges enough fagias to each. To start, whiledibes not appear that Plaintiff
and Clement Shanklin entered into a written contthat,fact is not fatal to Plaintiff's claim. “A
contract includes every descriptiof agreement or obligation, whet verbal or written, whereby
one party becomes bound to another . .petidorm or omit to do a certain actld. (quotation
marks and citation omitted). “The elements of ledveontract include an offer, acceptance, mutual
assent, and consideration, andghgies must have a meeting of tininds on the essential contract
terms.” Id. (citing Kostelnik v. Helper770 N.E.2d 58, 61 (Ohio 2002)).

As alleged, Plaintiff and Clement Shanklindha mutual agreement. Clement Shanklin

would live with Plaintiff and s& would cover his expenses, and he “would reimburse her for

10



Case: 2:20-cv-00985-KAJ Doc #: 47 Filed: 09/04/20 Page: 11 of 27 PAGEID #: 322

expenses she incurred on his behalf suchvaggliexpenses, damage her credit, loss of her
house, and damage to her ca(Doc. 1, 1 17). As for consid#ion—and contrary to Clement
Shanklin’s suggestion otherwissegDoc. 19 at 6)—Ohio law recognizes that, while love and
affection do not constitute consideration, aalste of contract claim may arise from “mutual
obligations and benefits (i.e., bgtlrties had a right to residethe property and, equally shared
costs necessary to maintain the house . . . )Mjlliams v. Ormsby966 N.E.2d 255, 264 (Ohio
2012). And that is what Pratiff says happened here.

As to the remaining elements, Plaintiff av¢hat she held up her end of the bargain by
allowing Clement Shanklin to live with her andmgying his living expenses. (Doc. 1,  18). But,
Plaintiff says, Clement Shanklin breached tlagireement. “To provelareach of contract under
Ohio law, a plaintiff must establish the existenta contract, performance by the plaintiff, breach
by the defendant, and damagethe plaintiff.” Bonds 2017 WL 3671239, at *5. “A party
breaches a contract if it ‘fails to perform accordimghe terms of the contract or acts in a manner
that is contrary tats provisions.” Id. (quotingSavedoff v. Access Grp., In624 F.3d 754, 762
(6th Cir. 2008)). According to Plaintiff, Cleant Shanklin repeatedly promised he would repay
her “when funds he expectedrexeive in the near term canmo his possession, custody, and/or
under his control,” (Doc. 1, 1 17), but, ultitely, “refused to reimburse [her],it(, T 19). Finally,
Plaintiff alleges his bred caused her “damages in the amount of the promised reimbursement.”
(Id., T 21).

In sum, Plaintiff has pledn®ugh as her allegations are mtran merely “plausible” and
“raise a right to reliebeyond the speculative level. Twombly 550 U.S. at 555. Defendant
Clement Shanklin’s Motion to Dismiss Plaintiff’sdacch of contract claim @Zint 1) is, therefore,

DENIED.

11
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C. Fraud in the Inducement (Count 2)

In Count 2, Plaintiff alleges that Clement Shanklin fraudulently iaduwer to allow him
to live with her and cover his expenses. “Asdic claim of fraudulenhducement asserts that a
misrepresentation of facts outside the [agreementtter wrongful conduanduced a party to
enter into the [agreement]MRI Software, LLC v. Pac. Capital Mgmt., Inblo. 1:15 CV 1268,
2016 WL 1436067, at *3 (N.D. Ohio Apr. 12, 2016) (edteons in original) (quotation marks and
citation omitted). That is wdt Plaintiff claimsClement Shanklin did—Ilured her under false
pretenses to allow him to live with thand pay for his living expensesSegegenerallyDoc. 1,

19 22-27).

Under Ohio law, a fraud in the inducemeraii has six elements:)(4 representation, or
where there is a duty to disclose, concealmentatf {&8) which is materialo the transaction at
hand; (3) made falsely, with knovdge of its falsity, or with suchtter disregard and recklessness
as to whether it is true or false that knowledgay be inferred; (4) with the intent to mislead
another into relying on it; (5) justifiablreliance; and (6) a resulting injuriRI Software 2016
WL 1436067, at *3 (citations omittedRelevant here, a plaintiff may properly plead both a breach
of contract claim and a fraud in the inducemenictdecause the duty not to breach a contract is
separate and independent from the duty notetteide a party entering into an agreement or
contract.” Burrows v. Fuyao Glass Am. Indo. 3:17-CV-00186-TMR, 2017 WL 6262189, at
*4 (S.D. Ohio Dec. 8, 2017) (quotati marks and citaihs omitted).

Plaintiff has pled enough to tsgfy each element. To beygishe alleges that Clement
Shanklin intentionally misrepresented his financial resources “to lure [her] into a false sense of
comfort.” (Doc. 1, 7). At thistage, the Court may infer tHas misrepresentation was material

to the formation of the contract as it is reasonébl@ssume that Plaintiff would not have agreed

12
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to cover Clement Shanklin’s half of te&penses if she knew he was insolve®geTarrier Steel

Co. v. Wesex CorpNo. 2:18-CV-528, 2019 WL 2579166, at *2 (S.D. Ohio June 24, 2019)
(citation omitted) (“The Sixth Circtiallows inferential allegations kkthis one to be sufficient in
pleadings, because it is based in fact and notlesory.”). Discovery mareveal otherwise, but
Plaintiff's allegations are enough for now.

Next, Plaintiff alleges that Clement Shanktiacked up his misrepresentation with false
proof in the form of “text messages witlamsaction codes from numerous banks and numerous
conversations he was having with numerous bralegarding transactions.” (Doc. 1, § 9). Based
upon these purportedly false assees) Plaintiff “rel[ied] on [him]. . . that funds he expected
would arrive soon, [and] [she] camtied to divert funds she would have otherwise used to pay on
her credit cards, car note and mortgage to p&y liking expenses thdte continued to promise
to repay.” (d., 1 10). Lastly, as for asaelting injury, Plaintiff allege she was forced to sell her
home “to avoid foreclosure,” suffatéworsening finances,” andénrred “damages in the amount
of expenses and/or losse®shcurred for and on behalf fElement] Shanklin.” I@., 11 10, 27).

Based on the foregoing, Plaintiff has allegedisigt facts to suppoe plausible fraud in
the inducement claim against Clement Shankfal, lsis motion to dismiss the claim (Count 2) is
DENIED.

D. Assault (Count 3)

Plaintiff's next handful of clans are thin and devoid of concrete factual allegations. Her
claim for civil assault against Bendants Clement and Georgea8hklin is a good example. The
claim is based on her allegation that Clementing&la “threatened [her] with a warning that for
$20,000 she could be killed.” (Dot, 1 29). Apparently, as past the alleged threat, Clement

Shanklin “disclos[ed]” that his brother, Geger Shanklin, “performed paid legal work for

13
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individuals with whom he was fmerly imprisoned andiho at [George] Shanklin’s request could
harm people who refused pay him money[.]” Id., 1 29 n.2). George 8hklin allegedly made
a similar threat, telling Plaintiff “this will end badly."1d;, § 30).

Two critical deficienciesloom Plaintiff’'s claim. To begin, there argparse factual details
surrounding the alleged threatsrfravhich the Court could reasdg infer Defendants Clement
or George Shanklin assaulted her. The tort ofudisgaOhio is “the wilful threat or attempt to
harm or touch another offensively, which threatttempt reasonably places the other in fear of
such contact.”Schuler v. Vill. of NewcomerstoywNo. 5:16-CV-1466, 2017 WL 1199170, at *14
(N.D. Ohio Mar. 31, 2017). Imptantly, vague threats of fututearm, like those alleged by
Plaintiff, are not enoughSchuler 2017 WL 1199170, at *14. RatheraPitiff must set forth facts
suggesting she knew “with substantial certairttyéit Defendants’ verbal threats “would bring
about harmful or offensive conductltd. Even drawing all reasona&binferences in Plaintiff's
favor, the Court cannot glean a certgiof harm from the ComplainSee, e.gWilcher v. Warren
Cty., Tenn.No. 4:15-CV-17, 2016 WL 10590201, at *6.[E Tenn. Dec. 28, 2016) (applying a
definition of civil assault similar to Ohio’s andreduding that the threat, “if you ever send a piece
of mail to my property again in my house I'll yphyour ass” was “lité more than a future
contingency that fails to sugsfean immediacy of harm”).

Moreover, her allegations are missing a crucial set of facts. On top of “a willful threat or
attempt to harm or touch another offensively,” there must have been a “definitive act by one who
ha[d] the apparent abilityp do the harm or to commit the offensive touchinGé&rber v. Veltrj
203 F. Supp. 3d 846, 851 (N.D. Ohio 2018j'd, 702 F. App’x 423 (6th Cir. 2017). Was there a
definitive act here? Plaintiff does not say. This omission, too, dooms her claim for civil assault.

See, e.gHayward v. Cleveland Clinic Found’59 F.3d 601, 621-22 (6th Cir. 2014) (“Although
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Plaintiffs were threatened byetofficers, who had the apparexttility to do harm or commit an
offensive touching, Plaintiffs haveot alleged facts to demonstraite occurrence of a definitive
act accompanying the threatsKjgin v. United StatedNo. 3:15-CV-134, 2015 WL 6736114, at
*7 (S.D. Ohio Nov. 4, 2015) (quotation markmitted) (dismissing clan for assault where
plaintiff failed to “dlege any definitive act by anyone whadhtae apparent ability to do the harm
or to commit the offensive touching”). Accandly, Plaintiff's assault claim (Count 3) is
DISMISSED.

E. Invasion of Privacy (Count 4)

Plaintiff's claim for invasiorof privacy against Defendants Clement and George Shanklin
also has fatal flaws. It appsahat Plaintiff is alleging thdiy contacting her via phone, email,
and text message regarding Clement Shanklin'my@®to repay Plaintiff, the Shanklin brothers
invaded her privacy in violation of Ohio lawDoc. 1, 1 35). But apart from alleging she and her
attorney, at some unspecifieldte, requested they stop comitag her, her claim has no other

support. Defendants’ conduct dieged is a far cry from the reigite “‘wrongful intrusion into
one’s private activities in such a manner asotibrage or cause mental suffering, shame or
humiliation of ordinarysensibilities.” Luis v. Zang833 F.3d 619, 642 (6th Cir. 2016) (quoting
Welling v. Weinfeld866 N.E.2d 1051, 1053 (Ohio 2007)).

Nor does Plaintiff explain how she had “a ‘reasable expectation gfrivacy’ in the area
or subject matter in which thalleged intrusion occur[red].”Luis, 833 F.3d at 642 (quoting
Retuerto v. Berea Moving Storage & Logisti88 N.E.3d 392, 406 (Ohio Ct. App. 2015)). This
is especially true because it @aps that she and Clement Shankdintinely discused his alleged

promise to pay her backCompare Luis833 F.3d at 642 (quotatianarks omitted) (finding

plaintiff's allegation that defedants installed a spying softeea“to intercept and record
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[plaintiff’'s] conversations and actions to whicleyhwould not otherwise barivy” stated a claim

for invasion of privacy under Ohio lawjith Moran v. Lewis 114 N.E.3d 1254, 1258-59 (Ohio

Ct. App. 2018) (holding that defendant’s installation of a tracking device on plaintiff's vehicles
failed to demonstrate “an intries physical or otherwise, intanother’s solitude or private
affairs”).

Because Plaintiff has failed to state a plbale claim for invasion of privacy under Ohio
law, the claim (Count 4) iIBISMISSED.

F. Emotional Distress (Count 5)

Plaintiff's emotional distress claim fares no better. In conclusory fashion, she asserts that
“[Clement] Shanklin’s and/ofGeorge] Shanklin’s threaterg and/or fraudulent conduct was
outrageous conduct intentionally or recklessly dgimg Plaintiff,” and that “[tlhe criminality of
this conduct demonstrates this civilized socetyistaste and intolanae.” (Doc. 1, 11 39-40).
These allegations are the sort of “formulaicitegmn of the elements of a cause of action” the
Supreme Court rejected fiwombly 550 U.S. at 555.

Ohio law has a particular distasfor such conclusory allei@ns of emotional distress.

“To say that Ohio courts narroytlefine extreme and outragearsnduct would be something of

an understatement.”"Kovac v. Superior Dairy, Inc930 F. Supp. 2d 857, 870 (N.D. Ohio 2013)
(quotation marks and citatis omitted). Even incorporatiry reference her cursory claims of
“deteriorating finances” (Doc. K] 10) or “significant stress amdental anxiety” caused by the

same, id.), Plaintiff's allegations faito describe conduct “so ougaous in character, and so
extreme in degree, as to go beyond all possible bounds of decency, as to be regarded as atrocious,
and utterly intolerable igivilized community,” Kovag 930 F. Supp. 2d at 870 (quotibgng v.

Ford Motor Co, 193 F. App’'x 497, 503 (6th Cir. 2006))They do not come closeSee, e.g.
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Swartz v. DiCarlp No. 1:12CV3112, 2014 WL 4955801, st (N.D. Ohio Sept. 29, 2014)
(alterations in original) (intewal quotation marks and citation dtad) (“Where is the claim of
sleepless nights, inability to woror a period of time, or thatlose or familial or personal
relationships have suffered seriostsain due to the additionatress from the situation, or the
change in habitual makeup? In Defendant’s Cautdiem none of these are present. Even though
Defendant outlines in varying detailhy he has suffered severe emotional distress, he fails to
outlinehow he has suffered.”).

In short, “[Plaintiff] has nosupported [her] legal conclusioritv factual allegations that
might plausibly give rise to inding that [Defendaist] conduct was outrageous and extreme.”
Kovag 930 F. Supp. 2d at 870-7ee alsdSwartz 2014 WL 4955801, at *4 (“[Defendant] has
not sufficiently pled that he Basuffered a severe emotional injubefendant has only stated that
he suffered ‘severe erional distress’ and nothing else. Taesre no specifics as to how he
suffered.”). As such, Rintiff's emotional distres claim (Count 5) iBISMISSED.

G. Civil Conspiracy (Count 6)

Perhaps Plaintiff's most insufficiently pledagh is that for civil onspiracy. She states,
again in conclusory fashion, tH@efendants, or at least two tifem, acted in concert by implicit
or explicit agreement, to frauhtly deprive Plaintiff of heproperty.” (Doc. 1, 43). Again,
this sort of “unadorned, the defendant-unlawfliarmed-me accusation&nnot survive a motion
to dismiss.Igbal, 556 U.S. at 677—-78. Like her claim for @mnal distress, her allegations fall
far below Ohio’s pleading standard for civil consgy. “It is well settledhat conspiracy claims
must be pled with some degree of specificejnd vague or conclusory allegations that are
unsupported by material facts will not éfficient to state a claim.Coley v. Lucas County, Ohio

No. 3:09 CV 8, 2014 WL 273235, at *1M.D. Ohio Jan. 23, 20143ff'd, 799 F.3d 530 (6th Cir.
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2015) (quotation marks and citatioosnitted). Said plainly, “[tlheequirements governing civil
conspiracy pleadings ahelatively strict.” Id. (quotingFieger v. Cox524 F.3d 770, 776 (6th
Cir. 2008)).

To satisfy that heightened stiard, a plaintiff musset forth facts showg a “‘a malicious
combination of two or more persons to injareother person or properip,a way not competent
for one alone, resulting in actual damage<Cbley, 2014 WL 273235, at *11 (quotingilliams
v. Aetna Fin. Cq.700 N.E.2d 859, 868 (Ohio 1998)). Impaitg, while a conspiracy “does not
require a showing of an expeesgreement between defenddntsere must be “a common
understanding or design, even if tatb commit an unlawful act.””Coley, 2014 WL 273235, at
*11 (quotation marks and citation omitted). Tdnés nothing in the Complaint from which the
Court could infer the existence afcivil conspiracy. Plaintiffnakes only passing references to
George Shanklin and Dolly Days and does exjilain how they weré@volved with Clement
Shanklin’s alleged misconduct. Yae allegations that they “kwethat [Clement Shanklin] did
not have the requisite resourcde’reimburse Plaintiff, (Doc. 1 8), or that George Clement
“invited [her] to go toSpain to wire transfer funds . . .furtherance of a BRhacle transaction,”
(id., 1 44 n.4), do not give rise to an inference ob@spiracy to commit fraud. Nor does Plaintiff
describe “a common understanding or design, @vecit, to commit an unlawful act.’Coley,
2014 WL 273235, at *11-12 (dismissing civil comgply claim where plaintiff made no

allegations as to [w]hen, where, why, or how” “tbenspiracy occurred or how it resulted in
damages”).
At bottom, like many of her other claims aiitiff relies on “mere legal conclusions, not

material facts necessary to suppmrtlaim of civil conspiracy.”Advanced Coating2012 WL

3067375, at *4 (“Perhaps the only arguable paragragtctntains specifiallegations [regarding
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alleged civil conspiracy] . . . lalges that Johnson shared confitldrand proprietary information
with FCT. However, again, the complaint’s paragraphs containing this claim fail to allege what
this information was or when it was shared. Thug]lg well short of the glading requirements.”).
For these reasons, Plaintiff's gigonspiracy clan (Count 6) iDISMISSED.

H. Promissory Estoppel (Count 7)

Plaintiff corrects course with her final twoaaihs. In Count 7, she alleges that Clement
Shanklin is liable under the equitable doctringpaimissory estoppel, vidh enforces a party’s

right to rely on certain promisesUnder that doctrine, “‘a promise which the promisor should
reasonably expect to induce actamforbearance on the part oetpromisee or a third person and
which does induce such action or forbearanchkingling if injustice can be avoided only by
enforcement of the promise.Ttth Sols., LLC v. Windstream Commc’b&C, No. 2:16-CV-219,
2017 WL 367146, at *2 (S.D. Ohio Jan. 25, 2017) (quolitags v. Dispatch Printing C9.483
N.E.2d 150, 154 (Ohio 1985)).

That is precisely what Plaintiff allegdsmppened here. And her Complaint provides
allegations satisfying each ofetiour elements o promissory estoppelaim: (1) a clear and
unambiguous promise; (2) upon which it would beseable and foreseeable for the party to rely;
(3) actual reliance on the promise; and (4) the party was injured as a result of the reifthnce.
Sols, 2017 WL 367146, at *2 (citingvVeiper v. W.A. Hill & Assocs661 N.E.2d 796, 803 (Ohio
Ct. App. 1995)). As for a clear and unambiguousrpse, Plaintiff allegethat Clement Shanklin
“promised to pay [her] funds she expended arld&ses she incurred for andbn his behalf such
as living expenses, loss of regide, service of automobile notigmage to credit, and damage to

automobile.” (Doc. 1, 1 47). @&n the facts alleged, this “is thge [of promise] that [Clement

Shanklin] would expect to inde reliance,” and Plaintiff reliesn more than just “vague or
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ambiguous references.Sutter O’Connell Co. v. Whirlpool CorpNo. 1:18CV2800, 2019 WL
2469202, at *4 (N.D. Ohio June 13, 2019) (quotatimarks and citation oméd). Further, the
Court may properly infer that shestifiably relied orthis promise based upon Clement Shanklin’s
disclosure of “business transactions, infoliorat and documents,” purportedly backing up his
steady stream of inconand ability to pay. I¢., T 48). Finally, Plaintifsays she actually relied
on his promise as she covered his expensesthgtexpectation that he would make good on his
promise. $ee id, T 49-50).

Taking these allegations at face value, Pldihtifs pled a plausible claim for promissory
estoppel against Clement Séin. His Motion to disnss that clain{Count 7) iSDENIED as a
result.

l.  Unjust Enrichment (Count 8)

Plaintiff has also done enough to move healficlaim, unjust enrichment, beyond the
pleadings. She alleges that Clement Shanklsuwvgustly enriched by their alleged deal. Unlike
some of Plaintiff's other state law claims, “[t|hesea low pleading stand&for unjust enrichment
claims, as [a] claim of yast enrichment does not . . . failssmnt essentially dudulent conduct by
the defendant. Instead, the plditnust plead merely that itvould be inequitable for the
defendant to retain the benefittbat retention of the benefititout payment therefore would be
unjust.” Tarrier Steel Cq.2019 WL 2579166, at *2 (quotation makksd citations omitted).

Plaintiff's allegationameet that threshold. She allegbat Clement Shanklin lived with
her for free; she covered his exges; he promised keould pay her back;ral he represented he
had the financial means to do s&@eé generallypoc. 1;see also id  52). Given his allegedly
empty promises and misrepresentations, the tQoay infer that it would be inequitable for

Clement Shanklin to retain that benefit without paymefee Tarrier Steel C02019 WL
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2579166, at *2 (citation omitted) (“The Sixth Circuliioavs inferential allegations like this one to
be sufficient in pleadings, because it is basethat and not conclusory.”). Finally, Plaintiff
alleges she has yet to recover this money froem@ht Shanklin. (Doc. 1, 1 11). Plaintiff has
thus set forth a plausible claim for unjust enmemt against Clement Shanklin. His Motion to
Dismiss that claim (Cat 9) is, thereforeDENIED.

J. Plaintiff's Request to Amend (Doc. 22 at 5-6)

Perhaps recognizing the bare-bdmature of her allegationBlaintiff makes a contingent
request—if the Court dismisses any part of hem@laint under Rule 12(b)(6), it should “grant]]
[her] leave to amend the Complaint to address[angh] deficiency.” ([@c. 22 at 6). District
courts in the Sixth Circuit are reluctant to granch requests. Specifically, “broad, open-ended,
contingent requests,” like Piuiff's, “are disfavored.” Bey v. WalkerHealthCarelT, LLQONo.
2:16-CV-01167-GCS, 2017 WL 10992207, at *2 (S@hio July 25, 2017). Accordingly, this
Court routinely denies requedtisat “baldly ask[] for leave tamend in order to ‘cure any

deficiencies identified by the Court.”Id. That is because “[p]laintiffs [are] not entitled to an
advisory opinion from the Court inflming them of the deficiencied the complaint and then an
opportunity to cure those deficienciesWalkerHealthCarelT2017 WL 10992207, at *2 (quoting
Begala v. PNC Bank, Ohio, N,/&14 F.3d 776, 784 (6th Cir. 2000)).

Yet that is what Plaintiff asks of the Cauf[B]oth the Court and Defendants,” however,
“have the right to know the allegations in this casé/alkerHealthCarelT2017 WL 10992207,
at *2. Consequently, Plaintiffeequest for leave to amendD&NIED without prejudice. See,
e.g, Begalg 214 F.3d at 784 (“Had plaintiffs filed a mati to amend the complaint prior to th[e]

Court’s consideration of the motion to dissiand accompanied that motion with a memorandum

identifying the proposed amendmeritee Court would have considered the motions to dismiss in
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light of the proposed amendments to the complainAbsent suchmotion, however, Defendant
was entitled to a review of the complaint asdifgursuant to Rule 12(b)x8). If Plaintiff wants
to amend her Complaint, she must file a proper motion satisfying the Federal Rules of Civil
Procedure See, e.gGilliam v. Crowe No. 16-147, 2016 WL 3434026, at *3 (S.D. Ohio June 22,
2016) (denying request to amend where movaledado provide a propesl amended complaint
or otherwise describe the new gliions that he would include s proposed amendment”).

K. Conclusion

For the reasons explained above, Defendants’ Motion to Dismiss (Doc.GRANTED
in part and DENIED in part. Specifically, Clement Shanklin’s Motion to Dismiss Plaintiff’s
breach of contract, fraud in the inducement, promissory estoppel, and unjust enrichment claims
(Counts 1, 2, 7, and 8) BENIED. Plaintiff may proceed with those claims against Defendant
Clement Shanklin. Defendants’ Motion to DissiPlaintiff's claims for assault, invasion of
privacy, emotional distress, awt/il conspiracy (Counts 3—6) BGRANTED, and those claims
areDISMISSED. As those are the onlyatins against Defendants @ge Shanklin and Dolly
Days, they are eaddISMISSED from this action, leaang Clement Shanklin the only Defendant
in this case. Further, Plaintiff's conditionedquest for leave to and (Doc. 22 at 5-6) is
DENIED without prejudice.

V. REMAINING MOTIONS (Docs. 14, 16, 17, 18, 24, 25, 46)

The Court turns now to themaining pending Motions in thimatter, Defendants’ Motions
to Dismiss, Plaintiff's Motions for Attorey Fees, and Plainti$ Motion to Compel.

A. Defendants George Shanklin’s and Dolly Bys’ Motions to Dismiss (Docs. 24, 25)

Defendants George Shanklin and Dolly Dagsaddition to filing their collective Motion

to Dismiss discussed above, filed separate Motiori3ismiss for Failure to State a ClainSeg
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Docs. 24, 25). Because Defendants George $ihaakd Dolly Days have been dismissed from
this case,qee supré&ec. K), their Motions to Dismiss abENIED as moot

B. Plaintiff's Motions for Attorney Fees (Docs. 14, 16, 17, 18)

Plaintiff seeks costs and attorney fees fidafendants for failing tevaive service under
Rule 4(d) of the Federal Rules of Civil Procedu®edDocs. 14, 16, 17, 18). Because Defendants
failed to waive, she represents she paid roughly $18 for a process sertrextdred lawyer billed
6.25 hours in preparing and drafii the necessary motionsSee generally ijl. Accordingly,
Plaintiff seeks an award of $18.75 irst®and $546.88 in attorney’s feeSeé¢ id).

Rule 4(d) of the Federal Rules of Civil Prdaee provides that andividual, corporation,
or association that is subjectgervice “has a duty to avoid uetessary expenses of serving the
summons.”SeeFed. R. Civ. P. 4(d). To that end, “[t]pb&intiff may notify such a defendant that
an action has been commenced and requesthihalefendant waive sece of a summons.’ld.
“The Rule is particularly specific in what isgred for a waiver to bproperly effected.”"Horn-
Brichetto v. SmithNo. 3:17-CV-163, 2019 WL 921454,*@5 (E.D. Tenn. Feb. 25, 201@ppeal
dismissed No. 19-5275, 2019 WL 2601566 (6th Cir. May 15, 2019). The waiver notice and
request must: (1) be in writinghd addressed to the individual dedant, or an officer, managing,
or general agent authorized to receive ser(ename the court where the complaint is filed;
(3) be accompanied by a copy of the complaind, tapies of the waiver form appended to Rule
4, and a prepaid means for retugnine form; (4) inform the defielant of the consequences of
waiving and not waiving service; (5) state the dat request is sent;)(give the defendant a
reasonable time of at least thirty days afterrégpiest was sent to return the waiver; and (7) be

sent by first-class mail or other rellabmeans. Fed. R. Civ. P. 4(d).
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Under Rule 4(d)(2), the defendant is liablettoe costs and expenses of follow-up service
when the attempt to secure a waiver of formal service has been refused, as well as the reasonable
expenses of any motion required to collie costs of the follow-up servic&eeFed. R. Civ. P.
4(d)(2). But before a plaintiff is entitled toduan award, she must first “make a sufficient
showing that [she] satisfactorily complied with Rule 4(d)(IWicCoy v. CarlsonNo. 3:17-CV-
432, 2019 WL 2240246, at *1 (S.D. Ohio May 24, 2018port and recommendation adopted
No. 3:17-CV-432, 2019 WL 2617576 (S.D. Ohiong 26, 2019) (quotation marks omitted)
(collecting cases).

Here, Plaintiff represents that she sent “eatcthe four Defendants a Notice of Lawsuit
and Request to Waive Summons, two copie®/afver of Service of Summons, the Complaint,
and a self-addressed, postage aidelope” on February 24, 20206eeDoc. 14 at 2; Doc. 16 at
2; Doc. 17 at 2; Doc. 18 at 2). But Plaintfies not say whether these documents named the Court
where the complaint was filed or informed Defertdaf the consequence failing to waive. See
Fed. R. Civ. P. 4(d). So “the Court is unablael&termine whether the Rule was fully complied
with based on the representations in Plaintiff’'s Motiokbdrn-Brichettq 2019 WL 291454, at
*25 (noting in relevant part thataintiff failed to show that #notice and request named the court
where the complaint was filed). “As such, thmu@ cannot determine, baken Plaintiff's current
[M]otion, whether [she] is entitletb the expenses [and fees] [] incurred in serving Defendants.”
Id. (denying plaintiff's motion wthout prejudice and requiringha future motion to “include(]
certifications that all of the requiremeraf Rule 4(d)(1) were properly adhered toSge also
McCoy, 2019 WL 2240246, at *2 (recommending dismmgsplaintiff’s motion where plaintiff
“[could] not demonstrate compliance with treguirements for requesting a waiver of service

under Rule 4(d) (citing Powers v. CollinsNo. 2:09-CV-00501, 2010 WL 3526518, at *1 (S.D.

24



Case: 2:20-cv-00985-KAJ Doc #: 47 Filed: 09/04/20 Page: 25 of 27 PAGEID #: 336

Ohio Sept. 8, 2010) (denying request for costs whkiatiff failed to follow the requirements of
Rule 4(d));Carter v. WilkinsonNo. 2:05-CV-0380, 2007 WL 2874722, at *2 (S.D. Ohio Sept. 27,
2007),report and recommendation adoptddo. 2:05-CV-0380, 2008 WL 5142998 (S.D. Ohio
Dec. 5, 2008) (same)).

Moreover, Plaintiff appears to rely on tteef that Defendant Clement Shanklin signed and
returned the certified mail receipt accompanyiiggand George Shanklimigaiver documents as
evidence that Defendants George Shanklin anddeie received the waiveotice and forms.
(SeeDoc. 16 at 4; Doc. 18 at 4). For support, Rliattaches copies of these receipts. (Doc. 14-
1; Doc. 16-2). She also asserts that “Defenddement refused to accept the Waiver Request
addressed to Defendant Days” but that, bec#&ileenent Shanklin “accegfd] certified mail
transmission of the Waiver Reate sent to Defendant Days, eslis “presumed yo [sic] have
received the Waiver Request.” (Doc. 17 at 4-Baintiff attaches no evahce, for example, in
the form of a sworn affidavit from her laey, supporting these representations, nor does she
support them with adequateferences to relevantgal authority inthe context of Rule 4(d)(1).
And it is Plaintiff's burden to do soSee McCoy2019 WL 2240246, at *2 (citinglores v. Sch.
Bd. of DeSoto Par116 F. App’x 504, 508 (5th Cir. 2004)dting that the movant carries “the
burden to show entitlement toste and fees” because “[o]therwisedefendant wuld be forced
to prove a negative g., that he did not ceive proper forms”))¢f. Schaller v. Nat'l All. Ins. Co.
496 F. Supp. 2d 887, 889 (S.D. Ohio 2007) (“The yndied evidence before the Court indicates
that National failed to comply Wi the Plaintiffs’ request for wagr of service[.]”). At bottom,
Plaintiff must provide evidence that Defendam@eorge Shanklin, Dolly Days, and Pinnacle
received the waiver documents, or at miam an explanation supported by binding legal

authority that Clement Shanklin’s signature is sufficient.
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Finally, even if Plaintiff complied with theequirements of Rule dJ, her counsel has not
produced evidence, for example, in the formacdworn affidavit, from which the Court could
conclude he is entitled t8646.88 in attorney’s fee<f. Pennington v. Regions Mortg., Inklo.
1:04-CV-718, 2005 WL 8161974, at *1 (S.D. Ohio Feb. 7, 20f@Hort and recommendation
adopted No. 1:04-CV-718, 2005 WL 8161972 (S.D. Olxieb. 25, 2005) (considering affidavit
of plaintiff's counsel toconclude that plaintiffSreasonably incurred &6 in costs and attorney
fees”).

In sum, Plaintiff has failed to show that sheiditled to an award of costs and fees. Her
Motions (Docs. 14, 16, 1718) are, therefordJENIED without prejudice to refiling .

C. Motion to Compel (Doc. 46)

Finally, Plaintiff has filed @Motion to Compel discovery &dm Defendants. (Doc. 46).
Plaintiff served discovery regsis upon Defendants in early Jub@20 and asserts that those
requests have gone unanswerefee( generallfpoc. 46). Because Defendants George Shanklin
and Dolly Days have been dismissed as Defenddug€;ourt need not cader Plaintiff’'s Motion
to Compel discovery from them Further, the Court will comder Plaintiff's Motion as to
Defendant Pinnacle upon review Bfaintiff's Motion for Defalt Judgment against Defendant
Pinnacle. Defendant Clement Shankli®@RDERED to respond to Plaintiff’'s Motion to Compel
within fourteen (14) days of ttaate of this Opinion and Order.

VI. CONCLUSION

For the foregoing reasons, the ClerkORDERED to enter default against Defendant
Pinnacle Global Investments LLC, and Plaintiff Isffile a Motion for Default Judgment against
it within twenty-one (21) days of the date this Opinion and Order.Defendants’ Motion to

Dismiss for Lack of Jusdiction (Doc. 34) iDENIED. Defendants’ Motion to Dismiss for Failure
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to State a Claim (Doc. 19) BRANTED in part and DENIED in part . Specifically, Counts 3—
6 are DISMISSED, and Counts 1, 2, 7, and 8 maceed. Because tlomly claims against
Defendants George Shanklin and Dolly Days have BB8MISSED, the Clerk iDIRECTED
to terminate them from this actiorGiven this, Defendants Geor@hanklin’s and Dolly Days’
Motions to Dismiss for Failure tState a Claim (Docs. 24, 25) &&NIED as moot Plaintiff's
Motions for Attorney FeefDocs. 1416, 17, 18) ar®ENIED without prejudice to refiling . As
for Plaintiff's request to compel discovery fnoDefendant Pinnacle, (2. 46), the Court will
consider it upon review of &ntiffs Motion for Default didgment against Pinnacle, and
Defendant Clement Shanklin@RDERED to respond to Plaintiff's Motion to Compel (Doc. 46)
within fourteen (14) days of ttaate of this Opinion and Order.

IT IS SO ORDERED.
Date: September 4, 2020 /sl Kimberly A. Jolson

KIMBERLY A. JOLSON
UNITEDSTATESMAGISTRATE JUDGE
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