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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON
Yolanda Frederick,

Plaintiff,

V. Case No. 3:11-cv-288
Judge Thomas M. Rose

Wal-Mart Inc., et al.,

Defendants

ENTRY AND ORDER GRANTING DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT, DOC. 37, AND
TERMINATING CASE.

Pending before the Court Befendants’ Motion for Summary Judgment. Doc. 37.
Plaintiff Yolanda Frederick claintser employment with Defendawtal-Mart Inc. was wrongfully
terminated due to discrimination against because of her gender. She further claims that she was
not re-hired in retaliation for king reported the discrimination agditer. She also claims that
Defendants breached its employment policies.

l. Background

In March 2001 Defendant Wal-Mart Inc. hire@laintiff Yolanda Frederick. (Frederick
Dep. at 45). She trained at Wal-Mart’'s Beaverksdere. (Frederick Dept 45). After training,
she began as an Assistant Store Manager inNdat's Trotwood store iduly, 2001 (Frederick

Dep. at 46). Plaintiff progesed up the ranks of Wal-Maftom Assistant Manager, to

Dockets.Justia.com


http://dockets.justia.com/docket/ohio/ohsdce/3:2011cv00288/148540/
http://docs.justia.com/cases/federal/district-courts/ohio/ohsdce/3:2011cv00288/148540/50/
http://dockets.justia.com/

Co-Manager and eventually Store Manager, battkeaBeavercreek store. (Frederick Dep. at 47 —
65).

From December 2007, when she becamestbee Manager at Beavercreek, until around
September 2008, Plaintiff's employntevas uneventful from her perspective. (Frederick Dep. at
179). She testified that “everytiy was fine” during that period and that she had “no” problems
with the team responsible for that market ofddelant Matt O’Halloranyal-Mart’'s manager of
the market containing the Wal-meaBeavercreek store, prior tate September 2008. (Frederick
Dep. at 180). In late September or earlydber 2008, however, Wal-Mart implemented a new
Inventory Management Systemthe Beavercreek Wal-Mart andchet stores. (Frederick Dep. at
129). The Beavercreek Wal-Martgggled with the transition tmventory Management System.
The store had trouble managing its inventory, anslwesglecting requiredudits, falling behind in
the backroom, and bypassing athaventory Management Systeprocedures and protocol.
(Frederick Dep. at 134-35, 1%4rederick Dep. Ex. 11).

These issues persisted through the fall @imter of 2008 and 2009, and by March 2009,
things still had not improved. (O’Halloran Dep.7dt73). Furthermore, the Market Team did not
believe Frederick was responding well to “oppaities” and criticism.(O’Halloran Dep. at
71-73). Market Manager O’Hallan explained that Fredericlcould not take constructive
criticism” and “would get very angry, and would lash out at her manager and hourlies” when she
received feedback on the store’s Inventory Mpgmaent System problems. (O’Halloran Dep. at
72-73).

Frederick attributed her store’s strugglesth the Inventory Management System
transition to internal sabotage from Beavercr@skociates who did not like her; and computer

interference from nearby Wright Patterson Rarce Base. (Frederick Dep. at 135-137).
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As early as 2009, Plaintiff suspected tilaeé hourly associates at the Beavercreek
Wal-Mart, and some salaried assistant managen intentionally “nobinning stuff properly”
and “deleting” picks in an effort to undermirinventory Management System and avoid work.
(Frederick Dep. at 137-38). While Frederick digsutow well the Markéieam investigated her
suspicions, it is undisputed that she gaventhno evidence to corroborate her allegations.
(O’Halloran Dep. at 92). As the Store Manggerederick was responsible for managing the
associates. (O’Halloran Dep. at 89). Part ofidzesic job duties as a Séokanager was to ensure
that her associatestad with integrity. [d.; Frederick Dep. Ex. 1).

In addition to claims of internal sabotage, Plaintiff believed that her Store’s proximity to
Wright Patterson Air Force basesudted in the regular failure ber Store’s Telzons, the handheld
scanners that associates use to track andiseantory. (Frederick Dep. at 125, 136). Plaintiff
raised the issue with the Market Team, the claim was investigated, and no link between the Air
Force base and electronic issues were discoveutthe Beavercreek Store received new Telzons
anyway. (O’Halloran Dep. 46, 158).

As Plaintiff raised allegations of assoeiatabotage to her Market Team, Plaintiff was
telling these same associates that “sheebeti the [Inventory Management System] system
wasn’t going to work.” (O’Hallean Dep. at 56; Frederick Dep. H24). Accordingly, in early
March 2009, the Market Team received Open Door complaints concerning Plaintiff from other
salaried managers who worked at BeavercreekD@p. at 64). These complaints alleged that
Plaintiff was not supporting thewrentory Management System arédating confusion and morale
problems within the store. (Frattegk Dep. at 211). After speaig with those that worked under

Plaintiff, O’Halloran issued Rintiff a Verbal Coaching for podsusiness judgment. (Frederick



Dep. Ex. 8; Frederick Dep. at 181 he Coaching provides that Plaintiff “failed to embrace
[Inventory Management System] and own thecpss” and, consequentlhis “has created a
breakdown with her management team and rednoady morale.” (Frederick Dep. Ex. 8). The
Coaching also states that Plaintiff “will needdommunicate problems with Market leadership
and avoid venting downward.” (Frederick Dep. Ex. 8n conjunction with this Verbal Coaching,
O’Halloran offered Plaintiff additional assistce with the Inventory Management System
transition in the spring and summer of 2009.

In May 2009, Inventory Management ss§m Regional Learning Champion Anthony
Harvey completed an Inventory Management &ysConsultation Report at Beavercreek, which
included an explanation of tHaventory Management Systemfidéeencies he observed and a
“Recommended Plan of Action.” (&derick Dep. at 142; O’HallonaDep. at 147; Frederick Dep.
Ex. 11). Then, in late June 2009, the Markeam directed two other Store Managers in the
Market — Ramy Awad and Archie Phillips — to mentor Plaintiff on Inventory Management System
implementation. (Frederick Dep. at 142; FrédemDep. Ex. 12). At the Regional level and
Divisional level, Steve Soderfielthd Nick Bertram also came tcetBtore to train Associates and
assist with Inventory Management Systproblems. (Frederick Dep. at 141-143).

Beavercreek’s Inventory Managementst&yn execution did not improve through the
summer of 2009. On a visit to Beavercrexk September 10, 2009, Market Asset Protection

Manager Rick Sicotte noted more thandazen Inventory Management System-related

! Wal-Mart calls its disciplinary program its “Coaching forprovement Policy.” (Frederick Dep. Ex. 4; Frederick
Dep. at 99). The Coaching Policy outlines a progrestis@plinary plan which provides that, in most cases,
Associates will receive three Coachit@leps” before being terminated -Varbal Coaching, Written Coaching, and
Decision-Making Day Coachingld). Each Coaching is active for one yemnd the next Coaalg Step after the
Decision-Making Day results in the associate’s terminatidr). ( Associates who are terminated after receiving four
Coaching Steps in the rolling period are generally termdhagr “Misconduct with Coachings” because they have
exceeded the allotted Coachings intthiing period. (P Dep. Ex. 4).
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“opportunities.” (Frederick Dep. Ex. 15).Consequently, on Septéer 11, 2009, Plaintiff
received a Written Coaching for poor job peni@nce and poor business judgment. (Frederick
Dep. Ex. 16). The Coaching explains that “Ywla struggles with understanding the complete
processes required for proper execution of [iMegy Management System]” and notes that
Plaintiff had displayed poor business judgmentdharing information with and behaving poorly
in front of hourly associates(Frederick Dep. Ex. 16).

Along with the Written Coaching, Plaintifeceived a Performance Improvement Plan.
(Frederick Dep. Ex. 17). The Performance lay@ment Plan identified four main areas of
performance and behavioral concerns and a lishpfovement metrics for Plaintiff to accomplish
by specific deadlines — deadlineatlvere selected with Plaiffts input. (Frederick Dep. Ex. 17,
Frederick Dep. at 352). Wal-Mart also asked Pifhifishe had any interest in stepping down to
an Assistant Manager positiqirederick Dep. at 160-61, 299;3lloran Dep. at 77, 121). It was
a relatively standard practicetime Market to offer struggling &e Managers who had done well
as Assistant Managers an opportunity to retutheg old position before they received too many
performance-based Coachings. (Olbian Dep. at 77, 121). HowenePlaintiff refused to step
down. (Frederick Dep. at 160; O’Halloran Dep. at 77.)

By the first Performance ImprovemenaRldeadline was September 25, 2009, Plaintiff
had not met the goals. (Frederick Dep. Ex. 19hus, on Friday, September 25, 2009, Plaintiff
received a Decision-Making Day Coaching. (Frederick Dep. Ex. 19). This Coaching notes that
something called the Store’s Imtery Management System Swat Team plan was not executed,
that bin and sales floor accuracy were not adeqaad that Plaintiff's attitude had not improved.

(Frederick Dep. Ex. 19). According to thed@hing for Improvement policy, Plaintiff was to



miss a day of work in order to prepare astion plan after receiving a Decision-Making Day
Coaching. (Frederick Dep. Ex. 4).

On Monday, September 28, Plaintiff reported back to work, and informeastioeiates
working at the time that she had receivedexiBion-Making Day Coaching. (Frederick Dep. at
350-59). Plaintiff then told these associatestti@back room needed to be rebinned and that she
“was going to call legal” becaushe “felt like she was being consgal against” by associates in
the store. (Frederick Dep. at 359).

Plaintiff was scheduled to meet wiMonica Reynolds, the Maét Human Resources
Manager, and O’Halloran, the MatkManager, at 9:00 a.m. on September 28 to discuss her action
plan. (Frederick Dep. at 365). However, before their scheduled meeting, Reynolds called
Plaintiff and told her not to come in until 3:00 p.m. (Frederick Dep. at 366). The meeting was
delayed because of an investigation into housBoaiate Joseph Taylor’s earlier complaint to the
Regional Office that Plaintiff lidhasked him what he told tlegional Office during an Open
Door complaint about her. (O’'Halloran Decl. 1142%6).Later that morning, Reynolds and
O’Halloran spoke to Beavercreek hourly Associatseph Taylor, in response to information they
had received about Taylor's Open Door Comlgi@’Halloran Dep. at 15; see also O’Halloran
Dec. 114-6, attached as Exhibit 1). Durithg interview with Taydr on September 28, he
explained to O’Halloran and Reyuisl that Plaintiff had askedrhiwhat he told the Regional

Office during an Open Door complaint, and stateat he felt “uncomfoeble” and pressured to

2 Wal-Mart has an “Open Door Communications Policy” toamage associates to briogmplaints to management.
This program assures associates that they are free theu®©pen Door Policy without fear of retaliation or
management interference. (P. Dep. Ex. 5). Confidentatitynon-retaliation are the cemstones of the Open Door
process.



answer because he “was already in hot wé&be my attendance.” (Frederick Dep. at 394;
O’Halloran Dep. at 77-78; O’Halloran Dec. 114-6).

When Plaintiff returned to the Marketf@e around 3:00 p.m., she was brought in to talk
with O’Halloran and Reynolds, asked several gfioes, and then as#teto write a written
statement about what was discussed. (O’'Hall@ep. at 77-80). After reviewing the statement
and speaking to Plaintiff, O’Halloran concludedttiPlaintiff had violatedhe Open Door Policy
by asking Taylor about his Open Door complant thereby violating the confidentiality of the
process. (O’Halloran Dep. at B0; O’Halloran Decl. 16). Simcshe had already been given a
Decision Day, the next step inetlisciplinary process was terration. (Frederick Dep. EX. 4).
Thus, O’Halloran informed Plaiiff that she was being termireat, and Wal-Marprocessed her
termination for Misconduct with Gachings. (Frederick Dep. Ex. 22).

Plaintiff admits that on September 22, 2009, sby@oached Taylor, informed him that she
was about “a month away” frofigetting fired” and wanted t&now exactly what “I'm doing
wrong.” (Frederick Dep. at 416). She then askedoravhat problems hkad with her and asked
him “what exactly did you tell #gnregional office? (Frediek Dep. at 416). Plaintiff admits that
this was “not an appropriate question’ask Taylor. (Frederick Dep. at 417).

Between September 20, 2009 and November 2, Zabtiff sent a number of letters to
the Regional Office covering the Beavercreekl¥Wart and Wal-Mart's Home Office. On
September 29, 2009, the day after Plaintiff was iteaited, she submittedletter entitled “Open
Door 3” to the Regional Office. In this letter, Plaintiff alleges that she feels she has been the
victim of discrimination. (Frederick Dep.xE 23). Upon receiving Rintiff's “Open Door”
letters, then Regional Human &eirces Manager Ali Naghdi called Plaintiff and informed her

that Company would investigate her claims. (ferick Dep. at 335). Ngndi called the Plaintiff
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again on October 14th, and ttveo spoke again on October 18thdathe week of October 29th.
(Frederick Dep. at 470-475).

On October 26, 2009, Plaintiff semfinal letter entitled “OpeDoor” to Wal-Mart’'s Home
Office. (Frederick Dep. Ex. 25). In this corresplence, Plaintiff protests the amount of time it
took Naghdi to respond to her, alleges that she“wedaliated against” b§’Halloran, and asks to
be reinstated. (Frederick Dep. Ex. 25). On Nober 12, Plaintiff received a telephone call from
HR Vice President Anne Thomas in Wal-Matteme Office informing hethat her allegations
were being investigated. (FredsiDep. at 371). At Thomas’ recgtePlaintiff sent Thomas an
email on November 16, detailing her concermg] &homas investigated her allegations, spoke
with relevant parties — none of whom belidvéhat Plaintiff had been subjected to any
discriminatory or retaliatory treatment — and daded that the Plaintiff had not been wrongfully
terminated. (See the declarationfofne Thomas | 3-8, attachasl Exhibit 2). On November
20, 2009, Thomas informed Plaintiff that her termination was being upheld by the Company, and
that she would not be reinstatem.).

Frederick filed complaints with the Ohlequal Rights Commissin and the U.S. Equal
Employment Opportunity Commissi asserting gender discriminatiand retaliation. Doc. 1, ex.
A. The E.E.O.C. issued a right to sue letter on May 12, 2611.

On August 12, 2011 Frederick filed an aatiin this Court asserting claims of
discrimination in violation of Title VIl and OhiBevised Code Title 41, Gender Discrimination in
Violation of Title VII and Ohio Revised Cod& 4112.02 and 4112.99, Retaliation in violation of
Title VII and Ohio law, including wrongful tenination, and “Breach of Defendants’ Custom,

Practices or Policies and/dEngaging in Contrary Policie¥iolating Equal Employment



Opportunities.” The Complaint names as defnts Wal-Mart and Mk&et Manager Matthew
O’Halloran.

Defendants filed a motion for summary judgmen all claims. Doc. 37. Plaintiff filed a
response only contesting whether summary noeigt should be entered on Plaintiff's gender
discrimination claims. Doc. 44. Defendants hasglied, doc. 45, rendering the matter ripe for
decision.

Il. Summary Judgment Standard

The standard of review applicable to toas for summary judgment is established by
Federal Rule of Civil Procedure 56 and assedatase law. Rule 56 provides that summary
judgment “shall be rendered forthwith if the pleadings, depositions, answers to interrogatories, and
admissions on file, together with ta#fidavits, if any, show that theiis no genuine issue as to any
material fact and that the movipagrty is entitled to a judgment asnatter of law.” Fed. R. Civ. P.
56(c). Alternatively, summary judgment is denfigtf there are any genuinéctual issues that
properly can be resolved only by a finder of taetause they may reasonably be resolved in favor
of either party.”"Hancock v. Dodsqro58 F.2d 1367, 1374 (6th Cir. 1992) (quotigderson v.
Liberty Lobby, Ing. 477 U.S. 242, 250 (1986)). Thus,nsuary judgment must be entered
“against a party who fails to make a showing sigfit to establish the existence of an element
essential to that party’s cased on which that party will be#tie burden of proof at trialCelotex
Corp. v. Catrett477 U.S. 317, 322 (1986).

The party seeking summary judgment has tit@irburden of informing the court of the
basis for its motion, and identifyg those portions othe pleadings, depositions, answers to
interrogatories, admissions and affidavits whichelieves demonstrate the absence of a genuine

issue of material factd., at 323. The burden then shiftsthe nonmoving party who “must set
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forth specific facts showing thatete is a genuine issue for triaRhderson 477 U.S., at 250
(quoting Fed. R. Civ. P. 56(e)).

Once the burden of production has shifted, the party opposing summary judgment cannot
rest on its pleadings or merely reassert its previallegations. It is not sufficient to “simply
show that there is some metaphysbalibt as to the material factdfatsushita Elec. Indus. Co.,

Ltd. v. Zenith Radio Corp475 U.S. 574, 586 (1986). Rule 56 “requires the nonmoving party to
go beyond the pleadings” and present some typ&idéntiary material isupport of its position.
Celotex Corp 477 U.S., at 324.

In determining whether a genuirssue of material fact exists, a court must assume as true
the evidence of the nonmoving paatyd draw all reasonable inferen@eshe favor of that party.
Anderson 477 U.S., at 255. If the parties presemtfticting evidence, a court may not decide
which evidence to believe by detenimg which parties’ affiants armore credible. 10A Wright &
Miller, Federal Practice and Procedurg 2726. Rather, credibility determinations must be left
to the fact-finderld.

Finally, in ruling on a motion for summary judgnt, “[a] district court is not...obligated
to wade through and search the entire record for some specific facts that might support the
nonmoving party’s claim.InterRoyal Corp. v. Sponselle889 F.2d 108, 111 (6th Cir. 1989).
Thus, in determining whether a genuine issue of nafact exists on a particular issue, the court
is entitled to rely upon the Rul$ evidence specifically called itis attentiorby the parties.

In addition to moving for samary judgment on Plaintiff' $ederal claim, Defendant is
seeking summary judgment on Dedfiant’s claim brought under OH@w. In reviewing a claim
under Ohio law, this Court must interpret Ohio law consistent with the interpretations of the

Supreme Court of OhidNorthland Ins. Co. v. Guardsman Prods..Ire41 F.3d 612, 617 (6th Cir.
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1998). Specifically, this Court must apply the d¢absve law of Ohio “in accordance with the
then-controlling decision of thieighest court of the State.Imperial Hotels Corp. v. Dore257

F.3d 615, 620 (6th Cir. 2001) (quotiRgdigo v. UNUM Life Ins. Cp145 F.3d 804, 808 (6th Cir.
1998). Also, to the extent that the highest cou@o has not addressed the issue presented, this
Court must anticipate how Ohsohighest court would ruldd. (quotingBailey Farms, Inc. v.
NOR-AM Chem. Cp27 F.3d 188, 191 (6th Cir. 1994)).

lll.  Analysis

A. Gender Discrimination Claims

“The Ohio Supreme Court has held that #malysis used to evaluate claims under §
4112.02 is identical to the analysis used for Title \Mdnley v. City of Findlay266 Fed. App’x.
400, 404 (6th Cir. 2008) (citingttle Forest Med. Ctr. of Alon v. Ohio Civil Rights Comm's75
N.E.2d 1164, 1167 (Ohio 1991/ ajewski v. Automatic Data Processing, In2g74 F.3d 1106,
1117 (6th Cir. 2001)(“Ohio courts examine stat@kyment discrimination claims in accordance
with federal case law interpreting Title VII.”)Courts can review alms under Ohio Revised
Code 8 4112 together with Title VII claims, as tla#g subject to the same evidentiary standards.
See, e.g.Lentz v. City of Cleveland333 Fed. App’x. 42, 45 (6th Cir. 2009)(“the familiar
McDonnell Douglagramework guides [Plaintiff's] discrimination claims under federal and Ohio
law.”); Thus, the Court considers these claims together.

When, as here, a plaintiff lacks direct evidence of retaliation, a plaintiff may utilize the
burden shifting analysis set forth McDonnell Douglasto avoid summary judgment. See
McDonnell Douglas v. Greed11 U.S. 792 (1973).

First, the plaintiff has the burdef proving by the preponderance of

the evidence a prima facie case of discrimination. Second, if the
plaintiff succeeds in proving theipra facie case, the burden shifts
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to the defendant "to articulate some legitimate, nondiscriminatory

reason for the employee's rejection.” Third, should the defendant

carry this burden, the plaintiff nstithen have an opportunity to

prove by a preponderance of the evidence that the legitimate reasons

offered by the defendant were nottiise reasons, but were a pretext

for discrimination.
Texas Dep't of Cmty. Affairs v. Burdjb0 U.S. 248, 252-53 (1981) (citidcDonnell Douglas
Corp. v. Green4l1l U.S. 792, 802, 804 (1978).order to prove a prienfacie case of disparate
treatment under Title VIl based upordirect evidence, a plaintifihust prove that: (1) she is a
member of a protected class; (2) she was qualfbe the job; (3) an adverse employment action
was taken against her; and (4) she was replacedrbogone outside the proted class, or treated
differently than similarly situated non-protected employ®&&Donnell Douglas Corp. v. Green
411 U.S. 792, 802 (1973); see aWarfield v. Lebanon Correctional InsL.81 F.3d 723, 728 (6th
Cir. 1999). In order to prove thaternative basis of the fourtlement, a plaintiff must produce
evidence that the “relevant other employees'similarly situated in all respects.” Sewllins v.
Atlantic Co, 188 F.3d 652, 659 ((6th Cir. 1999) (quotigchell v. Toledo Hosp964 F.2d 577,
583 (6th Cir. 1992)).

Once the plaintiff establishes the prima éacase, the employer must meet its burden of
production to establish a legititea nondiscriminatory reason foine plaintiff's discharge or
denial of promotion. Seéexas Department of Comm. Affs. v. Burd#t0 U.S. 248, 253 (1981);
McDonnell Douglas411 U.S., at 802. The burden of productioen shifts back to the plaintiff
to show by a preponderance oéthvidence that the employetégitimate reasons are merely
pretexts for discrimination. SeklcDonnell Douglas 411 U.S., at 802. The plaintiff may

establish pretext by showing thiéie employer’s proffered explation is false or unworthy of

credenceReeves v. Sanderson Plumbing Prods., B@0 U.S. 133 (2000).
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In the instant case, Defendaassert that Plaintiff cannot establish that a similarly situated
employee who was not a member of Plaintiff stpcted class was treated more favorably, and
that Plaintiff cannot establishahthe proffered reason for Plaffis dismissal was pretextual.
Attempting to establish the first of these two elements, Plaintiff writes:

Plaintiff was on her D-Day (séleexas Dept. of Community Affairs v.
Burding 450 U.S. 248 (1981Mitchell v. Toledo Hospitab64 F.2d

577 (6th Cir. 1992). But she was not allowed to take a demotion
(see Faragher v. City of Boca Ratghl8 S. Ct. 2275 (1998),
Niswander v. Cincinnati Ins. Co529 F.3d 714 (6th Cir. 2008).
Brooks Rutledge was allowed to demoted (Def. Discovery Doc.
Ex. ZZ). The coaching of Rutledge showed he was allowed to take
a demotion. Frederick was not.

Doc. 44 at 16-17. A fatal problem for Plaintiff’'s position, as Defendants adroitly point out, is that
it is not true. Plaintiff admitghat two Wal-Mart employees sugged that she step down to an
assistant manager position, the first being Archie Phillips:

[H]e asked me, he says—asked me if | wanted to step down. And

he asked me could | afford to step down financially because | had

just bought a house. Asked me dould step down and he would

take me as one of his co’s or one of his assistants.

Frederick Dep. at 160-61. Later RiSkcotte repeated the offer:

Q: during that meeting or thatore visit on 9-11-2009, was there a
discussion with Sicotte about ystepping down to a co-manager
position?

A: We had talked. And he looked at me and he says, you know,
Yolanda, he says, honestly, if David Gose was to come in—and he
led me to believe that David Gose would be there on Friday along
with Matt. That was a scare tagtldoelieve. He says, you might
want to think about stepping dowriNow, Archie Phillips in July—

Q: I'just want to know aboytour conversation with Rick.

A: Okay.
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Q: Okay. So he had said to yowatlyou might want to think about
stepping down?

A: Yes.

Q: What did—did you havany response to that?

A: 1 didn’t say anything to him.It was midday. |wentto—well, it

was midday. | really didn’'t have a response. | wasn’t going to

step down. | knew at that moment that, you know, | wasn’t going

to step down.
Frederick Dep. at 299-300. Giverakitiff’'s admission that she was given the same treatment as
the non-protected class member she claims tnested more favorably, the Court need not
consider whether Defendant’s asserted non-amcatory reason for terminating Plaintiff—that
she had accrued four disciplinary actions itwelve-month period—was pretextual.
IV.  Conclusion

Because Plaintiff has no direct evidence tta¢ was terminated from her employment

because of her gender and because she canndisbstiadt a similarly situated non-member of her
protected class was treated more favorablyreary judgment on Plaintiff's claims of gender
discrimination will be granted to Defendant8ecause Plaintiff has napposed the motion for
summary judgment on Plaintiff's other claimssymmary judgment will be awarded to Defendants
on these claims as well.Thus, Defendants’ Motion for Summary Judgment, doc. 37, is

GRANTED and the instant case TERMINATED on the docket of the United States District

Court for the Southern Distti of Ohio at Dayton.
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DONE andORDERED in Dayton, Ohio, this Monday, November 4, 2013.

s/Thomas M. Rose

THOMAS M. ROSE
UNITED STATES DISTRICT JUDGE
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