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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF OKLAHOMA

MARK A. HASSETT, )
)
Plaintiff, )

V. ) Case No. CIV-12-37-SPS
)
CAROLYN W. COLVIN, )

Acting Commissioner of the Social )

Security Administration,* )
)
)

Defendant.

OPINION AND ORDER

The claimant Mark A. Hassett requests quali review pursuant to 42 U.S.C. §
405(g) of the decision of the Commissionalr the Social Security Administration
(“Commissioner”) denying his applications fbenefits under the Social Security Act.
The claimant appeals the Commissioner’s decision and asserts that the Administrative
Law Judge (“ALJ") erred in determining thiaé was not disabled. As discussed below,
the Commissioner’s decision is REVERSEDd the case REMANDEImD the ALJ for
further proceedings.

Social Security Law andStandard of Review

Disability under the Social $arity Act is defined as the “inability to engage in
any substantial gainful activity by reason afy medically determinable physical or
mental impairment[.]” 42 U.S.C. § 423(d)(1)(AA claimant is disabled under the Social

Security Act “only if his physical or mealt impairment or impairments are of such

! On February 14, 2013, Carolyn Colvin becameftbtiing Commissioner of Social Security. In
accordance with Fed. R. Civ. P. 25(d), Ms. Colgrsubstituted for Michael J. Astrue as the
Defendant in this action.
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severity that he is not only unable to ds previous work but eaot, considering his
age, education, and work experience, engiag@y other kind ofgstantial gainful work
which exists in the national economy|[Ifd. 8 423 (d)(2)(A). Social security regulations
implement a five-step sequential presdo evaluate a disability claifee 20 C.F.R. 88
404.1520, 416.92.

Judicial review of the Commissionerdetermination is tnited in scope by 42
U.S.C. 8 405(g). This Court's review is iwd to two inquiries: first, whether the
decision was supported by substantial ewigerand, second, whether the correct legal
standards were appliedHawkins v. Chater, 113 F.3d 1162, 1164 (10th Cir. 1997)
[citation omitted]. The term substantial esrete has been integted by the United

1113

States Supreme Court to require “more treamere scintilla. limeans such relevant

evidence as a reasonable mind might accepadesjuate to support a conclusion.

Richardson v. Perales, 402 U.S. 389, 401 (1971guoting Consolidated Edison Co. v.

2 Step one requires the claimant to establishtteas not engaged in suaastial gainful activity,

as defined by 20 C.F.R. 88 404.1510, 416.910. Step twaesghe claimant testablish that he
has a medically severe impairment (or comborabf impairments) that significantly limits his
ability to do basic work activitiedd. 88 404.1521, 416.921. If the claimant is engaged in
substantial gainful activity, or if his impairmeist not medically severaisability benefits are
denied. At step three, the claimant’s impairment is compared with certain impairments listed in
20 C.F.R. pt. 404, subpt. P, app. 1. If the mkmt suffers from a listed impairment (or
impairments “medically equivalent” to one), e deemed disabled without further inquiry.
Otherwise, the evaluation proceeds to step fougravithe claimant must establish that he lacks
the residual functional capacity (RFC) to returrni® past relevant work. The burden then shifts
to the Commissioner to establish at step five thete is work existingn significant numbers in
the national economy thatdltlaimant can perform, taking ind@count his age, education, work
experience and RFC. Disability benefits atenied if the Commissioner shows that the
claimant’s impairment does not preclude alternative wsa& generally Williams v. Bowen, 844
F.2d 748, 750-51 (10th Cir. 1988).



NLRB, 305 U.S. 197, 229 (1938)he Court may noteweigh the evidence nor substitute
its discretion for that of the agen&yasiasv. Secretary of Health & Human Services, 933
F.2d 799, 800 (10tiCir. 1991). Nevertheless, the Coumust review the record as a
whole, and “[t]hesubstantiality of evidence must takéo account whatever in the record
fairly detracts from its weight.Universal Camera Corp. v. NLRB, 340 U.S. 474, 488
(1951);see also Casias, 933 F.2d at 800-01.
Claimant’s Background

The claimant was born on January 267, and was forty-four years old at the
time of the administrative hearing (Tr. 21,9)0 He has past work as a mechanic,
maintenance mechanic, welder, and constsacworker (Tr. 16,33). The claimant
alleges that he has been unable to work since October 31, 2009 because of past back and
neck surgeries and a staom catheter (Tr. 151).

Procedural History

The claimant applied for supplemental sgguncome payments under Title XVI
of the Social Security Act, 42 U.S.C. 8881-85, on December 12009 (Tr. 11). The
Commissioner denied his application. ALIKD. Parrish conducted an administrative
hearing and found that theaghant was not disabled awritten opinion dated May 16,
2011 (Tr. 11-18). Té Appeals Council denied reviesp the ALJ’'s written opinion is

the Commissioner’s final decisionrfpurposes of this appeatee 20 C.F.R. § 416.1481.



Decision of the Administrative Law Judge
The ALJ made his decision at step fivetlod sequential evaluation. He found that
the claimant retained the residual functionapaeity (“RFC”) to peform light work as
defined in 20 C.F.R. 8 416.9@j( but could stoop, kneednd crouch only occasionally
(Tr. 14). The ALJ concluded that althougte thlaimant could not return to any past
relevant work, he was nevertheless not deshiiecause there was other work he could

perform,i. e, parking lot cashier, laundry foldemd small parts assembler (Tr. 17-18).

Review

The claimant contends that the ALJ err@ll:by failing to poperly analyze the
opinion of his treating physiam Dr. J.T. O’Connor, D.O.;ral (ii) by failing to properly
analyze his credibility. Becae the ALJ did fail to properly analyze Dr. O’Connor’s
opinion, the decision of the Commissioner dddae reversed and the case remanded for
further analysis.

The record reveals that the claimégan receiving treatment from Dr. J.T.
O’Connor in August 2009 (T 209). During a visit on October 12, 2009, Dr. O’Connor
noted that the claimant experiences someet jpain with weathechanges and that the
claimant’s back pain had rehed one month prior becauadorse had fallen on him (Tr.
208). One month later, the claimant eneted to the emergency room at Mercy
Memorial Health Center because his sygubic catheter was not functioning, causing

severe pain (Tr. 226). The catheter was replaced, and the claimant was discharged in



stable condition (Tr. 227). In March 2010ethlaimant reported back pain, difficulty
walking, joint pain, stiffness and swellin@r. 292). Dr. O’Connor’s assessment was
arthritis/arthropathy, osteoaritis, and back pain (Tr. 292During subsequent visits, the
claimant persisted with the samemplaints (Tr. 328, 332).

Dr. O’Connor completed a Medical Source Statement — Physical on August 17,
2010 in which he opined thtte claimant could frequently fiind carry upgo 10 pounds,
occasionally lift and carry up @0 pounds, stand armal/walk for less thasix hours in an
eight-hour workday, and sit for less than tivaurs in an eight-hauvorkday (Tr. 318).
Dr. O’'Connor further opined that the claintacould frequently balance, occasionally
stoop, kneel, crouch, crawl, reach, handileger, and feel, and wer climb (Tr. 319).
Dr. O’'Connor wrote that his conclusionsere based on the patient’'s “report of
limitations” (Tr. 319).

Dr. O’'Connor completed a second MealiSource Statement — Physical on March
11, 2011 in which he opined that the claimhaould frequently lift and carry up to ten
pounds, occasionally lift and carry up to fyunds, stand and/or walk for less than two
hours in an eight-hour workday, and sit kess than two hours in an eight-hour workday
(Tr. 338). Dr. O’Connor wrotthat the claimant was limitad his ability topush and/or
pull and could not work at heights (Tr. 83 Finally, Dr. O’'Connor found that the
claimant could frequently reach, handleyger, and feel, occasionally climb, balance,
kneel and crouch, and never stoop or crawl 889). As the basis for his opinions, Dr.

O’Connor wrote that the claimangin was an eight out of ten at its worst and a four out



of ten at its least, but that the claimantsays and surgical reports were not in his
possession (Tr. 339).

The claimant presented to state agegpigysician Dr. William Cooper, D.O., for a
physical examination on March 6, 2010 (Tr9285). Dr. Cooper noted that the claimant
reported a history of chronizeck and low back pain, hang undergone a discectomy in
1994 and a fusiom 1995 (Tr. 279). It was also noted thdhe claimant’'s pelvis was
crushed in July 2008dezause a horse had fallen on hiesulting in an inability to urinate
and the need for a suprapubic catheter 2¥8). Upon examination, Dr. Cooper wrote
that the claimant had tenderness on padpadind limited range of motion associated with
pain in both the cervical dnlumbar-sacral spine (T296). The claimant had a
bilaterally strong and firm grip strength canvas able to perform both gross and fine
manipulation (Tr. 281). Further, the claimantleasafe and stableigaith normal heel
and toe walking (Tr. 281). Dr. Cooper’s assment was that the ataant had failed back
syndrome, chronic neck paichronic low back pain, statysost cervical fusion, and
suprapubic catheter secondarytethral scarring (Tr. 281).

State agency physicianrDLuther Woodcock M.D. reviewed the claimant’s
medical records and owpleted a Physical Residual Ftinoal Capacity Assessment on
June 3, 2010. He opinedaththe claimant was capabdé occasionally lifting and/or
carrying up to 20 pounds, frequently liftingddor carrying up to 10 pounds, standing
and/or walking about six hasiin an eight-houworkday, and sittindgor about six hours

in an eight-hour workday (T87). Dr. Woodcock also fourttiat the claimant could only



occasionally climb ramps, stairs, ladderspes, and scaffoldand kneel but could
frequently balance, kneel, crdyand crawl (Tr. 38).

The claimant testified that he had netkgery in January 2009, but still had pain
radiating into his shoulders and causing hisdsato go numb (Tr. 24). He added that he
had muscle spasms in his back every day,taok muscle relaxers for relief (Tr. 26).
The claimant testified that he had surgeoashis lower back in994 and 1995, but the
pain worsened when he was Wwith a forklift in 2007 (Tr. 26). He alstestified that his
lower back pain radiated intas right leg down to his foot, for which he took Lortab (Tr.
28). The claimant claimed he could sit for dhutes at a time, stand for one hour at a
time, walk a quarter of a mile, and lift 20 posndr. 29). He testified that his back and
neck pain interrupted his sleep, and thaspent seven to eight howaday lying down or
reclining (Tr. 32).

The claimant contendsnter alia, that the ALJ failed tgproperly analyze the
opinion evidence from his treéag physician Dr. O’Connor.Medical opinions from a
treating physician are entitled wontrolling weight if theywere “well-supported by
medically acceptable clinicahd laboratory diagnostic teclgues . . . [and] consistent
with other substantial euihce in the record.Langley v. Barnhart, 373 F.3d 1116, 1119
(10th Cir. 2004)guoting Watkins v. Barnhart, 350 F.3d 1297, 130@0th Cir. 2003). Ifa
treating physician’s opinions are not entitiéo controlling weight, the ALJ must
determine the proper weight to giveeth by analyzing the factors set forthi2d C.F.R. §

416.927.1d. at 1119 (“Even if a treating physiaig opinion is not entitled to controlling



weight, ‘[tJreating source medical opinionseastill entitled to deference and must be
weighed using all of the fac®provided in § [416.927].”)quoting Watkins, 350 F.3d at
1300. The factors to consider are: (i¢ tlength of the treatmémelationship and the
frequency of examination; (ii) the natuend extent of the treatment relationship,
including the treatment prowed and the kind of examinat or testing performed; (iii)
the degree to which the physician’s opini@nsupported by relevant evidence; (iv)
consistency between the opinion and the nécas a whole; (v) whether or not the
physician is a specialist in the area upon Whan opinion is rended; and (vi) other
factors brought to the ALJ’s attention whiclndeto support or contradict the opinion.
Watkins, 350 F.3d at 1300-0ZLjting Drapeau v. Massanari, 255 F.3d 1211, 1213 (10th
Cir. 2001) [quotation omitted]. Finally, if th&L.J decides to reject a treating physician’s
opinions entirely, “he must . . . give sffex; legitimate reason$or doing so[,]”id. at
1301 [quotation marks omitted; citation omiffe so it is “clear to any subsequent
reviewers the weight [he] gave to the tmeg source’s medical opinion and the reasons
for that weight.” Id. at 1300 [quotation omitted].

The ALJ gave “some probative weight,’e., less than controlling weight, to the
August 17, 2010 opinion of Dr. O’'Connor besa he found it to be inconsistent with his

treatment notes and based pyigon the claimant’s subgtive complaints (Tr. 15-16).

% The ALJ assigned no weight to the @ed opinion, dated March 11, 2011, offered by Dr.
O’Connor, because it was undated and unsignedppkas from the record that the opinion was
actually incomplete as submitted. However, a complete copy of the opinion was submitted to the
Appeals Council, who made the opinion partttedé record but did not analyze the opinion in

-8-



The analysis of this opiniohy Dr. O’'Connor is flawed foseveral reasons. First, the
ALJ noted that Dr. O’Connor ated restrictions on the ataant’s ability to lift, kneel,
climb, and bend, but nan his ability to walk, sit ostand (Tr. 16, 328) The ALJ did
not, however analyze the restitets actually imposed by D O’Connor in light of his
medical opinions. Second, although theJAfound that Dr. O’Connor’s opinion was
inconsistent with his treatment notes, did not determine whkeer Dr. O’Connor’s
opinion was consistent witbther evidence of record, g., the findings by state agency
physician Dr. Cooper, whose examination eded that the claimant had tenderness on
palpation and limited range of motion assamsatwvith pain in both the cervical and
lumbar-sacral spine (Tr. 2965ee Soc. Sec. Rul. 96-6p, 19%8L 374180,at *4 (“[T]he
[ALJ] . . . must consider and evaluate asgessment of the individual's RFC by a State
agency medical or psychological consotteand by other pragm physicians and
psychologists. . . . RFC assessments S$tgte agency medical or psychological
consultants or other program physicians psychologists are to be considered and
addressed in the decision as medical opinfoore nonexamining soaes about what the
individual can still do despithis or her impairment(s).”). Finally, the ALJ appears to
have relied on the opinion of state agepbysician Dr. Woodcock, which he mentioned
generally but otherwise failed to discuss in any defad, e. g., Hamlin v. Barnhart, 365

F.3d 1208, 1223 (10t@ir. 2004) (“If an ALJ intends toely on a nontreating physician

accordance with the standarskst forth in 20 C.F.R. § 416.927. On remand, the ALJ should
properly analyzéoth of Dr. O’Connor’s opinions.

-9-



or examiner’s opinion, he must explahe weight he is giving to it."kiting 20 C.F.R. §
404.1527(H)(2)(ii); 416.927(f)(2)(ii). See also Robinson v. Barnhart, 366 F.3d 1078,
1084 (10th Cir. 2004) (“The opion of an examining physan is generally entitled to
less weight than that of aetating physician, and the opini@f an agency physician who
has never seen the claimanerditled to the least weight afl. Thus, the ALJ erred in
rejecting the treating-physigiaopinion of Dr. Baca in faor of the non-examining,
consulting-physician opinion dDr. Walker absent a legally sufficient explanation for
doing so0.”),citing 20 C.F.R. 88 404.1527(d)(1) & )2416.927(d)(1) & (2); Soc. Sec.
Rul. 96-6p, 1996 WL 374180, at *2.

Because the ALJ failed to properly anay2r. O’'Connor’s omion, the decision
of the Commissioner must be reversed ardctise remanded for promnalysis. If such
analysis results in any chargg® the claimant’'s RFC, th&LJ should re-determine what
work he can perform, if any, andtimately whether he is disabled.

Conclusion

In summary, the Court FINDS that corréaal standards were not applied by the
ALJ, and that the decision of the Comnusgr decision is therefore not supported by
substantial evidence. Theasion of the Commissioner dsitn is accordingly hereby
REVERSED and the case REMANDED for further proceedings consistent herewith.

DATED this 30th day oBeptember, 2013.

= .
“Steven P. Shredér
United States Magistrate Judge
Eastern District of Oklahoma
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