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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF OKLAHOMA

CLENDON JOE SELF
Plaintiff,

V. Case No. CI\\15-160-SPS

CAROLYN W. COLVIN,
Acting Commissioner of the Social
Security Administration,

)
)
)
)
)
)
)
)
)
)
)

Defendant.
OPINION AND ORDER

The claimantClendon Joe Selfequests judicial review of a denial of benefits by
the Commissioner of the Social Security Administration pursuant to 42 U.8@x(§).
He appeals the Commissioner's decision and asserts the Administrative Lagv Judg
(“ALJ") erred in determining he was not disabled. For the reasons set forth below, the
Commissioner’s decision is hereREVERSED and REMANDED to the ALJ for further
proceedings.

Social Security Law and Standard of Review

Disability under the Social Security Act is defined as the “inability to engage in
any substantial gainful activity by reason of any medically determinable physical or
mental impairment[.]” 42 U.S.C. 8§ 423(d)(1)(A). A claimant is disabled under the Social
Security Act “only if hs physical or mental impairment or impairments are of such
severity thathe is not only unable to ddashprevious work but cannot, considering h

age, education, and work experience, engage in any other kind of substantial gainful work

Dockets.Justia.com


https://dockets.justia.com/docket/oklahoma/okedce/6:2015cv00160/24185/
https://docs.justia.com/cases/federal/district-courts/oklahoma/okedce/6:2015cv00160/24185/22/
https://dockets.justia.com/

which exists in the national economy[Ifi. 8 423 (d)(2)(A). Social security regulations
implement a fivestep sequential process to evaluate a disability claee 20 C.F.R.
§§ 404.1520, 416.920.

Section 405(g) limits the scope of judicial review of the Commissioner’s decision
to two inquiries: whether the decision was supported by substantial evidence and whether
corred legal standards were applie@eeHawkirs v. Chater113 F.3d 1162, 1164 (10th
Cir. 1997). Substantial evidence isrore than a mere scintilla. It means such relevant
evidence as a reasonable mind might accept as adequate to support a cdficlusion.
Richardson v. Peralest02 U.S. 389, 401 (I¥4), quoting Consolidated Edison Co. v.
NLRB 305 U.S. 197, 229 (19383e also Clifton v. Chatef79 F.3d 1007, 1009 (10th
Cir. 1996). The Court may not reweigh the evidence or substitute its discretion for the
Commissioner’s.SeeCasias v.Secy of Health & Human Svgs933 F.2d 799, 800 (10th
Cir. 1991). But the Court must review the record as a whole, and “[tlhe substantiality of

evidence must take into account whatever in the record fairly detracts from its weight.”

! Step One requires theéaimant to establish thae is not engaged in substantial gainful
activity. Step Two requires the claimantdstablish thahe has a medically severe impairment
(or combination of impairmes} that significantly limits higbility to do basic work aatities. If
the claimanis engaged in sulantial gainful activity, or hismpairmentis notmedically severe,
disablity benefits are denied. le doeshave a medically severe impairment, it is measured at
step three against the listed impairmentsQrC2F.R. Part 404, Subpt. P, App. 1. If the claimant
has a listed (or “medally equivalent”) impairmenthe is regarded as disabled and awarded
benefits without further inquiry. Otherwise, the evaluation proceeds pofete, where the
claimant must sbw that he lacks the residual functionabacity (“RFC”) to return to hipast
relevant work. At step five, the burden shifts to the Commissioner to show thegaiicant
work in the national economy that the claimaah perform, given hisage, eduation, work
experience, and RFC. Disability benefits are denied if the claimant can e@myg of hispast
relevant work or if hisSRFC does not preclude alternative worksee generally Williams v.
Bowen 844 F.2d 748, 750-51 (10th Cir. 1988).
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Universal Camera Corp. v. NLRB40 U.S. 474, 488 (19513ee also Casia®933 F.2d
at 800-01.
Claimant’s Background
The claimant was born August 8, 196&nd wadifty years old at the time of the
administraitve hearing (Tr. 280 He has ahigh school education, some collegedhas
worked asa truck driver(Tr. 54, 88,314). The claimantalleges he has beemable to
work sinceJune 27, 2001due tomorbid obesity, high blood pressure, edema in his legs,
perforated hernia in his stomach, hepatitis C, depression, a blood leistumg, possible
sleep apnea, surgery on his left hand in 2001 and 2002, surgery on left elbow and
shoulder in 2001, and hip surgeries in 2001 and 2003 (Tr. 306).
Procedural History
On November 20, 2007, the claimant applied for disability insurance itsenef
under Title Il of the Social Security Act, 42 U.S.C. 88 44 (Tr. 28684). His
application wasdenied. ALJ Osly Deramusheld an administrative hearing and
determined thathe claimant waglisabledfor a closed periodrom June 27, 2001,
throughFebruary 9, 2004, in a written decision dated January 13, 2010 (Fr5)6The
Appeals Council remanded the case to the ALJ on August 12, 2012 (F83L8ALJ
Doug Gabbard, Il held a second administrative heaand,in a written opinion dated
May 10, 2013, concurred that the claimant was disabled between June 27, 2001, and
February 9, 2004, but was not entitled to a period of disability because his application
was not filed within the appropriate time framarsuant to 20 C.F.R. § 404.64Tr. 24
40) The ALJ then found the claimant was not disabled from February 10, 2004, through
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December 31, 2006 (his date last insuredgthat hisdate last insured was not eligible
for extension pursuant to 20 C.F.R. § 404.30 (Tr4@4 The Appealouncil denied
review, so the ALJ'swritten opinion represents the Commissioner’s final deoidar
purposes of this appeatee20 C.F.R. § 404.981.
Decision of the Administrative Law Judge

The ALJ made is decision at ive of the sequential evaluation. For theriod
from February 10, 2004, though December 31, 2006, he founththataimantad the
residual functional capacity (“RFC”) to perforsedentarywork as defined in 20 C.F.R.
8 404.1567(a)i. e., he could lift/carry a maximum of ten pounds occasionally, and less
than ten pounds frequently, could stand and/or walk two hours out of arheight
workday, and could sit six hours out of an eigbur workday, but needed a sit/stand
option throughout the workday, and could only occasionally climb, balatam, kneel,
crouch, and crawl (Tr. 34).The ALJ concluded that although tk&imant could not
return to higast relevant workhe was nevertheless not disabled because there was work
he could perform in the regional and national econoneesgj, suweillance system
monitor, and cutter and paster (Tr. 38-39).

Review

The claimant contends thtdite ALJ erredoy failing to properly (i) determine the
claimant’'s date last insured, arfit) question the vocational expert (“VE”) as to the
claimant’'s need for a sit/stand option. Because the didJfail to properly identify
frequency of the sit/stand option, the decision of the Commissioner is reversed and the
case remanded for further proceedings.
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Through December 31, 2006, the ALJ found that thienelat’'s degenerative disc
disease/degenerative joint disease of the cervical spine status post fusion, status post left
shoulder arthroscopy, obesity, and abdominal hernia weeresenpairments, and that
his left cubital tunnel release, left carpal tunnel release, infectitimeatiac crest bone
graft site, hepatitis C, gastroesophageal reflux disease, hypertension, cellulitis and
dependent edema, congestive heart failure, pulmagratyolism, and sleep apnea were
non-severe (Tr. 134).

At the most recent administrative hearing, the claimant testified that he began
experiencing edema in his legs while he watendingvocational training courses
between 2005 and 2007, and thet was permittedo alternate sitting and standing
throughout each clag3r. 5758, 66). He stated the swelling in his lagselieved by
elevating them, which he does daflir. 68-69). He further testifiedthat he lost sixty
five pounds between 2010 a2012 andhas daily painn his neck, left shouldeteft
hand and abdome(Tr. 55-56, 5960, 82). The claimant said he could do “very little,”
but that hedoesnormal activities around the house and sag@re of himself (Tr. 64).
Specifically, the claimant stated he could reach overhead with his left arm if the object
wasn’t heavy, but could not lift his left arm to the side; could walk one-half of a mile; and
could lift ten to fifteen pounds; but could not bend (Tr689 69, 8283). When asked if
he could hold a sitlown job where he was allowed to sit and stariditte bit,” the
clamant replied he would not know without trying, but that he is unable to sit or stand

long, or walk far. (Tr. 64-65).



The ALJ called on VE Charles EdwlaSmithto testify. The ALJ discussed the
claimant’s past relevant work with the VE, then asked the following hypothetical:
[L]let me have you assume that we have a hypothetical person who's the
same age, education, and work experience as Mr. Selfughdr assume
that this person can perform sedentary work with only occasional climbing,
balancing, stooping, kneeling, crouching, and crawling, with no overhead
reaching, and he must be allowed the ability to alternately sit and stand
throughout the wordlay. | know this person can’'t perform the claimant’s

past work, but are there jobs in the state or national economy which this
person could do?

(Tr. 8889). The VE responded that such a person could perform the jobs of surveillance
monitor, and cutter and paster (Tr. 89). There was no further discussion of the sit/stand
requirement for this hypothetical, and the ALJ ultimately adopted this RFC and found the
claimart could perform these jobs (Tr. 34, 39).

In his written opinion, the ALJ summarized ttlaimant’s testimony and much of
the medical evidence. As relevant to this appeal, he noted the claimant received a
certificate in a computer drafting class he attended every day for five to six hours per day
between 2005 and 2007 (Tr. 36).eldlso notedhe claimant’s orthopedic surgeon, Dr.
Conway, opined that the claimant should have a permanent restriction against lifting ten
pounds frequently, twenty pounds occasionally, and all overhead reaching on February 9,
2004 (Tr. 37). The ALJ gave Dr. Conwayopinion great weight, but based on the
claimant’s obesity and abdominal hernia, limited the claimant to sedentary work (Tr. 37).
He notedthe state agency pisiciansrecommended lighivork, but gave their opinia

little weight (Tr. 37). The ALJ then determined that the claimant was not disabled.



Residual functional capacity is defined by the Social Security Regulations as what
a claimantis capable of doing despite hizental and physical limitationsSeeDavidson
v. Secretary of Health & Human Sereg 912 F.2d 1246, 1253 (10th Cir. 199Q)oting
20 C.F.R. 8 404.1545(a). RFC categories have been established based on the physical
demands of various kinds of work in the national econo®ge20 C.F.R. § 404.1567.

RFC is a medical assessment based primarily on medical findings such as symptoms,
signs, and laboratory results. Additionally, medical and-medical sources also must

be considered in determining the RFSee20 C.F.R. § 404.1545(a). When the ALJ is
assessing the RFC, he “must discthss individual’'s ability to perform sustained work
activities in an ordinary work setting on a regular and continuing bhasisdight hours a

day, for fivedays a week, or an equivalent work schedule), and describe the maximum
amount of each workelaed activity the individual can perform based on the evidence
available in the case record.” Soc. Sec. Rul8p61996 WL 374184, at *7 (July 2,
1996).

In this case, the ALJ found that any work the claimant could perform given his
physical limitations would require the claimant to “alternately sit and stand throughout
the workday’ but he did not specify the parameters of the sit/stand offior84). The
claimant argues that this was error under Soc. Sec. Rp 96996 WL 374185, at *5
(July 2, 1996) (“An individual may need to alternate the required sitting of sedentary
work by standing (and, possibly, walking) periodically. The RFC assessment must be
specific as to the frequency of the individual’s need to alternate sitting and standing.”).
The Commissioner argues that this clearly means that the abikiy and standis “at
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will,” but the Courtdisagrees.SeeVerstraete v. Astru€013 WL 238193, at *5 (D.Kan.
Jan.22, 2013)[T]he ALJ's RFC findings failed to specifically indicate the frequency of
plaintiff's need to alternatgtting andstanding The court will not imply such a finding
by the ALJ, especially given that any specific finding by the ALJ would have to be
supporte by evidence in the record.”). Furthermore, even if the Court could find that the
sit/standoption included in the claimant's RFC was intended by the ALJ to be at will, it is
unclear whether the VE understood this to be what the ALJ intended, ad thu
likewise unclear whether the claimant can perform the jobs found by the ALJ given the
need tasit or standat will throughoutheworkday.

Conclusion

In summary, hie Court FINDShat correct legal standards were not apphedhe

ALJ, and the Commissioner’s decision is therefore not supported by substantial evidence
The Commissioner’s decision is accordingly REVERSED and the case REMANDED for
further proceedings consistent herewith.

DATED this 28h day of September2016.
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STEVEN P. SHREDER
UNITED STATES MAGISTRATE JUDGE



