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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF OKLAHOMA

RICHARD J. MITCHELL,

N e N

Plaintiff,
V. ) Case No. 15-CV-470-JHP
CITY OF OKMULGEE, ))
Defendant. ))

OPINION AND ORDER

Before the Court are Plaintiff's Motiofor Remand (Doc. No. 10) and Defendant’s
Response (Doc. No. 11). For the reasons aetdielow, Plaintiff's Motion for Remand is
GRANTED.

BACKGROUND

Plaintiff Richard J. Mitchell originally filedhis action in the District Court of Okmulgee
County, Oklahoma, on October 30, 2015, assertiagnsl against the City of Okmulgee (Doc.
No. 3-2). In his Petition, Plaiifit asserts two counts against Deflant. In Count One, Plaintiff
alleges he was employed by Defendant as its Eimef and suffered retaliatory termination, in
violation of CKLA. STAT. tit. 85, 8§ 5, after he was injured on the job and pursued his worker’s
compensation rights. (Doc. No. 3-2, Count Ondh Count Two, Plaitiff alleges he was
wrongfully terminated in violation of QA. STAT. tit. 11, § 29-104. (Doc. No. 3-2, Count Two).
With respect to Count Two, Plaintiff alleges that he was terminated “without due process or
hearing on the 16th of May, 2015,” that he ctiegp with the requirements of the Oklahoma
Governmental Tort Claim Act (“OGTCA”), andahhis termination was without cause, was not

held in accordance with the Oklahoma Open fihgeAct, and violated Oklahoma public policy.

(1d.).
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On December 2, 2015, Defendant removed the twag@s Court throgh the filing of a
Notice of Removal as required under 28 @.S88 1441 and 1446. (Doc. No. 3). Defendant
asserts this Court has juristias over this action pursuatd 28 U.S.C. § 1331, because Count
Two of Plaintiff's Petition raisea claim for deprivation of em@yment without due process of
law, and Plaintiff's only remedwgvailable to him for such depation is underthe Fourteenth
Amendment of the United States Constitution, actionable under 42 U.S.C. § 1683. Qn
December 18, 2015, Plaintiff filed a Motion ®emand pursuant to 28 U.S.C. § 1447(c),
contending this Court lacks subject matterisgiction over this action. (Doc. No. 10).
Defendant opposes remand. (Doc. No. 11).

DISCUSSION

“Under 28 U.S.C. § 1441 a defeartt in state court may remove the case to federal court
when a federal court would have had jurisdictibthe case had been filed there originally.”
Topeka Hous. Auth. v. Johnson, 404 F.3d 1245, 1247 (10th CR005). Generally, original

ke

jurisdiction is lacking unless “a federal questiis presented on the face of the plaintiff's
properly pleaded complaint™ or there is diversity of citizensHigh. (quotingCaterpillar Inc. v.
Williams, 482 U.S. 386, 392 (1987)3ee 28 U.S.C. 88 1331 and 1332. A party that invokes
federal jurisdiction bears the burdef proving removal is propen_aughlin v. Kmart Corp., 50
F.3d 871, 873 (10th Cir.1995)hgated on other grounds Byart Cherokee Basin Operating
Co., LLC v. Owens, 135 S. Ct. 547 (2014)). Given theited scope of federal jurisdiction,

“[rflemoval statutes are to be strictly constd, and all doubts are toe resolved against

removal.” Fajen v. Found. Reserve Ins. Co., Inc., 683 F.2d 331, 333 (10th Cir. 1982) (citations



omitted)! If the federal district court lacks jsdiction over the removed case, it must remand
the case to the state court. 28 U.S.C. § 1447(c).

In this instance, Defendant contends jurigditlies in this Court pursuant to the federal
guestion statute, which provides g district courts shall haveiginal jurisdiction of all civil
actions arising under the Constitution, laws, or treaties of the United States.” 28 U.S.C. § 1331.
Defendant argues Count Two of this action isnpised on Plaintiff's leegation that Defendant
deprived Plaintiff of his employment withodue process of law, which must arise under the
Fourteenth Amendment to the United Statesms@itution. Plaintiff argues Count Two sounds
only in state law.

The Court is not persuaded that Plaintiff's claim in Count Two raises a federal qdestion.
The statute Plaintif€ites in Count Two, Q.A. STAT. tit. 11, § 29-104, provides, “The chief and
members of all paid municipal fire departme shall hold their respective positions unless
removed for a good and sufficient cause as providedpplicable law oordinance.” Plaintiff
asserts the “applicable law” in this mattexdklahoma public policy, which gives rise tdBark
claim. See Darrow v. Integris Health, Inc., 176 P.3d 1204, 1210 (Okla. 2008) (discussing claims
available undeBurk v. K-Mart Corp., 779 P.2d 24 (Okla. 1989)).

Defendant argues Plaintiff's wrongful terraiion claim cannot be asserted under the
Oklahoma Constitution under the ruleRsrry v. City of Norman, 341 P.3d 689 (Okla. 2014). In

Perry, the Oklahoma Supreme Court held exacesgorce claims brought under the Oklahoma

! Defendant’'s argument that removal statutes should not be “strictly construed” is not well taken. Although
Defendant is correct that the United States Supreme Court has called this rule of construction into question, the rule
remains valid under existing Tenth Circuit authority.

2 Defendant does not argue that Count One of the Petition, a worker’s compensation retaliatory discharge claim, may
form the basis for federal jurisdiction. It is clear under Oklahoma law that state courts have exclusive jurisdiction
over such claims, and if this court retained jurisdiction over Count Two, this Court would be obliged to sever the
Count One claim and remand it to state court for determinaSes).e.g., Bivinsv. Glanz, 2012 WL 3136115 (N.D.

Okla. Aug. 1, 2012) (remanding workers’ compensation retaliatory discharge claim to state court while retaining
other claims).



Constitution are barred where the plaintiff llasause of action available under the Oklahoma
Governmental Tort Claims Actld. at 693. Applying this principl Defendant argues Plaintiff
has an available remedy under the Due Process Clause of the Fourteenth Amendment to the
United States Constitution, which bars hikim under Oklahoma law for deprivation of
employment without due process.

It is unclear to the Court wheth&erry would restrict Plaintf's Count Two claim.
However, it is clear to the Court that Defendaargument for federal jisdiction fails because
Plaintiff has not raised a claim pursuant te thnited States Constitution. Plaintiff cites only
Oklahoma law in the Petition, and asserts in his Motion for Remand that he is bririgjinkg a
claim under Oklahoma law. The Court will notspgudgment on the viability of such a claim,
but it is plain that Plaintiff bngs only a state-law claim and federal question is necessarily
raised. The state court can decide the legalilinalof Plaintiff's state-law claims. A state
court’s decision pertaining to Defendant’s lidifor violation of Oklahoma public policy does
not necessarily draw into quemsti federal constitutional issuesis a result, federal-question
jurisdiction does not lie.

CONCLUSION

For the reasons stated above, PIHistiMotion for Remand (Doc. No. 10) is

GRANTED.

IT 1SSO ORDERED this 20th day of May, 2016.

mes H. Payne
nited States District Judge
Eastern District of Oklahoma



