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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

Gina Murdock

Plaintiff,
VS. Case No. 0%V-518-TLW
MICHAEL J. ASTRUE,
Commissioner of the Social Security
Administration,

Defendant.

o N O

ORDER AND OPINION

Plaintiff Gina Murdockrequests judicial review pursuant to 42 U.S.C. § 405(g) of the
decision of the Commissioner of the Social Security Administrati@orfimissionér) denying
herapplication for disaility insurance benefitand supplemental security income (“SSI”) under
the Social Security Act, 42 U.S.C. 88 416(i), 423, and 1382c(a)(3)(A). In accordance with 28
U.S.C. 8§ 636(c)(1) &(3), the parties have consented to proceed be#orUnited States
Magistrate JudgeFor the reasons discussed below, the CA&RIRMS the Commissioner’'s
decision.

Standard of Review

Plaintiff filed her application for disability insurance benefits and 8&IJanuary 26,
2007, claiming an onselate ofNovemberl5, 2006.(R. 102. The relevant adjudication period
is from November 16, 2006 téebruary 25, 2009R.15, 103. The ALJ conducted a heng on
December 23, 2008 considerplaintiff's disability claim andthe ALJ denied theclaim on
February 25, 2009. (R22, 23). Following entry of his decision, the Appeals Coudeihied

plaintiff's request for review. (R. 1). The decision of the Appeals Council represents the
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Commissioner’s final decision for purposesffther appeal. 20 C.F.R. 88 404.981, 416.1481.
On February 1, 2010, plaintiff filed the subject action with this Court.

The role of the Court in reviewing a decision of the Commissioner under 42 U.S.C. §
405(g) isto determine whether substantial evidence suppodsddtision and whether the
applicable legal standards were correctly appligdggs ex. rel. Briggs v. Massnari 248 F.3d
1235, 1237 (10th Cir. 2001). Substantial evidence is more than a scintilla, less than a
preponderance, and is such relevant evidence as a reasonable mind might accepatstadequ
support a conclusiorRichardson v. Perales, 402 U.S. 389401 (1971) (quotingConsolidated
Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). Thixourt may neither reweigh the evidence
nor substitute its judgment for that of the CommissioBasias v. Secretary of Health & Human
Service, 933 F.2d 799, 800 (10th Cir. 1991).

A claimant for disability benefits bears the burden of proving that she is etisadf
U.S.C. § 423(d)(5); 20 C.F.R. 88 404.1512(a), 416.912(a). “Disabled” is defined under the Act
as an “inability to engage in any substantial gainful activigy reason of any medically
determinable physical or mental impairment which can be expected to result in dedticlo
has lasted or can be expected to last for a continuous period of not less than H2”mM@nt
U.S.C. § 423(d)(1)(A). To meet this burden a plaintiff must provide medical eviderae of
impairment and the severity of her impairment during the relevant adjudicated. #iC.F.R.

88 404.1512(b), 416.912(b). Disability is a physical or mental impairment “that results from
anatomical, physiolgical, or psychological abnormalities which are demonstrable by medically
acceptable clinical and laboratory diagnostic techniques” administgréalcbeptable medical
sources” such as licensed and certified psychologists and physicians. 42 U.S.C)@}28(d

20 C.F.R. 88 404.1513, 416.913.



Issues

Plaintiff raisesthe followingthreeissues on appeal:

(2) The ALJ erredin holding that the evidence did not support a finding that
plaintiff's condition mees or equas Listing 1.02, which would establigber se
disability.

(2) The ALJ erred by failing to properly consider the treating physiciants@npi

(3) The ALJ erred by failing to propergnalyzeplaintiff's credibility.

Plaintiff’'s Background

Plaintiff was born on January 1, 1968, and wasy/@&s old on healleged onset date.
(R. 27, 127). Plaintiff has a high school education and received training to become adCertifi
Medical Assistant (“CMA”).(R. 27). She has been married twice and currently resides with her
second husband and théiree minor children(R. 133). She is 5 feet 4.5 inches tall, and weighs
294 pounds. (R. 69). From 2000 to 2007, plaintifrked variougobs including:Department
Manager at WaMart, a caregiver at a nursing home, a customer service representativadlat a
center, a convenience store cashier, andfateria worker. (R.17Q77). Raintiff has na been
employed since Januard007. (R. 170).

Plaintiff alleges that shbas beerdisabledsince November 15, 200&ndis unable to
work due to problems wither knees, amability to use her hands, depression, and obesity. (R.
37, 159). Plaintiff underwent knee surgery on July 18, 2@@ér sustaining an injury while
playing baseball(R. 247). In August 2004, Gerald Shea, Digatingphysician, noted that she
had full range of motiom her kneeand by Septemberthatshe had minimal paim her knee.

(R. 247). On July 10, 2006laintiff visited Dr. Gregory Holt, M.D.,an orthopedic specialist



complaining of knee swellingnd pain in her knees and arms. (R. 244). The specialist found
severalissues wth her right kneeand recommendedsurgery® (R. 241). Plaintiff could not
afford the surgery. (R. 249).

Plaintiff alleges that in March 200%er regular activities includedriving, vacuuming,
cleaning the house, doing laundry, watching television, grocery shopping, handlimahee$,
and preparing sandwiches or microwave dinferameals (R. 212, 21416). Plaintiff claims
that these activities would take her a long timeatoomplish and that she needdtequent
breaks when completingese taskqR. 212, 214). Plaintiff saithat she was able to cdm her
personal needbut needed to sit whilgetting dressed. (R. 2133y August of 2007 plaintiff
claims that her regular activities were limited to the laundry and sometimes making ¢fner
191). Plaintiff claims her @ughter’s assistandelped hewith house cleaning, dishes, shaving
her legs, and sometimes getting off the toilet. (R. 191, 192).

Plaintiff was examined bfpavid WiegmanM.D., at the request of the Commissioner on
June 2, 2007. (R. 293). Dr. Wiegman found that her @nd leg strength were normal (although
she did have pain when moving her lower right &gy grip strength was normal, anérarm
and leg motion was normal. (R. 294). Dr. Weigman foundlzantiff's right knee waslightly
swollen, but she had a “symmetric and steady gait” of normal speed. (R. 295).

Thurma FiegelM.D., a state medical consultant, conducted a physicaluaktcapacity
assessment on June 8, 2007. B&4). Dr. Fiegel found thaplaintiff could lift 10 pounds
occasionallyand less than ten pounds frequently. 3®5). Dr. Fiegel found thatlaintiff could
stand or walk at leastvo hours in an eight hour daynd sit for about six hours in an eight hour

day. (R. 315). Dr. Fiegel found no othienitations. (R. 315318).

! (R. 241) Dr. Holt's nurse reported that plaintiff had a medial menisaa) lateral meniscal tear, and a
guestionable anterior cruciate ligament strain in her right knee.
2 Plaintiff claims she tookme hour to vacuunthirty minutes to make beds, and two hours to do laurfBry214).
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At the Commissioner’s requeglaintiff was seen by Jerry Patton, D.O., on September
28, 2007. (R. 377). Dr. Patton found thpdaintiff “walked in a safe and stable mannarid
“used a minimal amount of limping.” (R. 377). Dr. Patton addedghaintiff should be able to
walk one to two blocks without difficultand stated that “her biggest problem is that she is
significantly overweight.” (R. 377).

Gerald Shea, D.O., a treating physician at Pawhuska Indian Clinic, etechal Medical
Source Opinion of Residual Functional Capacity on December 22, 2008. (R. 514). Dr. Shea
statedthat plaintiff cansit four to five hours, stand or walk two to three hours, and frequently lift
less than ten pounds. (R. 514). Dr. Shea found that it was not medically necasglaintiff to
elevate her legs, but that she would need to elevate them occasionally. (R. 514). DouBtiea f
thatplaintiff needed thessisaince of a walker for walking but nfair standing. (R. 515).

Paintiff appeared before the ALJ on December 23, 2008. (R.P28intiff testified that
she had varicose veins, problems with her knees, numbness and pain in both her legs, and
numbnessn her hands. (R. 36, 37). She testified that she could not walk for very long distances
without a walkerand could only stand or walk for an hour at a time. (R. 37). Plaintiff described
the medications she was takirand her daily activitiessuch as doing thiaundryand cooking
microwave dinners. (R. 41).

The ALJ issued his final decision denyiptaintiff disability benefits on February 25,
2009. (R. 122). The ALJ found thaplaintiff suffered fromdegenerative joint disease of the
knees mild degenerative disc disease of lumbar spine, and obesity. (R. 14). The ALJ concluded
that these impairments resulted in significant work related limitgtiout fell short of equaling
the criteria for a sectiolisting. (R. 17). The ALJ alsoonclude thatplaintiff had the residual

functional capacity to perform sedentary work. (R. 17). The ALJ then foundpldnatiff is

% (R. 54) : Lortab and Tramodol for pain.



capable of performing past relevant work as a customer service representativat dhere are
a sufficient number of jobs in the regional economy in that field. (R. 21). For thasens, the
ALJ found thatplaintiff was not disabled from November 16, 2QG6&rough the date of his
decision (R. 22).
Discussion

Plaintiff first challenge the ALJ's decisiorat step three of the fivetep sequential
process' claiming that she did in fact meet or equal the criteria for listing fo®2 major
dysfunction of a joint(s) due to any cause. 20 C.F.R. 8§ 404(p) app. 1;(2R1A}).A Section
1.02 listingrequires a gross anatomical deformitghronic pain joint pain and stiffness with
signs of limitation of motion or other abnormal motion of the affected joint(s). 20 C&.R
404(p) gpp. 1(2010) In order to qualify for this listing a plaintiff must show slkesymptoms in
addition to: (A) involvement of one major weigbg¢aring joint, resulting in the inability to
ambulate effectively, or (B) involvement of one major peripheral joint in eachr eppemity,
resulting in the inability to perform fine and gross movemddtis.

Plairtiff allegesthat the ALJ did not properly link his decisida specific evidence,
statingthat the ALJ “failed to explain why the plaintiff's knee condition did not meet or equal

the Listing.” Okt. # 21 at 6). Plaintiff citesClifton v. Chater 79 F.3d 1007, 1009 (10th Cir.

1996) which held that “the ALJ was required to discuss the evidence and explain why he found
that appellant was not disabled stép three.” Rintiff's reliance onClifton is misplaced. In

Clifton, the Tenth Circuit reversed theALJ's decision because the ALJ “merely stated a

* The five'step sequence provides that the claimant (1) is not gainfully empl@)dthq a severe impairment, (3)
has an impairment which meets or equals an impairment presumed by #targdorpreclude substantial gainful
activity, listed in Appendid to the Social Security Regulations, (4) has an impairment which psetbhen from
engaging in their past employment, and (5) has an impairment which préhemtfrom engaging in any other
work, considering their age, education, and work experidRioger v. Sullivan962 F.2d 17 (10th Cir. 1992)
(unpublished) (citingVilliams v. Bowen 844 F.2d at 75052).
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summary conclusion that appellant’s impairments did not wreetual any listed impairment.”
Id. at 1009.n fact,the ALJ did not “even identify the relevant Listing&lifton, at 1009.

Here, on the other hanthe ALJdid discuss why he founglaintiff not disabled at step
three (R. 1517). The ALJ identifiedListings 1.02 and 1.04, and discussaeddetail why
plaintiff’'s condition did not meet or equal a relevant listi(fig.17). The ALJ correctly identified
what asection1.02 and 1.04.isting require explaining how plaintiff failed to satisfy these
requirements(R. 1617). The ALJ discussed in much detail that the plaintiff's abiitywvalk a
reasonable distance, at a good speed. (R. 19). In regards to the plaintiff's knee, whies qsalif
a “weightbearing joint” undeListing 1.02, the ALJ found that “[a] review of the entire record
does not reveal any signs, symptoms or laboratory findings of an impairment whidth w
impose more limitations on tleaimant’sability to perform basic work.” (R. 20). Regarding the
section 1.04 Listing, plaintiff producet evidence of nerve root impingement and straightening
of the nomal cervicélordosis, and obtainedo diagnosis of spinal arachnoditis diagnosis of
lumbar spinal stenosis with pseudoclaudication resulting in preclusion of effectiudadion.

(R. 15). The ALJdescribes in detawhy he foundthe plaintiff didnot meet a relvant Listing
and also discussed how the plaintiff's depression did not qualify for a section 12.04. Listing

Plaintiff also contends that th&LJ’s finding that she needed a walker to ambulate for
distances of greater than 100 feet, supported by Dr. Shea’s opinion, constitutesgatifiatthe
plaintiff meets or equals the requirements for Listing 1.02. (Dkt. 2623t Rlaintiff cites 20
C.FR. 8 404.1526(b)(3), which provid#sat “[i]f the findings related to your impairments are at
least of equal medical significance to those of a listed impairment, we will find that yo
combination of impairments is medically equivalent to that listiRidintiff urgesthat even “if

the plaintiff's condition does not meet Listing 1.02 it at least equals the rhemjndicance of



that Listing.” (Dkt. #21 at 7). Rintiff statesthat she has dysfunction of both knees,
chondronmaiacia, osteoarthritis, ameniscal tearsclaiming that all of these impairments meet
the physical requirements of a 1.02 Listihdy. Plaintiff arguesthat the functional limitation of
Listing 1.02 is met by her inability to walk more than one hundred feet unassistddaintiff
also assertshat the ALJ did not properly consider the impact of plaintiff's obesityher
medical issuedd.

The Court rejectplaintiff’'s contentions The duty of the reviewingourtis to determine

if substantial edence supports the ALJ'decision,meaningthis Courtcannot reweigh the

evidence osubstitute its decision for the AlkJopinion Casias v. Secretary of Health & Human
Service 933 F.2d 799, 800 (10th Cir. 199Despiteplaintiff's contentions, the ALJ didth fact
take plaintiff’s medical issueinto account.The ALJ properly considereplaintiff's medical
conditions and correctly concluddtat plaintiff did not meet a listingThe ALJ examined
Listings 1.02, 1.04, and 12.04 finding that the plaintiff did not meet or equalfahgse. (R. 15

16). The ALJ discussed the functional limitation requirement of a 1.02 Listing wéighres
that a plaintiff be unable tanmbulate effectively. 20 C.F.R. 8. 404(p) app(2D10) The ALJ
noted that Dr. Wiegmafound plaintiff possessed normal range of motion in her legs, in her
back, and her knee and ankle flexion were normal. 8. The ALJ also note®r. Fiegels
findings showinghat plaintiff could stand or walk for two hours of an eight hour day, and that
the plaintiff possesses a steady gait allowing her two walk one or two blotksumiifficulty.

(R. 19). As forplaintiff's obesity, the ALJ did consider the effect that the condition had on
plaintiff. Obesity may be found to be disabling at step three if therart impairment that, in
combination with obesity, meets the requirements of a list®§R 011p at *5. The ALJ cited

the examination of plaintiff by Dr. Patton who concluded that despite plaintiff' stplsts was



able to walk with “a minimal amount of limping(R. 19). The ALJ concluded thplaintiff was
able to ambulate effectively dewp her obesity. (R. 1220). Thus, theALJ's decision that
plaintiff was not disabled at step three of the sequential evaluation preasssupported by
substantial evidence.

Paintiff’s next argument ishat the ALJ failed to properly consider the opinion of Dr
Shea, hetreating physician(Dkt. # 21 at 8). This argument does not merit a reversal of the
ALJ’'s decision. Plaintiff claims that Dr. Sheatpinion identifying her severe physical
limitations was effectivig ignored ly the ALJ, who failed to addreggaintiff's limitations while
sitting, standing, and walkingd. Plaintiff claims that the ALJncorrecty determined thabDr.
Shea did “not note any objective findings which would suppogtehmnitations” to plaintiff's
upper extremities. (R. 20, Dkt. # 21 at 8).

Despite theseontentions,ite ALJ properly considered the opinion of Dr. Shea in light of
all other existing evidence. The ALJ correctly found tthe opinion of Dr. Shea as to the
plaintiff's upper extremitiesvas not supported by the weight of the evideritleere areseveral
factors that a court must weigh in determining whether or not the treatysgeipin’s opinion is
given controlling weight including; the length and frequency of examination, the reatdre
extent of the treatment relationship, the supportability of the physiciarpkaration, the
consistency between the opinion and the evidence in record as a whole, whethgsithanpis
a specialist in the controlling area, and other factors. 20 C.F.R. § 404.1528d{&datcher v.

Dep’'t of Health and Human Sery®2 F.3d 288, 290 (10th Cir. 1995). In additionerigrally,

we give more weight to the opinions fram. treating sources”, because of the unique ability of
a treating physician to provide detail and perspective that “cannot be obtainethéaioective

medical findings alone.” 20 C.F.R. § 404.1527(d)(2). However, the treating physiciansnopini



must be well-supported by medally acceptable clinical and labooay diagnostic techniques”
andnot be fnconsistent with the other substantialdanceto be given controlling weiglit.d;

Hamlin v. Barnhart365 F.3d 1208, 1215 (10th Cir. 2004).

Here, the ALJ articulated the weight he gave Dr. Sheai'sian by stating he gave it
“little weight”, and he explained the reason for not giving Dr. Sheg@ision controlling weight:
it “does not note any objective findings which would support thgedlémitations.” (R. 20).

The ALJ notedthat Dr. Shea’s medical opinion waonsistent with the opinions of tlegher
examining physicians, and the weighttbé medical evidence on recoid. For exampleDr.
Wiegman found that the plaintiff had a normal grip and arm streagthDr. Patton found that
the plaintiff could walk in a stable and consistent manner. (R191&14515. The ALJ
correctly considered the opinion of Dr. Shea in lighalbthe evdence on record and notéuke
inconsistencies between Dr. Shea’s opinion and the opinions of other examiysraygis.

Plaintiff's final challengas thatthe ALJ failed to properly considgalaintiff's credibility
whenmaking his decision. (Dkt. # 24t 9). Plaintiff argues that “[tlhe ALJ’s rejection of the
claimant’s allegations is not based on the evideridePlaintiff assertghat he ALJ improperly
considered plaintiff's vacation in Growas a sign that her occurrence of pain has been greatly
overstatedld. at 10. Plaintiff also alleges thdter failure to testify that she took any medication
prior to the hearing does not show any lack of credibility.Rather plaintiff argues thait was
the failure of the ALJ imot asking thorough enough questidds Plaintiff concludes that “[t]he
ALJ’s failure to consider the factors in sectidd4.1529(c)(3) and to link his finding with the
evidence” constituted legal errdd.

The ALJ isrequired to consider the impact that a plaintiff's pain, medication, treatment,

and other factors has on the plaintiff's daily livirR) C.F.R. § 404.1529(c)(3)Paintiff cites
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Hardman v.Barnhar862 F.3d 676, 679 (10th Cir. 2004hich the Tenth Circit statedthat the

ALJ must “explain why the specific evidence relevant to each factor led hioortolude
claimant’s subjective complaints were not credibl&enerally, the reviewing couwtill “treat

credibility determinations made by an ALJ as bindipgn review."Gosset v. Bowen862 F.2d

802, 807 (10thCir. 1988); Broadbent v. Harri$98 F.2d 407, 413 (10th Cir. 198&n ALJ,

howevermust base his findings on substantial evidence, and not “just a conclusion in the guise

of findings.” Kepler v.Chater 68 F.3d 387, 391 (10th Cir. 1995). There must be a link between

the ALJ’s credibility determination and the evidence in the redakd.

Here, the ALJ’s finding concerning plaintiff's credibility was propEne ALJnoted that
plaintiff's “medicaly determinable impairment£an reasonably be construed to have caused her
alleged aliments, but that, plaintiff'sstatements concerning the intensity, persistence and
limiting effects of these symptoms are not credible to the extent the@ycaresistent” compared
to the plaintiff's residual functional capacity assessment. (R. T). ALJ found plaintiff’'s
testimony about her pain, taking of medications, and lack of side effects of neditatoe
inconsigent because “[t]he pain experiend®dthe claimant is limiting but, when compared with
the total evidence, it is not severe enough to preclude all types of work” wHEmtalquestion
plaintiff's credibility. Id.

The ALJalso stated thaplaintiff's decision to go vacation after tlaleged onset date
“tends to suggest that the alleged symptoms and limitatiorys haee been overstatedld.
During this period plaintiff complained of disabling pain tipaévented her from doing any
work. Id. While vacationingdoes not necessarily metirat plaintiff was not disabled, activities
such as‘'vacation may be considered, along with the other evidence, in determining wéether

person is entitled to disabling benefitdkin v. Sullivan 1993 WL 379403, *4 (N.D. Q&. May

11



25, 1993). The ALJ properly considered plaintiffs vacation trip as a basis fangcakr
credibility into question.
Accordigly, the ALJ’s decision thafplaintiff was not disabled is supported by

substantial evidence in the record and the correct legal standards wesd.appli

Conclusion
Based on the foregoing, the CoAEFIRMS the decision of the Commissioner denying
disability benefits to plaintiff

SO ORDEREDthis day 3% of March 2011.

e S

T. Lane Wilson
United States Magistrate Judge
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