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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA
CHRISTOPHER GENE MOYER,
Petitioner,
Case No. 10-CV-543-JHP-PJC

VS.

ANITA TRAMMELL,

N N N N N N N N N

Respondent.

OPINION AND ORDER

Thisis a 28 U.S.C. § 2254 habeas corptisacPetitioner is a state inmate and apppiaos
se. Before the Court is Respondent’s motion to dismiss petition for habeas corpus as time barred
by the statute of limitations (Dkt. # 5). Peditier filed a response to the motion (Dkt. # 9).
Respondent’s motion is premised on 28 U.S.€244(d) (imposing a one-year limitations period
on habeas corpus petitions). For the reasons discussed below, Respondent’s motion to dismiss
should be granted and the petition should be dismissed with prejudice as time barred.

BACKGROUND

Petitioner was charged in Ottawa Countytidlct Court, Case No. CF-2003-447C, with
Possession of Marijuana in tReesence of a Child (Count 1), Possession of Controlled Dangerous
Substance Within 2000 Feet of School orkP@ount 2), Delivery of Controlled Dangerous
Substance Within 2000 Feet of Park or School (Count 4), Possession of Controlled Dangerous
Substance without Affixing Tax Stamp (Count&hd Unlawful Possession of Drug Paraphernalia
(Count 6). On January 30, 2004, after being acceptethie drug court, he entered pleas of guilty,
and executed a drug court plea agreement and penfae contract as to Counts 1, 2, 4, and 5. As

a result, sentencing was delayed for three years, or until January 30, 2007, unless Petitioner
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graduated or was terminated from the drug cprogiram prior to that date. On July 15, 2005, the
court sustained the State’s motion to revokd Retitioner was removed from drug court. In
accordance with the plea agreement, Petitiomas sentenced that day to two (2) years
imprisonment plus fines and costs on each of Goliaind 2, twenty (20) years imprisonment plus
fines and costs on Count 4, angefi(5) years imprisonment pléises and costs on Count 5, with
the sentences to be served concurrently.

Petitioner appealed the revtioam from drug court to the Oklahoma Court of Criminal
Appeals (“OCCA”). By order filed September 15, 2006, in Case No. F-2005-691, the OCCA
affirmed the state district court’s ord® termination from drug court. S&kt. # 6, Ex. 1. Nothing
in the record indicates Petitioner sougétiorari review in the United States Supreme Court.

On May 13, 2009, Petitioner filed an application for post-conviction relief. See
www1.odcr.com. By order filed June 26, 2009, theetigdtrict court granted post-conviction relief
as to Count 2 and reversed and disnaig3etitioner’s conviction on that count. Igi. # 6, Ex. 2.
Post-conviction relief was denied &sPetitioner's remaining claims. |@etitioner filed a post-
conviction appeal at the OCCA. On September 8, 2009, in CasB@2009-674, the OCCA
affirmed the state district court’s order grantingart and denying in part Petitioner’s application
for post-conviction relief. SeBkt. # 6, Ex. 3.

On August 23, 2010, the Clerk of Court recéiver filing Petitioner’s petition for writ of
habeas corpus (Dkt. # 1). In his petition, Petitioner raises claims challenging both the validity of

his guilty pleas and the termination of his participation in drug court.



ANALYSIS
The Antiterrorism and Effective Death Penalty Act (“AEDPA”), enacted April 24, 1996,
established a one-year limitations period for habeas corpus petitions as follows:

(1) A 1-year period of limitation shall apply to an application for a writ of
habeas corpus by a person in custody purgsadhé judgment of a State court. The
limitation period shall run from the latest of —

(A) the date on which the judgment became final by the
conclusion of direct review or the expiration of the time for seeking
such review;

(B) the date on which the impedent to filing an application
created by State action in violatiohthe Constitution or laws of the
United States is removed, if the applicant was prevented from filing
by such State actions;

(C) the date on which the constitutional right asserted was
initially recognized by the Supreme Cuuirthe right has been newly
recognized by the Supreme Court and made retroactively applicable
to cases on collateral review; or

(D) the date on which the factual predicate of the claim or
claims presented could have been discovered through the exercise of
due diligence.

(2) The time during which a properly filed application for State post-
conviction or other collateral review with respect to the pertinent judgment or claim
is pending shall not be counted towang period of limitation under this subsection.

28 U.S.C. § 2244(d). In general, the limitations period begins to run from the date on which a
prisoner’s conviction becomes final, but can alsmmence under the terms of § 2244(d)(1)(B), (C),
and (D). In addition, the limitations period islédl or suspended during the pendency of a state
application for post-conviction relief properly filed during the limitations period. § 2244(d)(2).
Application of the provisionsf § 2244(d)(1)(A) to the instacase leads to the conclusion
that this habeas petition wakel after the expiration of thene-year limitations period. Although
Petitioner pled guilty on JanuaBp, 2004, he was not sentenced until July 15, 2005, when his
participation in drug court was terminated. eT@CCA concluded direct review of Petitioner’s

judgment and sentence on September 15, 2006. Therefore, Petitioner’s convictions became final
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on December 14, 2006, after the 90 day tinreopdor filing a petition for writ ofcertiorari in the
United States Supreme Court had lapsedL8eke v. Saffle237 F.3d 1269, 1273 (10th Cir. 2001).

His one-year limitations clock gan to run on December 15, 2006, bkris v. Dinwiddie ---

F.3d ---, 2011 WL 1591814, *6 n.6 (10Cir. 2011), and he had one year, or until Monday,

December 17, 2007, to file a timely petitimm writ of habeas corpus. Semited States v. Hurst

322 F.3d 1256 (10th Cir. 2003) (applgiFed. R. Civ. P. 6(a) to callate AEDPA deadline). The
petition in this case was not received fonfiuntil August 23, 2010. Unless Petitioner is entitled
to tolling of the limitations period, his petition is untimely.

Although the running of the limitations periogbuld be tolled or suspended during the
pendency of any post-conviction or other colateproceeding with respect to the pertinent
judgment or claim properly filed during the ltations period, 28 U.S.C. § 2244(d)(2); Hoggro v.
Boone 150 F.3d 1223, 1226 (10th Cir. 1998), Petitiodier not seek any post-conviction relief
during the relevant period. Petitioner’s applicatior post-conviction relief was not filed until May
13, 2009, or approximately seventeen (19nths after the December 17, 2007, deadline. A
collateral petition filed in state court after theit@tions period has expired no longer serves to toll

the statute of limitations, Sdeasher v. Gibson262 F.3d 1135, 1142-43 (10th Cir. 2001). As a

result, the post-conviction proceeding commerog@etitioner after expiration of the limitations
period did not toll the limitations period under § 2244(d).
In response to the motion to dismiss (Dkt. #3titioner argues, in large part, the merits of

his habeas claims. He also alleges that he is “functionally illiterate,” that time in his facility’s law

'December 15, 2007, fell on a Saturday. Theegfonder Fed. R. Civ. 6(a), Petitioner had
until Monday, December 17, 2007, to file a timely petition for writ of habeas corpus.
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library has been limited due to lockdowns, andttthe state district court judge abused his
discretion in terminating his participation in drug court. Rdst, the Court cannot consider the
merits of Petitioner's habeas claims unless he overcomes the limitations bar. The Court has
determined above that Petitioner is not entittedtatutory tolling under § 2244(d)(2). Therefore,
Petitioner must demonstrate entitlement to equitable tolling in order for the Court to consider the
merits of his claims.

Section 2244(d) is not jurisdictional and dsratation may be subject to equitable tolling.

Holland v. Florida--- U.S. ---, 130 S.Ct. 2549562, 177 L.Ed.2d 130 (2010Q); saleoGibson v.

Klinger, 232 F.3d 799, 808 (10th Cir. 2000); Miller v. Mekd1 F.3d 976, 978 (10th Cir. 1998). To
be eligible for equitable tolling, a petitioner mousike a two-pronged demonstration: “(1) that he
has been pursuing his rights diligently, and (2) swehe extraordinary circumstance stood in his

way,” Yang v. Archuletgs25 F.3d 925, 928 (10th Cir. 2008) (quoting Lawrence v. FlgsdiaU.S.

327, 336 (2007)), so as to prevent him from tyriding his habeas petition. A petitioner’s burden
in making this demonstration is a heavy oneoarcwill apply equitable tolling only if a petitioner
is able to “show specific facts to support his claim of extraordinary circumstances and due

diligence.” 1d. (quoting_Brown v. Barrow512 F.3d 1304, 1307 (11th Cir. 2008)).

Petitioner has not demonstrated that he pursiedlaims diligently; nor has he met the
burden of pleading “rare and exceptional circumstances” sufficient to warrant equitable tolling.
Gibson 232 F.3d at 808. The Court recognizes that Petitioner appeasand avers that he is
unfamiliar with the law. SeBkt. # 9. However, Petitioner’s conclusory statement concerning his
lack of functional literacy is insufficient to demonstrate entitlement to equitable tolling. Marsh v.

Soares223 F.3d 1217, 1220 (10th Cir. 2000) (“[1]t is well established that ‘ignorance of the law,



even for an incarcerated pro se petitioner, generally does not excuse prompt filing.” (citations
omitted)); Miller, 141 F.3d at 978. Furthermore, Petitioner’s reference to prison lockdowns does
not qualify as an extraordinary event entitling Petitioner to equitable tolling. Petitioner fails to
provide specific dates for the lockdowns and, as a result, his vague allegations do not justify
equitable tolling._Id(noting that petitioner “has provided specificity regarding the alleged lack
of access [to legal materials] and the steps he took to diligently pursue his federal claims”).

To the extent Petitioner claims to be actyatinocent of the incidents resulting in his
termination from drug court, sé#kt. # 9, the Court finds he s@ot made the showing necessary
to qualify for equitable tolling. The Tenth Ciithas held that where “a petitioner argues that he
is entitled to equitable tolling because he is actually innocent, . . . the petitioner need make no
showing of cause for the delay.” Lopez v. Tr&#8 F.3d 1228, 1230-31 (10th Cir. 2010). Rather,
“a sufficiently supported claim of actual innocenceates an exception to procedural barriers for
bringing constitutional claims, regardless of whether the petitioner demonstrated cause for failure
to bring these claims forward earlier.” [flo establish a credible claim of actual innocence, a
petitioner must support his claim with “new relial@vidence-whether it be exculpatory scientific
evidence, trustworthy eyewitness accounts, orcatiphysical evidence-that was not presented at

trial,” Schlup v. Delp 513 U.S. 298, 324 (1995), and show “tihas more likely than not that no

reasonable juror would have convicted Inrthe light of the new evidence.” ldt 327. In this case,
Petitioner provides no new evidence supporting hisctdiactual innocence. For that reason, his
claim of actual innocence does not entitle him to equitable tolling.

Petitioner failed to file his petition for writ dlabeas corpus within the one-year limitations

period. He is not entitled to statutory or gghle tolling of the limitations period. Respondent’s



motion to dismiss shall be granted and the petition shall be dismissed with pregitiaeed by
the statute of limitations.
Certificate of Appealability

Rule 11 Rules Governing Section 2254 Casesin the United Sates District Courts, instructs
that “[t]he district court must issue or deny atifieate of appealability when it enters a final order
adverse to the applicant.” Pursuant to 28 U.S.C. § 2253, the court may issue a certificate of
appealability “only if the applicant has made a substantial showing of the denial of a constitutional
right,” and the court “indicates which specific issuassues satisfy [that] showing.” A petitioner
can satisfy that standard by demonstrating thaistwes raised are debatable among jurists, that a
court could resolve the issues differently, or thatquestions deserve further proceedings. Slack

v. McDanie| 529 U.S. 473 (2000) (citing Barefoot v. Esteli®3 U.S. 880, 893 (1983)). In

addition, when the Court’s ruling is based ongeidural grounds, a petitioner must demonstrate that
“jurists of reasorwould find it debatable whether the petition states a valid claim of the denial of
a constitutional right and that jurists of reason widurdd it debatable whether the district court was
correct in its procedural ruling.”_Slack29 U.S. at 484.

In this case, the Court concludes that a cedié of appealability should not issue. Nothing
suggests that the Court’s ruling resulting in the @sal of this action as time barred is debatable
or incorrect. The record is devoid of anyharity suggesting that the Tenth Circuit Court of
Appeals would resolve the issues in this case differently. A certificate of appealability shall be

denied.

ACCORDINGLY, IT ISHEREBY ORDERED that:



Respondent’s motion to dismiss petition fortwef habeas corpus as time barred by the
statute of limitations (Dkt. # 5) granted.

The petition for writ of habeas corpus (Dkt. # 1disnissed with preudice.

A separate Judgment shall be entered in this matter.

A certificate of appealability idenied.

DATEDTHIS__ & day of August, 2011.

Uited States District Judue
Northern District of Okluhoma



