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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

INAYAT M. DAR, )
)
Plaintiff, )
) Casd&No. 11-CV-213-JED-FHM
V. )
)
JOSE OLIVARES, Field Office Director of )
Bureau of Citizenship and Immigration )
Services; and BUREAU OF CITIZENSHIP )

AND IMMMIGRATION SERVICES, )
)
)

Defendants.

OPINION AND ORDER

The Court has for its consideration thotion for Summary Judgment filed by the
defendants, Jose Olivares and the Bureauitfe@ship and Immigration Services. (Doc. 29).
Plaintiff, Inayat M. Dar, filed a Response (D@&5), and defendants filed a Reply (Doc. 40) as
well as a Notice of Supplemehtaegal Authority (Doc. 41). The Court has reviewed these
submissions, the Administrative Record (“A.R(Doc. 24), and the ajipable law. For the
reasons set forth herein, the Court detees that the Motion should be granted.

l. Background

The facts are largely undisat Plaintiff is a native anditizen of Pakstan. In 1984,
after pleading nolo contendere, plaintiff was coted of indecent exposure and sentenced to
two years in prison. The sentence was suspkaden conditions. (A.R. 87-88). More relevant
to this proceeding, on September 24, 1993, he wargyetl in Tulsa County District Court with

attempted rape, in violation of Okla. Stat. 21, 8§ 1115 (Count 1l)and sexual battery in

! The facts set forth herein are the Courtisdings of fact, and the legal determinations
herein are the Court’'sonclusions of law. See8 U.S.C. § 1421(c) (reew of denial of
naturalization application includes the distgourt making its own findings and conclusions).
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violation of Okla. Stat. tit. 21§ 1123(B) (Count 2)(A.R. 139). On July 15, 1994, he entered a
plea of nolo contendere and was convicted and sentenced t@rkOoyethe convictions, to run
concurrently. The sentences were suspended. (A.R. 85-86, 139, 144, 50, 814).

Plaintiff adjusted to lawful permanent résnt status on January 13, 1994, six months
before his 1994 attempted rape and sexual batteryictions. (A.R. 314). On January 2, 2004,
Immigration and Customs Enforcement placeairgiff in custody and initiated removal
proceedings because of 1894 convictions. On May 20, 200dn immigration judge granted
plaintiff relief from removal under former Imgmation and Nationality Act § 212(c), which
permitted plaintiff to remain in the United States as a lawful permanent resident.

Plaintiff applied for naturalization by bmission of a FormN-400 Application for

Naturalization dated May 4, 2009. (A.R. 73,.75pn November 5, 2010, the United States

2 The bottom of the copy of the Judgment &mhtence on Count 2efeual battery) is cut
off in the Administrative Record, such thaetkdefendant asserts its“iunclear regarding the
sentence imposed” on that convictioBe€A.R. 85; Doc. 29 at 3,nf1). After reviewing the
entire Administrative Record, the Court findstliplaintiff was sentenced to 10 years on Counts
1 (attempted rape) and 2 (sexual battery)uto concurrently. For exnple, the July 15, 1994
minute entry on the docket for the sentencinghen1994 convictions reflexa sentence of 10
years on Counts 1 and 2 “to run concurrent andeswdgr” (A.R. 144), anfidavit of plaintiff's
counsel from that case confirms the sahbee of the judgment and sentenseeA.R. 814), and
plaintiff's counsel’s submission for relief frodeportation further confirmed convictions on both
the attempted rape and sexual battery counts (A.R. 474).

8 The statute authorizing relief from removadleportation of resident aliens (formerly §
212(c) of the Immigration andlationality Act, codified at8 U.S.C. § 1182(c) (1994)) was
repealed by amendments made by the AntiterroaischEffective Death Penalty Act of 1996 and
repeal and replacement of 8§ 212(c) in thkegal Immigration Reform and Immigrant
Responsibility Act of 1996 (“lIRIRA”). Becausgongress did not clearlgxpress an intention
for retroactive application of thaepeal, the Supreme Court has held that aliens convicted prior
to the enactment of the repeal are not prohibiitech seeking relief from deportation / removal
under the former § 212(c)See I.N.S. v. St. Cyb33 U.S. 289, 326 (2001)§"212(c) relief
remains available for aliens . . . whose coteits were obtained thugh plea agreements and
who, notwithstanding those conviatis, would have been eligibler 8 212(c) relief at the time
of their plea under the law then in efféct As plaintiff's convictions were in 1994, he was not
disqualified from seeking relief fromeportation under the former § 212(c).
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Citizenship and Immigration Serds (“USCIS”) denied the appéton. (A.R. 61-62). As the
basis for denial, the USCIS foundapitiff's convictions to be aggravated felonies, such that
plaintiff did not meet the requement for good moral characterda consequently, was ineligible
for naturalization. (A.R. 62). On December2010, plaintiff appealed the USCIS’s denial of
the application for naturalizan. (A.R. 25). USCIS deed the appeal, based upon its
determination that plaintiff “wasonvicted of an aggravate@lony, and . . . is therefore
permanently barred from naturalizing becaasthis conviction.” (A.R. 24).

Pursuant to 8 U.S.C. § 1421 (plaintiff initiated this ation, requesting de novo review
of the denial of his application for natlization. Defendants @ moved for summary
judgment, citing the applicable statutes and the undisputed evidence.

Il. Standards Governing Summary Judgment

Summary judgment is appropridié the movant shows that there is no genuine dispute
as to any material fact and the movant is exttito judgment as a matter of law.” Fed. R. Civ. P.
56(a); see Celotex Corp. v. Catret77 U.S. 317, 322-23 (1986)nderson v. Liberty Lobby,
Inc., 477 U.S. 242, 250 (1986). “By its terms, [tRele 56] standard pwides that the mere
existence ofsomealleged factual dispute between thetigg will not deéat an otherwise
properly supported motion for sumary judgment; the requirement is that there bgemuine
issue ofmaterial fact.” Anderson 477 U.S. at 247-48 (emphasis aniginal). “[SJummary
judgment will not lie if the disputabout a material fact is not ‘g@ine,’” that is, if the evidence
is such that a reasonable jury coulture a verdict for the nonmoving party.Id. at 248. In
considering a summary judgment motion, the touhus determine “iether the evidence
presents a sufficient disagreement to require sgiam to a jury or whether it is so one-sided

that one party must prevail as a matter of lawd’ at 251-52. The non-mor#s evidence is



taken as true, and all justifiable and reasonaife&xences are to be drawn in the non-movant’s
favor. Id. at 255.

The summary judgment procedure is “not . disiavored procedural shortcut, but rather
[is] an integral part of the Federal Rulesasvhole, which are designed ‘to secure the just,
speedy and inexpensive deteration of every action.” Celotex 477 U.S. at 327. When the
moving party has carried its burden under Rafie its “opponent must do more than simply
show that there is some metaphysical doubt asetonthterial facts. . . Where the record taken
as a whole could not leaal rational trier of facto find for the non-mowig party, there is no
‘genuine issue for trial.”’Matsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574, 586-

87 (1986). “The mere existence of a scintdfaevidence in support of the plaintiff's position
will be insufficient; there must be evidence on which the [trier of fact] could reasonably find for
the plaintiff.” Anderson477 U.S. at 252.

The Federal Rules of Civil Procedure, imting Rule 56, generally apply to proceedings
for admission to citizenshipSeeFed. R. Civ. P. 81(a)(3). Federal courts have concluded that
the summary judgment process under Rule 5épjslicable to proceedings under 8 U.S.C. §
1421(c) for de novo district courtview of denial of an application for naturalizatiodBee, e.g.,
Kariuki v. Tarange 709 F.3d 495, 502-03 (5th Cir. 2018)han v. Gantner464 F.3d 289, 295
(2d Cir. 2006);Abulkhair v. Bush413 F. App’x 502, n.4 (3d Cir. 2011¢ernuda v. Neufe|d

307 F. App’x 427, n.2 (11th Cir. 2009).

4 Plaintiff does not challenge the Courtsithority to rule on the summary judgment
motion. Indeed, in his Response, plaintiff ciade 56 summary judgment standards. (Doc. 35
at 8-9).



Ill.  Discussion

A. The Naturalization FramewofRequiring Good Moral Character

The burden is on the person segknaturalization ‘® show his eligibity for citizenship
in every respect.”Berenyi v. District Director, rimigration & Naturalization Sery385 U.S.
630, 637 (1967). Because citizenskiptus, “once granted, canrigtly be taken away, the
Government has a strong and legitimate interest in ensuring that only qualified persons are
granted citizenship.”Id. Any doubts about cienship “should be res@d in favor of the
United States and against the claimand’ (citation omitted). The burden requires the applicant
for naturalization to prove, by a prepondera of the evidence, that he meels of the
requirements for naturalizatioand is thus eligible to become a citizen of the United St&es.

8 C.F.R. § 316.2(b).

In order to qualify fomaturalization, a person must meettain residency requirements
and establish that “[he] has been and still geeson of good moral character, attached to the
principles of the Constitution of the Uniteda&s, and well disposed to the good order and
happiness in the United States.” 8 U.S.C. 8714). An alien seeking naturalization shadk
“be regarded as, or found to be, a persomadd moral character [if], during the period for
which good moral character is required to be established, [he] is, or was .whmaéany time
has been convicted of an aggravated felonyd@ged in subsection Y@3) of this section) 8
U.S.C. 8§ 1101(f)(8) (emphasis added). “Aapated felony” under § 1101(a)(43) includes
“rape,” “a crime of violence,” ofan attempt . . . to commit an offse described” in that section.

8 U.S.C. § 1101(a)(43)(A), (F), (V).
The good moral character bar of § 1101(f)(§uoted above) and amendments to the

definition of “aggravated felony” under § 1101(a)(48¢ central to thisase. Section 1101(f)(8)



was amended, by the Immigration Act of 1990, to add conviction for an “aggravated felony” to
the list of circumstances that barfinding of good moral charactetfSeePub. L. 101-649, §
509(a), 104 Stat. 4978 (1990). At the same time, the definition of “aggravated felony” under 8
1101(a)(43) was broadened to include “any craheiolence (as defined under [18 U.S.C. § 16],
not including a purely political offense) for whi¢he term of imprisonment . . . is at least 5
years.” Id., 8 501(a)(3).

“Aggravated felony” was again amended witte enactment of the IIRIRA, effective
September 30, 1996. In the IIRIRA, “rape” waklad to the list of aggwated felonies under
subparagraph § 1101(a)(43)(A). Pub. L. 104-2m8, C, § 321(a)(1)110 Stat. 3009 (1996). At
the same time, the IIRIRA reduced, from five yearsne year, the term gkntence required to
make a “crime of violence” an “aggravated felony” under 8 1101(a)(43)Ig).8 321(a)(3). In
the IIRIRA, Congress provided that the currerfirdigon of the term “aggravated felony” shall
be applied “regardless of whether the convittieas entered before, on, or after the enactment
of this paragraph [September 30, 1996]ld., 8 321(b). The currentersion of the statute
continues to require the use of the current aggealfelony definition “regardless of whether the
conviction was entered befor@, or after September 30, 1996.” 8 U.S.C. § 1101(a)(43).

Because rape was not included in the diédim of aggravated felony until September 30,
1996, plaintiff argues that his 1994 conviction &tempted rape was improperly used to deny
his application for naturalizath. He specifically argues thagtroactive application of the
aggravated felony definition (as amended in 1996) to his 1994 conviction for attempted rape
violates the Ex Post Facto Clause of the UnB&tes Constitution. Haso argues that the 1994
conviction is “too remote in timetb be considered in denyingshapplication for naturalization.

Finally, plaintiff asserts thaan immigration judge’s 2004 graof relief from removal under



former Immigration and Nation&ji Act § 212(c) adjudicated iimoral character and barred
USCIS from denying his naturaétion application based upon aleged lack of good moral
character. Each of plaintiffassertions is addressed below.

B. Retroactive Application Does Néiolate the Ex Post Facto Clause

Plaintiff argues that, becausafie” was not added to the laft aggravated felonies until
1996, the Ex Post Facto Clause prohibits USCISrsad@f his application for naturalization, as
it imposes “legal consequences to a crimicahviction that occurred [in 1994] before it was
enacted.” (Doc. 35 at 12). The Court disagrdess well-settled that the Ex Post Facto Clause
(U.S. Const. art. I, 8 9, cl. 3pplies only to laws that impogeenalties that are criminal in
nature, and courts have consistently heldt tmmigration consequences like removal or
deportation, while severe, aretrmiminal penalties subject tine Ex Post Facto Claus&ee,
e.g., Galvan v. Press8847 U.S. 522, 531 (1954%lvarado-Fonseca v. Holde631 F.3d 385,
391-92 (7th Cir. 2011)Montenegro v. Ashcrof855 F.3d 1035, 1037 (7th Cir. 2004ge also
Bhalli v. Ashcroft 96 F. App’x 588, 592 (10th Cir. 2004) (citigdplvan 347 U.S. at 531) (“it is
well established that the Ex Post Facto Gtawdoes not apply téaws and regulations
determining an alien’s right tom&in in the United States.”).

Plaintiff argues thaPadilla v. Kentucky559 U.S. 356 (2010) chged that long-standing
rule and “expanded the ‘criminal’ right to effe@ counsel to the ‘civil’ issue of immigration
consequences,” and that, “[b]y doing this, ®preme Court has indicated that immigration
consequences are so important and crucial thatstimeyld be protected lnghts assoeited with
criminal penalties.” (Doc. 35 40). Circuit Courts have reject the argumerglaintiff asserts
here. For example, iMorris v. Holder 676 F.3d 309 (2d Cir. 2012), the petitioner appealed a

ruling by the Board of Immigration Appeals (B1) that affirmed an immigration judge’s



finding that the petitioner was removable. Thétjmmer argued that retroactive application of
the immigration amendments to the definitioh “aggravated felony” in his deportation
proceedings violated the Ex Post Facto Clause.at 316. After recognizing the long line of
authority that statutes retroactively setting criteria for deportationadwiolate the Ex Post
Facto Clause, the petitioner Morris argued (as plaintiff does here) tHzadilla altered the
established rule. The Second Circuit rejet¢tedpetitioner’'s argument, reasoning as follows:

In Padilla, the Supreme Court held that [an alien] criminal defendant’s counsel

has an obligation under the Sixth Ameradhto inform that defendant whether

his plea carries a risk of dertation. . . . Both this @uit and, more importantly,

the Supreme Court, have long heldattrdeportation and removal are civil

proceedings.Padilla itself expressly affirms that “removal proceedings are civil

in nature,” and although “deportation is atmailarly severe ‘penalty,” . . . it is

not, in a strict sense, a crimingénction.” Given this languageje do not

construe Padilla as overturning this Circuit’s prior precedent that “statutes

retroactively setting criteria for deportation do not violate the ex post facto

clause.”
Morris, 676 F.3d at 316-17 (emphasis added) (omat and internal paren. omitted) (quoting
Padilla); see also Chan v. Gantnet64 F.3d 289, 293 (2d Cir. 200@jtations omitted) (“The
denial of citizenship is a ciMproceeding to which the Ex Pdsacto Clause does not apply”).

In a deportation case similar dMorris, the Seventh Circuit also held that retroactive

application of an amended defion of aggravated felony, whidlesulted in deportation, did not

violate the Ex PosfFacto Clause Alvarado-Fonseca v. Holde631 F.3d 385, 391-92 (7th Cir.

° In Asagwara v. Gonzale205 F. App’x 644 (10th Cir. 2006an alien sought review of
the BIA’s dismissal of his appeal from a revaborder. The alien argued that retroactive
application of IIRIRA’s definitionof “conviction” violated his due process rights. After quoting
IIRIRA’s language providing that the definitiotshall apply to conwtions and sentences
entered before, on, or after the date of” IIRIRAgctment, the court concluded that retroactive
application of the defition of “conviction” did not violate the alien’s due process rightsl. at
647-48. In arriving at that detaination, the court noted “Cong®s ability to retroactively
expand the class of aliens subject to deportation for criminal activity 4t 647. The court also
cited a Second Circuit decisiothat rejected a due procesballenge to the retroactive
application of IIRIRA’s “aggravated felony” definitiond. at 647-48 (citindKuhali v. Renp266
F.3d 93, 111 (2d Cir. 2001)).



2011). Like the Second Circuit iNlorris, the Seventh Circuit cohaed that the Supreme
Court’s decision ifPadilla did not render retroactive criteriarfdeportation to be in violation of
the Ex Post Facto Claus@lvarado-Fonsecab31 F.3d at 392.

For the same reasons articulatedviarris and Alvarado-Fonsecathis Court concludes
that retroactive application of the definition ajgravated felony to plaintiff's 1994 convictions
does not violate the Ex Pdsacto Clause. The Court also natiest the penalty at issue in this
civil proceeding regarding the dentl naturalization to citizenshig much less severe than that
involved in the deportatioproceedings at issue Morris and Alvarado-Fonseca Plaintiff is a
permanent resident, and he is being deniedrefitof naturalization, rathethan being subjected
to apenaltyof deportation. Thus, the resuitthis case is clearlgivil and does nbimplicate or
remotely resemble a criminal penalty toiefhthe Ex Post Facto Clause would apply.

In addition, statutes should be retroactivapplied when the statute at issue indicates a
clear intent that it is to be applied retroactive¥han 464 F.3d at 293 (citingandgraf v. USI
Film Products 511 U.S. 244, 280 (1994)pee also Sibanda v. I.N,282 F.3d 1330, 1334 (10th
Cir. 2002) (citingLandgraf 511 U.S. at 280)). Congress madear its intent to apply the
current, expanded definition of aggravated felony “regardless of whether the conviction was
entered before, on, or after September 30, 1998"U.S.C. § 1101(a)®. Thus, it is
unnecessary to apply the judicial dédfaules of statutory constructiorSee Landgraf511 U.S.
at 580 (If “Congress has expresslegeribed the statute’s propeach . . . there is no need to
resort to judiciablefault rules.”).

In I.LN.S. v. St. Cyr533 U.S. 289 (2001), the Supreme Court determined that Congress
had not clearly indicated an intention that IIRIRAepeal of § 212(c) apply retroactively. The

Supreme Court’s reasoning included ibservation that, by comparison, Congress had



“‘indicate[d] unambiguously its intention t@pply specific provisions [of the I[IRIRA]
retroactively.” St. Cyr 533 U.S. at 318-19. The Supreme Court continued with an example,
which is directly applicable here: “IIRIRA’s andment of the definition of ‘aggravated felony,’
for example, clearly states that it applies witbpet to ‘conviction[s] . . entered before, on, or
after’ the statute’s enactment datdd. (quoting 8 321(b) of IIRIRA).In light of the Supreme
Court’s express pronouncement adrigress’s “unambiguous| ] intentido apply [thedefinition
of ‘aggravated felony’] retroactivelyid., as well as the statute’s plain language reflecting such
intent, this Court must concludihat the definition of aggraved felony is to be applied
retroactively. See also Chgmi64 F.3d at 293Cf. Falaniko v. MukaseyY72 F. App’x 742, 749
(10th Cir. 2008) (noting “th&upreme Court’s recognition Bt. Cyrthat the amended definition
of ‘aggravated felony’ clearlgpplied retroactively.”).

Because plaintiff’'s 1994 conviction for attete@ rape is an aggravated felony, USCIS
properly determined that the conviction ptuted a finding of good moral character for
purposes of determining plaintiffapplication for naturalization.

C. The 1994 Sexual Battery Convictiorairime of Violence and an Aggravated
Felony, Preventing a Finding of Good Moral Character

Even were the Court to ignore the abundaaotdegal authority establishing that the
definition of aggravated felony applies retroaelyto the attempted rape conviction, the Court
notes an alternate reason barring a findigood moral character under 8 1108(f). USCIS
determined that the 1994 sexualtbgy conviction was an aggravated felonyjtagas a crime of
violence. SeeA.R. 62). The Court finds that the 199neiction for sexual battery is a “crime
of violence” under § 1101(a)(43)(F). The défon of “aggravated felony” under § 1101(a)(43)
was broadened to include “any crime of ete (as defined under [18 U.S.C. § 16], not

including a purely poalical offense) for which the term of prisonment . . . is at least 5 yeans”
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the 1990 Immigration Aceffective Nov. 29, 1990, yeabeforeplaintiff's conviction for sexual
battery.SeePub. L. 101-649, § 501(a)(3), 104 Stat. 4978 (189Thus, even assuming the 1994
conviction for attempted rape presented some problgmretroactivity (which it does not), the
sexual battery conviction, whicls a conviction for a crime o¥iolence as defined under 18
U.S.C. § 16, was an aggravated fgl@t the time of that conviction.

The definition of “crime of violence” in 18 U.S.C. § 16 is:

(a) an offense that has as an element the use, attempted use, or threatened use of
physical force against the persamnproperty of another, or

(b) any other offense that is a felomydathat, by its nature, involves a substantial

risk that physical force against the mersor property of another may be used in

the course of committing the offense.

18 U.S.C. § 16.

“To determine whether statute describes a crime of vioben we ordinarily look only to
the elements of the state-law offens®amaso-Mendoza v. Holde653 F.3d 1245, 1248 (10th
Cir. 2011) (citingEfagene v. Holder642 F.3d 918, 921 (10th Cir. 2011 The application of
this “categorical approach” requires courts tanfoconsideration of th@articular facts of the
case” and to “consider the offense generically in. terms of how the law defines the offense
and not in terms of how an individual offender might have committed it on a particular
occasion.” United States v. Rook§56 F.3d 1145, 1147 (10th Cir. 2009) (construing “crime of
violence” under U.S.S.G. 8§ 4B1.2) (quotiBggay v. United StateS53 U.S. 137, 141 (2008)).

In this case, plaintiff was coroted of sexual batteny violation of Okla. Stat. tit. 21, §

1123(B). (A.R. 139, 144, 474). Atdhtime of his conviction, thadtatute prohibited sexual

battery, which was defined as “the intentionaldioing, mauling or feeling of the body or private

6 In 1996, the term of imprisonment to qualify for an aggravated felony was amended from
five years to one year. Puh.104-208, 110 Stat. 3009 (Sept. 30, 1996).
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parts of any person sixteen (16) years of agelder, in a lewd and lascivious manner and
without the consent of the persorOkla. Stat. tit. 21, § 1123(B) (West 1992).

The Tenth Circuit has held that a sexbalktery under the Oklahoma sexual battery
statute involves a “serious possibility . . . gk of physical injury,” making it a “crime of
violence” under the Federal Sentencing Guidelingsited States v. Rowlan857 F.3d 1193,
1195-98 (10th Cir. 2004). In arriving at thainclusion, the court noted that, “[b]ecause the
statute at issue here presupposes a lack of coitseatessarily carriesith it a risk of physical
force,” and “[tlhe serious risk dbodily injury is aconstant in cases inwohg sexual battery.”
Id. at 1197-98. The Fifth Circuit has cit&bwlandand held that “the risk that physical force
will be used to complete the offense of sexudtdna is substantial” such that a sexual battery
under Okla. Stat. tit. 21, § 1123(B) a “crime of violence” witin the meaning of 18 U.S.C. §
16(b) and an “aggravated felonyZaidi v. Ashcroft374 F.3d 357, 359-61 (5th Cir. 2004).

In accordance witlRowlandand Zaidi, the Court finds and cohuaes that plaintiff's
1994 conviction for sexual battery was a convictiondo offense involving a “substantial risk
[of] physical force against [a] person,” renigr it a “crime of vioence” under 18 U.S.C. §
16(b). Thus, the conviction was an “aggraeafelony” under 8 1104{(43), which bars a
finding of good moral character for purposdshe naturalization applicatioBee§ 1101(f)(8)’

D. Plaintiff's Convictions are Not Too Remote in Time

Plaintiff also argues #t his 1994 convictions are “too retadn time” to be considered
to bar a finding of good moral character, becahseconvictions were entered more than five

years prior to the filing of hispgplication for naturalization. (Do@&5 at 17). For this argument,

! Because the Court finds the 1994 attemptquk rand sexual battery convictions are
aggravated felonies, which bar a finding of gaodral character, the Court need not make any
determination with respect to the plainsfiéarlier 1984 conviction for indecent exposure.
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he relies upon 8 U.S.C. § 1427(ald.X. That provision states inlevant part that, to qualify for

naturalization, an applicant, “dag all the periods referred ia this subsection, [must have]
been and still [be] a person of good moral character. .I1d.,”§8 1427(a)(3). That subsection
refers to periods of up tove years immediately precedirtge filing of the naturalization

application. See id. § 1427(a)(1).

Plaintiff asserts that this statutory referemnadive years requires that he only establish
that he has been of good moral character sirveeyears before he filed the application. The
Court disagrees, based upon the express language dpplicable statutes, the clear intent
expressed by Congress, and applicable case fdn determining whether the applicant has
sustained the burden of establishing good macladracter and the other qualifications for
citizenship specified in [§ 1427{a}he Attorney General shatlot be limited to the applicant’s
conduct during the five years preceding thing of the application, but may take into
consideration as a basis for such determinaherapplicant’s conduct and acts at any time prior
to that period.” 8 U.S.C. § 1427(e) (emphasis added).

Moreover, the statutory good moral charadiar provides that an alien shall not be
regarded as a person of good matadracter if, during the five year period, he is or was “one
who at any timehas been convicted of an aggravatddrig (as defined inubsection (a)(43) of
this section).” 8 U.S.C. 8§ 1101(f)(8) (emplswsidded). Applying this definition, the Second
Circuit has squarely rejectele five year argument rda by plaintiff here. ItChan the Second
Circuit noted that “during the period for which gootbral character is required,” — i.e. ‘the five
years immediately preceding the date of filing his application,” 8 1427(a) — Chan remained ‘one
who at any time has been convicted of an agaped felony.’ . . . Although Chan committed his

aggravated felony more than five yearstle past, he remains one who has committed an

13



aggravated felony, and therefore, tn@y not receivenaturalization.” Chan 464 F.3d at 294.
This Court agrees with the Seco@dcuit's analysis, as it is coissent with a plain reading of
the applicable statutes, which bar a findaiggood moral charaatef the applicant at any time

has been convicted of an aggravated feloryee8 U.S.C. § 1101(f)(8) (emphasis added).

E. Grant of Relief from Removal in 2004 Does Not Bar USCIS from Applying the
Good Moral Character Bar to Platiif’'s Naturalizaion Application

Finally, plaintiff argues thathe doctrine of res judicata tad the USCIS from denying
his naturalization applicatiorin light of the immigration judge 2004 grant of relief from
removal under former 8 212(c) of the Immigratimd Nationality Act. (Doc. 35 at 12). That
provision permitted the Attorney General the disoreto grant relief from deportation / removal
to any permanent resident aliggho had maintained an un-relinquished domicile in the United
States for at least seven consecutive yearkyrgpas the resident alien had not been convicted
and served at least 5 years imprisonment fa&& on more aggravated felonies. 8 U.S.C. 8
1182(c) (1994) (repealed 1996).

The Court is not persuaded by plaintiffres judicata argument. While plaintiff
repeatedly asserts thilie immigration judge adjudicated th@aintiff has good moral character,
the record cited by plaintiff simply reflects a pre-printexdn, with a marked box indicating that
§ 212(c) relief was “granted.” (A.R. 109). ThHatm does not mention or allude to good moral
character.See id. Plaintiff's own submission to the US&In support of his request for § 212(c)
relief identified three requireents for such relief, none afvhich included or required any
finding of good moral characterS¢eA.R. 474).

Furthermore, while “evidence attesting toespondent’s good character (e.g. affidavits
from family, friends, and responsible communipresentatives)” is ongf many factors which

may guide the Attorney Generaldiscretion in granting a 8§ 212(ajiver, that provision does
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not require any finding of “good moral characteG&e In re Marin16 I. & N. Dec. 581, 584-85
(B.1.A. 1978) (defining factors coitered in reviewing requestsrfwaiver under 812(c)). The
immigration judge was required, “[u]pon review tbile record as a whole . . . to balance the
positive and adverse matters to determine whether discretion should be favorably exeldised.”
Character is one of numerous positive matters to be consideeedd.

Thus, even though the immigration judge considered letersaffidavits or other
evidence relating generally to plaintiff's “good cheter’” as one factan the determination, a
finding of “good moral character” is not a reanrent to obtain a § 212(c) waiver, and 8§ 212(c)
doesnot apply or require “good moral character.” tRex, “good moral charaateis defined in 8§
1101(f), and there is an absoldiar to a finding of “good moral character,” for purposes of
naturalization, where, as hetbe applicant has been convictedan aggravated felonySeeS§
1101(f)(8); see also Ljutica v. Holder588 F.3d 119, 127-28 (2d Cir. 2009) (prior 8 212(c)
waiver of deportation does npteclude USCIS from denying naalization based upon a lack of
good moral characterfzhan 464 F.3d at 295 (“arding of ‘good moratharacter’ was not a
statutory prerequisiter necessarily a considén for relief under 8 212(c)”).

Moreover, the applicable law expresslyoyides that “[n]Jo finding by the Attorney
General that the applicant [for naturalizationhist deportable shall be accepted as conclusive
evidence of good moral character8’ U.S.C. § 1427(d). It isear that Congress intended that
no waiver of deportatiogranted by the Attorney Generalahbe considered conclusive
evidence of good moral charact&ee id.

In In re Balderas20 I. & N. Dec. 389, 391 (B.l.A. 1991the BIA held that discretionary
relief under § 212(c) does not waive the underlyiiagis of deportabilityand, therefore, “the

crimes alleged to be grounds for excludabilitydeportability do not disappear from the alien’s
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record for immigration purposes.” The Seconhlird, Fourth, Fifth, Seventh, Eighth, Ninth, and
Eleventh Circuits haveited the reasoning ddalderasand determined that a 8 212(c) waiver
does not preclude subsequent reliance upon coongcto bar other forms of immigration relief
or benefits. See Chan464 F.3d at 295 (prior 8§ 212(c) eflidoes not preclude reliance upon an
aggravated felony to bar findy of good moral character fquurposes of naturalization
application);Rodriguez-Munoz v. Gonzale#l9 F.3d 245, 248 (3d Cir. 2005) (grant of § 212(c)
relief waives only the finding of deportabilitytheer than the basis of the deportability, and the
crimes that supported deportability do not gssar from the alien’s record for immigration
purposes; alien’s 1992 conviction remainedaggravated felony for other purposdsyjardo-
Bania v. Gonzales217 F. App’'x 238 (4th Cir. 2007) (ewaf plaintiff received a 8 212(c)
waiver, plaintiff would remain deportable undBalderas because such waiver “does not
eliminate or pardon convictions”) (quotirgplderag; Molenda v. 1.N.$.998 F.2d 291, 294-95
(5th Cir. 1993) (prior 8 212(c) relief on a coawon did not result in forgiveness of that
conviction for purposes of it being combinedthwother events to establish new basis for
deportation);Bakarian v. Mukaseys41 F.3d 775, 784 (7th Cir. 2008) (finding that, even if an
earlier conviction had been subjeéata § 212(c) waiver, it could dtibe used as a basis for later
removability);Munoz-Yepez v. Gonzales5 F.3d 347, 350 (8th Ci2006) (rejecting argument
that 8§ 212(c) relief would waive the conwiam and immigration comgjuences for other
immigration purposesBecker v. Gonzaleg73 F.3d 1000, 1003-04 (9th Cir. 2007) (even if a §
212(c) waiver were available for a 1978 conwintithe conviction would remain an aggravated
felony for subsequent purposekglil v. United States Att'y Genl198 F. App’x 910, 913 (11th

Cir. 2006) (determining that waiver of removability undeg 212(c) for a 1995 conviction
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would not alter the character of the prior conviction as being an aggravated felony for other
immigration purpose$).

The Court agrees with the reasoning of the Circuits to have considered the issue and
rejects plaintiff's argument that USCIS ispluded from applying the good moral character bar
to plaintiff's aggravatedielony convictions for nee and sexual battery.
IV.  Conclusion

Upon de novo review of the AdministragivRecord, consideration of the summary
judgment submissions by the parties, and analysithe applicable la, the Court finds and
concludes that there is no genuine dispute amyomaterial fact and that the movant is entitled
to judgment as a matter of law. Because plifihtis been convicted et least one “aggravated
felony” as defined in § 1101(a)(43), he is learunder 8 1101(f)(8) from being regarded as “a
person of good moral character’” and, accordingly,cannot satisfy his burden to qualify for
naturalization under § 1427(a).

IT IS THEREFORE ORDERED that thaefendants’ Motion for Summary Judgment
(Doc. 29) is herebgranted. A separate Judgment is entered herewith.

SO ORDERED this 25th day of July, 2013.

8 In a recent unpublished decision, the Tenth Circuit also cited the reasoBatferas
in determining that a grant of waiver of grourmdsnadmissibility of convictions for adjustment-
of-status purposes doe®t erase or waive the underlyingrovictions for other immigration
purposes.See Kleynburg v. Holde013 WL 2233925 at **2-310th Cir. May 22, 2013).
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