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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

RAYMOND G. ANDERSON,
Petitioner,
CaseNo. 11-CV-265-TCK-PJC

VS,

JANE STANDIFIRD, Warden,

N N N N N N N N N

Respondent.

OPINION AND ORDER

This is a habeas corpus action. Petitioneestttat he filed his petition under the authority
of 28 U.S.C. § 2241. Sdakt. # 1. Before the Court is Remndent’s motion to dismiss petition for
habeas corpus as time barred by the statute of limitations (Dkt. # 6). Petiicstate inmate
appearingoro se, filed a response (Dkt. # 8) to the tiom to dismiss. Respondent’s motion is
premised on 28 U.S.C. § 2244(d) (imposing a one-year limitations period on habeas corpus
petitions). For the reasons discussed belowCthat finds that the petition was not timely filed.
Therefore, Respondent’s motion to dismiss shall be granted and the petition for writ of habeas
corpus shall be dismissed with prejudice.

BACKGROUND

On December 8, 2003, in Tulsa County Ditourt, Case No. CF-2003-1485, Petitioner
entered blind pleas of guilty to charges of Attempting to Manufacture a Controlled Dangerous
Substance (Count 1), Injury to a Minor Ch{i@ounts 2, 3, and 4), Bsession of a Controlled
Dangerous Substance (Count 6), PossessiorMarijuana (Count 7), and Possession of

Paraphernalia (Count 8)SeeDkt. # 7, Ex. 1. On January 12, 2004, the state district court found

!Petitioner was not charged in Count 5, Maimitag a Dwelling Where Controlled Drugs are
Kept. SedDocket Sheet, Case No. CF-2003-1485, www.oscn.net.
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Petitioner guilty and sentenced him to ten (18rg (Count 1), fifteen (15) years (Counts 2, 3, and
4), five (5) years (Count 6), and oflg year (Counts 7 and 8). Seecket Sheet for Case No. CF-
2003-1485, viewed at www.oscn.net. Counts 1, 6, 78avete ordered to run concurrently; Counts
2, 3, and 4 were ordered to run concurrentithveach other, but consecutively with the other
counts, Se®kt. # 7, Ex. 1. At the time of sentencingudicial review hearing was set for January
10, 2005._Id Petitioner did not file a mimn to withdraw plea and did not otherwise perfect an
appeal to the Oklahoma Court of Criminal Appeals (“OCCA”). Hee

OnJanuary 10, 2005, the district court judge iediPetitioner’s sentences as follows: five
(5) years suspended (Count 1), fifteen (15) yeattsall but twelve (12) years suspended (Counts
2, 3, and 4), and five (5) years suspended (Count 6)Cdadnts 1 and 6 were ordered to run
concurrently with each other and consecutively with Counts 2, 3, andZbudts 2, 3, and 4 were
ordered to run concurrently with each other. Retitioner did not appeal his modified sentences to
the OCCA._ld.

On December 24, 2008, Petitioner was discharged from prison, subject to terms and
conditions of probation. IdHowever, on April 13, 2009, Petition&as taken into custody and, on
June 3, 2009, he was returned to prison, after Depat of Corrections (DOC) officials reviewed
his sentence records and determitied a mistake had been made Bdcause the crime of Injury

to a Minor Child is subject to the 85% Ruéad Petitioner's sentences had not been administered

Effective July 1, 1999, a person committing onam&numerated list of felonies, 2da.
Stat. tit. 21, § 13.1, on or after Mart, 2000, and convicted of the offense “shall serve not less than
eighty-five percent (85%) of the sentenceimaprisonment imposed within the Department of
Corrections. Such person shall not be eligibtgfrole consideration prior to serving eighty-five
percent (85%) of the sentence impdsind such person shall not be eligible for earned credits or
any other type of credits which have the effgateducing the length of the sentence to less than
eighty-five percent (85%) of the sentence imposed.” Okla. Stat. tit. 21, § 12.1.
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pursuant to the 85% Rule prior to his release, @Cials determined he had been released from
custody five (5) years too early.

On September 14, 2009, or approximately fien@®®nths after he was taken into custody
because of DOC’s mistake, Petitioner began chgiie his convictions angentences by filing his
first application for post-conviction relief requesgithat he be granted a certiorari appeal out of
time. SeeDkt. # 1 at 6; sealsoDocket Sheet for CF-2003-1488ewed at www.oscn.net. On
October 30, 2009, the state district court denied the requesDkse# 1 at 33, attached order.
Petitioner attempted to appeal to the OCCGawever, by order filed December 18, 2009, in Case
No. PC-2009-1101, the OCCA declined jurisdiction and dismissed the attempted post-conviction
appeal as untimely. S&kt. # 1 at 38, attached order.

OnJanuary 5, 2010, Petitioner filed a secondiegapn for post-conviton relief requesting
a post-conviction appeal out of time. $#Ewcket Sheet for CF-2003-1485, viewed at www.oscn.net.
By order filed April 12, 2010, theate district court recommended that Petitioner be granted a post-
conviction appeal out of time. I@n June 18, 2010, the OCCA granted a post-conviction appeal out
of time. Sedkt. # 1 at 40, attached order. Howe\wyr,order filed October 29, 2010, in Case No.
PC-2010-676, the OCCA denied Petitioner’s reqteest certiorari appeal out of time. Sekt. #
1, at 43, attached order.

On April 29, 2011, the Clerk of Court received for filing Petitioner’s petition for writ of
habeas corpus (Dkt. # 1). Petitioner avers, updaalty of perjury, that he placed his petition in
the prison mailing system on April 28, 2011. &ti.13. Thus, under the prisoner mailbox rule, the

earliest file date for this petition is April 28, 2011. $miston v. Lack487 U.S. 266 (1988). In his

petition, Petitioner claims that his blind pleagoilty were not knowingly and voluntarily entered

because he was not advised that his sentefocemjury to a Minor Child were subject to



Oklahoma’s 85% Rule. S&xt. # 1. He also claims that lagorney provided ineffective assistance
in failing to advise him of the 85% Rule and thatwas denied due process when he was returned
to prison without a hearing. IdRespondent argues that consideration of Petitioner’s claims is
precluded by the one-year statute of limaas provided at 28 U.S.C. § 2244(d). B4 #s 5, 6.
ANALYSIS
The Antiterrorism and Effective Death PégaAct (‘“AEDPA”), enacted April 24, 1996,
established a one-year limitations period for habeas corpus petitions as follows:

(1) A 1-year period of limitation shalpaly to an application for a writ of
habeas corpus by a person in custody purgadhé judgment of a State court. The
limitation period shall run from the latest of —

(A) the date on which the judgment became final by the
conclusion of direct review or the expiration of the time for seeking
such review;

(B) the date on which the impeaent to filing an application
created by State action in violatiohthe Constitution or laws of the
United States is removed, if the applicant was prevented from filing
by such State actions;

(C) the date on which the constitutional right asserted was
initially recognized by the Supreme Cutirthe right has been newly
recognized by the Supreme Court and made retroactively applicable
to cases on collateral review; or

(D) the date on which the factual predicate of the claim or
claims presented could have been discovered through the exercise of
due diligence.

(2) The time during which a properly filed application for State post-
conviction or other collateral review with respect to the pertinent judgment or claim
is pending shall not be counted towang period of limitation under this subsection.

28 U.S.C. § 2244(d). In general, the limitations period begins to run from the date on which a
prisoner’s conviction becomes final, but may also begin to run under the terms of § 2244(d)(1)(B),
(C), and (D). Also, the limitations period is tolled or suspended during the pendency of a state

application for post-conviction relief properly filed during the limitations period. § 2244(d)(2).



To the extent Petitioner challenges the validityis pleas of guilty, accepted by the state
district court on January 12, 2004, his one-yeaitditions period began to run, under 28 U.S.C. §
2244(d)(1)(A), when his convictions became final. Because Petitioner failed to file a motion to
withdraw his pleas of guilty in Case No. @B03-1485, his convictions became final ten (10) days
after pronouncement of his Judgment and Sentence, or on January 22, 20B4leSe2, Rules
of the Oklahoma Court of Criminal Appeals (retug the defendant to file an application to
withdraw plea of guilty within ten (10) daysofn the date of the pronouncement of the Judgment
and Sentence in order to commence an appeal from any conviction on a plea of guilty). As a result,
his one-year limitations clock for any claim chaligng his convictions began to run on January 23,
2004. Absent atolling event, a federal petition fat efrhabeas corpus filed after January 23, 2005,

would be untimely._SeBnited States v. Hurs822 F.3d 1256 (10th Cir. 2003) (applying Fed. R.

Civ. P. 6(a) to calculate AEDPA deadline).

Although the running of the limitations periogbuld be tolled or suspended during the
pendency of any post-conviction or other colakeroceeding with respect to the pertinent
judgment or claim properly filed during the ltations period, 28 U.S.C. § 2244(d)(2); Hoggt60

F.3d at 1226, Petitioner did not seek post-conviction or other collateral deligfg the relevant

*The Court recognizes that on January 10, 2005, dbedistrict court held a judicial review
hearing and modified Petitioner’s sentences. In unpublished opinions, panels of the Tenth Circuit
Court of Appeals have deternaith that a motion for judiciakview, as provided under Oklahoma
law, is not an “application for State post-conviction or other collateral review” for purposes of
tolling the limitations period under 28 U.S.C. § 2244 (d)(2)., 8egBohon v. Oklahom&813 Fed.
Appx. 82, 84 n.1 (10th Cir. 2008) (unpublished); Nicholson v. Higdid3 Fed. Appx. 7, 8 n.2
(10th Cir. 2005) (unpublished) (determining thatduse motions for judicial review, pursuant to
Okla. Stat. tit. 22, § 982a, seek discretionary rexaed their denial is not appealable, they cannot
be construed as applications for post-coneictielief and do not toll the limitations period under
8§ 2244(d)(2));_seealso Clemens v. Sutter230 Fed. Appx. 832, 834 n.1 (10th Cir. 2007)
(unpublished). However, the United States Supr€mert recently held that a motion to reduce a
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period. Petitioner’s first application for post-conviction relief was not filed until September 14,
2009, or more than four and one half yearg #fie January 23, 2005, deadline. A collateral petition
filed in state court after the limitations periodshexpired no longer serves to toll the statute of

limitations. _Sed-isher v. Gibson262 F.3d 1135, 1142-43 (10th Cir. 2001). As a result, the post-

conviction proceedings commenced by Petitiontrafxpiration of the limitations period did not
toll the limitations period. Therefore, thistian, commenced on April 28, 2011, at the earliest,
appears to be untimely.

Even if the Court were to calculateetlone-year habeas deadline under 28 U.S.C. §
2244(d)(1)(D) (providing that the one-year limitations period may begin to run on “the date on
which the factual predicate ofdltlaim or claims presented could have been discovered through the
exercise of due diligence”), Petitioner’'s habeas petition would still be untimely. The focus of
Petitioner’s petition is that he did not know ab@ktahoma’s 85% Rule when he entered his blind
guilty pleas. Under § 2244(d)(1)(D), Petitioner’s gy@ar limitations period began to run when he
discovered, or could have discovered through theceseeof due diligence, the factual predicate of
his claim, i.e., that his sentences were suldgettiie 85% Rule. Petitioner states in his petition that

he was first told about the 85% Rule on April 13, 2009, when he was taken into custody after DOC

state prisoner’s sentence fileddaocordance with Rhode Island lawalified as an application for
“collateral review” and served to tollélone year limitations period. Wall v. Khali31 S. Ct. 1278
(2011). To date, the Tenth Circuit has not addressed whether thédMhtig applies to a case
involving a motion for judicial review filed pursuant to Oklahoma law. However, the Court need not
determine in this case whether Wafiplies to a motion for judiai review filed under Oklahoma

law because more than four (4) years passtvddes the modification of Petitioner’s sentences on
January 10, 2005, and the filing of the first apgiion for post-conviction relief on September 14,
2009. As a result, even if Petitioner's one-year limitations period did not begin to run until his
sentences were modified on judicial review, bine year expired well before he filed his first
application for post-conviction relief and his federal habeas petition would still be untimely under
§ 2244(d)(1)(A).



officials discovered their mistake. SB&t. # 1 at 6. Thus, under § 2244(d)(1)(D), Petitioner’s one
year limitations period accruedt the latest, on April 13, 2009, and he had from April 14, 2009,
until April 14, 2010, to file a petition for writ of habeas corpus.

On September 14, 2009, or prior to the one geadline, Petitioner filed his first application
for post-conviction relief. The state distrmburt denied the application on October 30, 2009.
Petitioner’s deadline for filing a timely post-conviction appeal was Monday, November 30, 2009.
His post-conviction petition in error was not filed until December 2, 2009. As a result, by order filed
December 18, 2009, in Case No. PC-2009-1101 ptst-conviction appeal was dismissed as
untimely. Therefore, the appeal was not “propéled” as required under 28 U.S.C. § 2244(d)(2).
However, Petitioner is entitled to tolling for the thirty (30) days after entry of the state district

court’s order when he could have filed aglynpost-conviction appeal. Gibson v. Kling282 F.3d

799, 804 (10th Cir. 2000) (holdingatregardless of whether a petitioner actually appeals a denial
of a post-conviction application, the limitatiopsriod is tolled during the period in which the
petitioner could have sought a timely appeal undee &&t). Thus, he is entitled to tolling of the
limitations period from September 14, 2009, wheriiled his application in state district court,
through November 30, 2009, or the first business daty t(80) days after the state district court
denied relief on October 30, 2009, or for a total of 77 days.

OnJanuary 5, 2010, Petitioner @lla second application for gasonviction relief requesting
a post-conviction appeal out of time. By order filed April 12, 2010, the state district court
recommended that Petitioner be granted a post-comvigppeal out of time. On June 18, 2010, the
OCCA granted a post-conviction appeal ouirok. However, by order filed October 29, 2010, in

Case No. PC-2010-676, the OCCA denied the pmstiction relief sought by Petitioner, a certiorari



appeal out of time. Thus, Petitioner is entittedolling of the federal limitations period from
January 5, 2010, when he filed his second apicdor post-conviction relief, through October
29, 2010, when the OCCA denied his request for a carti@ppeal out of time, or for a total of 297
days.

Petitioner is entitled to a total of 374 daygalfing, 77 days for té first post-conviction
proceeding and 297 days for the second post-conviction procéedimtension of the habeas
deadline of April 14, 2010, by 374 days resulta mew deadline of April 23, 2011. Since April 23,
2011, fell on a Saturday, Petitioner’s deadlins watended to Monday, April 25, 2011. As stated
above, Petitioner filed his petition on April 28, 2011, at the earliest. Therefore, the federal habeas
petition is untimely even if the one-year limitations period accrued under § 2244(d)(1)(D).

In response to the motion to dismiss, Petitioner sets forth a series of arguments supporting
a request for equitable tolling. SB&t. # 8. He argues that it would be unfair to calculate his one-
year period from the date he was sentencedéftering his blind plea because he was unaware of
the basis for his habeas claims until more than(Byeears after sentencing when he first learned
that the 85% Rule applied to his sentences. However, the Court has determined above that even if
Petitioner’'s one-year period began to run wheteamed about the 85% Rule, his petition is still

untimely.

“*Although the OCCA granted a post-convictiqpeal out of time, Petitioner is not entitled
to tolling for the entire period beeen the filing of his initial aggation for post conviction relief
and the OCCA'’s final denial. That argumentsHheeen rejected by the Tenth Circuit Court of
Appeals._Seé&ibson 232 F.3d at 804-06 (stating that “[gthte court’s decision to look beyond
procedural deficiencies or to grant an appeabbtitne does not transform all of a petitioner’s state
filings into one ‘properly filed’ application, whicessentially ‘relates back’ to a petitioner’s original
application for state post-conviction relief”).




The Court recognizes that the statute of limitations contained in 8 2244(d) is not
jurisdictional and may be subject to equitable tolling. Eaéer v. Marr, 141 F.3d 976, 978 (10th

Cir. 1998);_see als@ibson v. Klinger232 F.3d 799, 808 (10th Cir. 2000). However, to be eligible

for equitable tolling, a petitioner must make a fronged demonstration: “(1) that he has been
pursuing his rights diligently, and (2) that soex¢raordinary circumstance stood in his way,” Yang

v. Archuleta 525 F.3d 925, 928 (10th Cir.2008) (quoting Lawrence v. Flp&da U.S. 327, 127

S. Ct. 1079, 1085 (2007)), so as to prevent hamftimely filing his habeas petition. A petitioner’s
burden in making this demonstration is a heang: a court will apply equitable tolling only if a
petitioner is able to “show specific facts topport his claim of extraondary circumstances and

due diligence.” Id.(quoting_Brown v. Barrow512 F.3d 1304, 1307 (11th Cir. 2008)).

Petitioner has not demonstrated that he purhissdaims diligentlyeven after he found out
about the 85% Rule. Nor has he met the buadgteading “rare and exceptional circumstances”
sufficient to warrant equitable tolling. Gibs@82 F.3d at 808. As a rdsiPetitioner is not entitled
to equitable tolling.

CONCLUSION

The Court concludes that this petition igiorely. Respondent’s motion to dismiss petition
for habeas corpus as time barred by the statdimitétions shall be granted. The petition for writ
of habeas corpus shall be dismissed with prejudice.

Certificate of Appealability

Rule 11, Rules Governing Section 2254 Casesitltiited States District Courts, instructs

that “[t]he district court must issue or deny atifieate of appealability when it enters a final order

adverse to the applicant.” Pursuant to 28&.G. § 2253, the court may issue a certificate of



appealability “only if the applicant has made a substantial showing of the denial of a constitutional
right,” and the court “indicates which specific issuassues satisfy [that] showing.” A petitioner

can satisfy that standard by demonstrating thasthes raised are debatable among jurists, that a
court could resolve the issues differently, or thatquestions deserve further proceedings. Slack

v. McDanie| 529 U.S. 473 (2000) (citing Barefoot v. Estedlé3 U.S. 880, 893 (1983)). In addition,

when the Court’s ruling is based on procedgralinds, a petitioner must demonstrate that “jurists

of reason would find it debatabighether the petition states a valid claim of the denial of a

constitutional right and that jurists of reason vabfihd it debatable whether the district court was

correct in its procedural ruling.”_Slack29 U.S. at 484. In this cashe Court concludes that a

certificate of appealability should not issue. Nioghsuggests that the Court’s procedural ruling

resulting in the dismissal of this action based enstlatute of limitations is debatable or incorrect.

The record is devoid of any authority suggestimat the Tenth Circuit Court of Appeals would

resolve the issues in this case differently. A certificate of appealability shall be denied.
ACCORDINGLY, IT ISHEREBY ORDERED that:

1. Respondent’s motion to dismiss petition for writ of habeas corpus as time barred by the
statute of limitations (Dkt. # 6) granted.

2. The petition for writ of habeas corpus (Dkt. # 1dismissed with pre udice.

3. A separate Judgment shall be entered in this case.

4. A certificate of appealability denied.

DATED THIS 14th day of February, 2012.

Mm

TERENCE KERN
United States District Judge
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