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UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

MARK M. NORTH,
Plaintiff,

V. Case No. 12-CV-0378-CVE-TLW

CAROLYN W. COLVIN,

Acting Commissioner of the
Social Security Administration,

N N N N N N N N N N N

Defendant.

OPINION AND ORDER

On February 4, 2014, Magistrate Judge hd Wilson entered a report and recommendation
(Dkt. # 26) recommendin thai the Court affirm the decisior of the Commissioner of the Social
Security Administratior to deny plaintiff's claim for disabilitybenefits. Plaintiff has filed an
objection tcthe repor anc recommendatio anc requests either an award of benefits or a remand
of the castfor furtheradministrativiproceeding: Dkt. # 29. Plaintiff agues that the administrative
law judge (ALJ) incorrectly determine his residua functional capacity (RFC), failed to properly
formulate his hypothetice question to the vocational expert (VE), failed to properly consider
medical evidence, and weighed plaintiff's credibility incorrecld.

.

OnApril 14,2009 plaintiff appliecfor disability benefits Dkt. # 18-5 al 2, alleginc thai he
hasbeerunabl¢towork since Augus 30,2005 becaus of hisdisablin¢condition 1d. Plaintiff had
workec as a socia worker from 197¢€ until his disability onsd date. Dkt. # 18-2, at 26. Plaintiff

allege: thai “Depressin, Post Traumatic Stress Disordeligh Blood Pressure, Acute Anxiety
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Attacks Asthma [and] Diabetes limit his ability to work. Dkt. # 18-6, &3. Plaintiff's claim was
initially denieconJune2,2009 anc agair onreconsideratic on Decembe 10,2009 Dkt. # 18-3.
Plaintiff requeste a hearin¢ before ar ALJ, and a hearing was held on August 12, 2010.
Dkt. #18-4 al11-12 Dkt. # 18-2 at 35. Plaintiff appeared at tHeearing and was represented by
ar attorney Dkt. # 18-2, at 35-36. PIdiff was fifty-eight years old on the date of the hearild..
al 36-37. He lives with hs wife and a sonld. at 37. His income consists a pensiol anc rental
income from a house owns Id. ai 38! Plaintiff has a bachelor of arts and majored in Spanish.
Id. ai 39-40 Plaintiff has been seeing psychiatriatd.aureate Psychiatric Clinic and Hospital
(Laureate) since October 200ld. at 582
Plaintiff state( that in Decembe 2005 he quit his job al the Oklahomi Department of
Humar Service becaus of stress anxiety anc panic attacks 1d. at45. His symptoms had begun
in Februar 2005 but he continuecto receive satisfactor reviews until Augus 2005 |d. ai 46-47.
At that point, he was informec thai his timelines: anc accurac rate: were nol satisfactory. 1d. at
47-48 Plaintiff then informed his supervisor that he could no longer work for the Department of
Humar Services Id. Plaintiff testified that his symptommorsened when he dealt with the public
anc that multitasking triggerec his symptoms 1d. at 46-47 Plaintiff stated that, due to his panic
attacks he hac to take leave unde the Family Medica Leave Act in 2001anc 2003 1d.at48. In

2007 plaintiff appliecanc interviewec for atelemarketin positior with Floral Haver as a prepaid

! Plaintiff also testified that his wife wouldometimes work as an instructor for Tulsa
Community College and that she would lmegbrking there again on the Monday following
the hearing. Dkt. # 18-2, at 38.

2 Plaintiff began treatment, without seeing a psatrist, at Laureatm 2003. Dkt. # 18-2, at
58.



burial salesran.|d. ai 53-542 However, he was not hired._|®laintiff stated that, in July 2010,
he worked for two days in a jufgcus group for Consumer Logic. lak 39. In May 2010, he had
applied for a job with the Census Bureau. dt49. However, plaintiff stated that, when he
attempted to go to orientation, he suffered the worst panic attack that he had ever Réaintidf.
stated that he weunable¢ to leave his home anc that he was unable to take the job with the Census
Bureau.ld. Plaintiff did not have any other job interviews. &i54.

Plaintiff has a driver’s license and is ablegtonto places such as grocery stores and movie
theaters._ldat 37, 51. Plainti state(tharheis able to dc househol chore: aslong as he doe¢not
haveto multitask 1d.at50. Plaintiff reads, watches televisigrlays basketball, collects coins, and
travels 1d.at50. Plaintiff stated that he is akie deal with the general publild. ai51. Plaintiff
is @ membe of a churct grocup that meets twice a month and deals with federal and state
governmente:issues 1d. However, plaintiff stated that ad not been able to attend church until
two monthsbefore the hearing 1d. al 52. Plaintiff stated that his mother passed away in 2004, and
that that was very traumatic for hirld. at 52.

A second hearing was held on February2(8,1, and plaintiff was again represented by
counse Id.al66 The ALJ called a VE, Anne Herron Young, to testild. at 67, 70. Young
testifiec that plaintiff's formelr employmer as a socia workel was skilled anc had a specific
vocationa prepération (SVP) level of 7.1d. at 71. The VE further testified that the position of

sociaworkelis “generallyperformetatsedentar exertion, thai“exertior levelsdcvaryastowork

3 The ALJ later stated that plaintiff had ten interviews for telemarketing positions in 2007.
Dkt. # 18-2, at 70.

4 The original hearing had been adjourned becaoseall of plaintiff's medical records had
been provided to the ALJ. Dkt. # 18-2, at 61-63.
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settin¢ anc assignment anc thai the exertior level of plaintiff' s job was medium|d. The ALJ
poseta hypothetice questior’ to the VE. 1d.al 72, The VE testified that the hypothetical claimant
coulc notperforr plaintiff's pas relevanwork. Id. However, the VE testified that plaintiff's skills

in date entry anc office procedures would be transferrablld. The VE further testified that the
hypothetice claiman coulc perforn semiskillecwork as a date entry clerk or a< afiling clerk. Id.

al 72-73 The VE also testified that it was possitilat the hypothetical cladant could work as a
telephon answere 1d.al73-74 The ALJthen added an additional limitation of superficial contact
with supervisor anc coworker: anc nc contac with the public. Id.at 74. The VE testified that the
hypothetice claimant would be able to work as a data entry clerk or as a filing clerk, but not as a
telephon answere |d. Finally, the ALJ asked a hypothetical ques: that assume the claimant

would suffelfrom panic attack: thaiwould preven him from attendin(work two days a month 1d.

° The question was:

[A]ssume an individual who is 53 years old at the time of application, but
who’s present -- or at least at the ¢irof the alleged onset date, but who's
presently 58 years old and has a college education and work experience as
you've outlined in your testimony today. In the first hypothetical, the
individual would be able to li0 pounds occasionally/25 pounds frequently
with pushing and pulling consistent with the lifting and carrying restrictions.
The individual could stand or walkrf@ix hours out ofin eight-hour day
provided that he avoided concentrated exposure to fumes, odors, dusts,
toxins, gases, and poor ventilation. The individual would need to avoid
intense interpersonal contacts with coworkers, supervisors, and the public.
Dkt. # 18-2, at 72.

6 The question was:

[I]f as a resul of goinc to work al those¢ or othel occupation he sustained
panicattack: or if in the though of goinc to work he sustaine panic attacks
thal prevente himfromattendincwork or havin¢toleavework substantially
two or more days a month would he be able to performr those jobs already
mentioned or other jobs?

Dkt. # 18-2, at 74.



The VE testifiec that unde those¢ circumstance the hypothetical claimant would be unable to
performr anyjob. Id. Plaintiff's attorney then askedelWE a hypothetical question that included

a markeclimitation in the ability to complett a workweel or workday at a consister pace¢ without

an unreasonable number of breaks, a markeithtion in the ability to accept instructions and
respond to criticism from supervisors, and a radrkmitation in the ability to respond to changes

in the workplac€. Id. at 75. The ALJ stated that under those conditions, the hypothetical claimant
would be disabled. Id.

On March 18, 2011, the ALJ entered a writacision denying plaintiff's claim for
disability benefits. Dkt. # 18-2, at 14-28. €ltALJ found that plaintiff had not engaged in
substantial gainful activity frorAugust 30, 2005, to December 31, 2010.atd.6? The ALJ found
that plaintiff had the severe impairments of asthma, panic disorder, post-trastres disorder,
anc obesity Id. The ALJ found that plaintiff's physal impairments of hypertension, diabetes
mellitus, and hearing loss were nonsevere impairmentat Lk¥.

The ALJ founc thai none of thoseimpairments nor any combinatiol of thos¢impairments,
me1 or medically equaled the listed impairments in 20 C.F.R. Part 404, Subpart P, Appendix 1. Id.
In determining whether plaintiffiet or medically equaled the listed impairments, the ALJ concluded

that plaintiff has md restrictions iractivities of daily living, moderat difficulties in socia function,

! The hypothetical question assumed a claimaatthiad the same physical limitations as in
the ALJ’s hypothetical questions, but the markeshtal limitations set forth in plaintiff's
treating physician’s mental medical sourceestant. Dkt. # 18-2, at 75; Dkt. # 18-7, at
223-26.

8 Although plaintiff had worked for two days part of a jury focus group in July 2010, the
ALJ found that that work was not substantial work activity. Dkt. # 18-2, at 16.
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anc moderate difficulties with regard to concentration, persistence, o pacat 18-19. There
wasnc evidencr of decompensaticin the record 1d.al19. The ALJ also tookote of plaintiff's
obesity during this stageld. at 18. To reach these conclusiotise ALJ relied on the findings of
the consultivemedica examinel plaintiff's statement:anc plaintiff's functior report 1d.at18-19.

The ALJ then reviewed plaintiff's testimonglaintiff's function report, and the medical
evidence 1d. al 20-26 Plaintiff had been diagnosed with obesity, hypertension, and asld.na.
al 21. However, plaintiff's physician stated thalaintiff's asthma caused no real limitatiold.
Plaintiff usec(Albuterol once everytwo day: anc did not experienc any nighttime awakenings 1d.

Plaintiff begal treatmer for panic on Septembe 16, 2003, when he visited Laureate for
interventions Id. A social worker wrote in an assessnigat plaintiff's past failures and anxiety
led to a continued fear of failingld. at 22. However, the social worker wrote that plaintiff “felt
positive anc confiden abou the reintroductiol of medication. Id. On October 27, 2003, progress
note:demonstrate thaithe socia workeifelt plaintiff coulc returr towork, appeare confident had
a gooc respons to his medicatior anc hac usec the technique anc intervention suggeste in
therapy. Id.

OnOctobe 11,2005 plaintiff was diagnosed with pardtsorder with agoraphobia and post-
traumaticstres disorder Id. Plaintiff's treating psychiatristssigned plaintiff a Global Assessment

of Functionin( (GAF) scor¢ of 50. Id. By November 11, 2005, thestiting psychiatrist believed

o In determining that plaintiff hamoderate difficulties with regard to concentration,
persistence, or pace, the ALJ considered plaintiff's testimony that multi-tasking causes panic
attacks; plaintiff's statements in his functi@port that he follows written instructions well,
that he understands spoken instructionthgagh he forgets about half of his spoken
instructions as he is completing them), arat tie has a concentration span of about twenty
to thirty minutes (although it was once onévio hours); and plaintiff's demonstration of
good abilities in that functional area during a mental status evaluation. Dkt. # 18-2, at 19.
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plaintiff's symptom werewell controlled anc the psychiatrisassigne plaintiff a GAF scor¢of 60-
70. Id. By March 6, 2006, plaintiff's GAF score was @0d the treating psychiatrist remarked that
plaintiff wasdoinc well. 1d. Plaintiff “underwent continued ndecation management at Laureate.”
Id.

“On Novembe 12, 2007 medicatiol managemei note: state ar assessme thai [plaintiff]
hac experience a panic attact due to job applications.” 1d. However, plaintiff's treating
psychiatris listec plaintiff's GAF scoreas 95-100 despittanothe diagnosi of panic disorde and
post-traumati stres: disorder. I1d. By February 2008, plaintiffs mood was usually “ok,” his
concentratio was good his sleejwas “ok,” anc his anxietywas good Id. However, the medical
record: statethaiplaintiff continue(to havesituationa panicattacks 1d. By October 2008, plaintiff
was having no panic attack: anc was having anxiety only wher interviewirg for jobs. Id. On
Februanr 23,2009 plaintiff was able to apply for employmer without panic attacks Id. Plaintiff
was taking Elavil and Zoloft to control his symptonid.

On Octobe 8, 2009, plaintiff's care was transfeddo a new treating psychiatrisid.
Plaintiff state(thar his anxiety was bette since retiring anc thar his curren medication were well
toleratec anc quite helpful. Id. He also stated that he “periodically felt anxious in response to
stressor anc hac intermitten panic attacks usually triggerec by sgecific situations, such as
interviews for a part-timejob or issue relatecto the settlemer of his late mother’<estate. Id. The
new treatin¢ psychiatris diagnosed plaintiff with “panic disorder, without agoraphcanc prior
diagnosi of post-traumati stres disorder. 1d.ai23. He assigned plairitia GAF score of 60Id.

Record fromMarcl 29,2010 stat¢thai plaintiff was takinc acourstoninternatione affairs

al his church and that he had finished an extension course at Oklahoma State Unild. sity.



However on July 1, 2010 plaintiff repcrted to his treating psychiatrist that he suffered a panic
attacl aftel applyinc for a job with the Census Bureaud. He describe it as the worst attacl he
hacevelexperiencec Id. Plaintiff reported that attending skes did not cause anxiety; his anxiety
istriggerecby employment-relate experience tharhe associate with his pas job experience: Id.
The psychiatrist assessed plaintiff as havir history of panic disorder, currently with relatively
mild residuasymptoms. 1d. The psychiatris believe(plaintiff was making progres in increasing
the range of his activities 1d. Plaintiff stated that his current medications were well tolerated and
helpful. 1d.
On Januar 19, 2010 plaintiff's treatin¢ psychiatris completer a mental medica source
statementld. at 25. The psychiatrist stated that plaintiff had a host of moderate limii anads
marked limitation in the aility to complete a normal workday and workweek

without interruptions from psychologicallyased symptoms and to perform at a
consister pace without ar unreasonab numbe and length of rest periods, the

10 The treating psychiatrist listed moderate limitations in

the ability to remembe location: anc work-like procedures, the ability to
understan anc remembe very shor anc simple instructicns, the ability to
understan anc remembe detailec instructions the ability to carry out very
shor ancsimpleinstructionsthe ability to carry outdetailecinstructions the
ability to mainfain attention and concentration for extended periods, the
ability to perform activities within a schedule maintair regula attendance,
anc be punctua within customary tolerances, the ability to sustain an
ordinary routine without specia supervision, the ability to work in
coordinatiol with or proximity to other:without beinc distracted by them,
the ability to make simple work reétad decisions, the ability to interact
appropriately with the general pub the ability to ask simple questions or
reques assistanc: the ability to gef alonc with co-worker: or peer: without
distracting them or exhibiting behavioral extremes, the ability to maintain
sociallyappropriat behavio anctoadhee to basic standards of neatness and
cleanlines: the ability to be aware of normal hazards and take appropriate
precaution:anc the ability to se realisticgoals or make plansindependently
of others.

Dkt. # 18-2, at 25.



ability toaccepinstruction:ancresponiappropriatel to criticism from supervisors,

the ability to responiappropriatel to change in the work setting anc the ability to

travel to unfamiliar places or use public transportation.

Id. The ALJ found that the treating psychiathat been treating pldiff since October 2009 and
treate( plaintiff on ar outpatien basic once everytwo or three months Id. ai 26. The ALJ further
founc thai the treatmer “consiste( of outpatien medicatior managemei anc brief psychotherapy
during medication managemenild.

The ALJ did not afford the medica sourcet statemer controllinc weight becaus he found
it to beinconsister with the othelevidenciin the case 1d. The ALJ cited the fact that plaintiff took
classe at his churct anc at Oklahomi State University anc the faci thai plaintiff was takinconmore
responsibilitathome Id. The ALJ found that the treating ps$yatrist did not submit any objective
medica findings to suppor the medica source statement’ conclusion anc thai plaintiff’'s medical
record: did not suppor the degre: of limitation identified by the medical source statemeld.
Specifically the ALJ notec tha plaintiff’s medica record: describe plaintiff's panic disorder as
having relatively mild residua symptoms thar plaintiff was making progres “with increasinithe
rangeof his activities,’ thai plaintiff's mooc anc quality of life hac significantlyimproved anc that
plaintiff founc his medication to be well toleratec anc helpful. 1d. The ALJ concluded that the
treating psychiatrist's medical source statatshould be afforded “little weight.ld.

Plaintiff underwent a psychological consultive exam on October 28, 21d. al 23.
Plaintiff was oriented alert pleasan anc cooperativ with the consultincexaminet 1d. Plaintiff
reportec symptom of pootr concentratior feelinc overwhelmec excesive worrying, and being
unabl¢ to “‘emotionally hande things.” Id. Plaintiff reported having panic attacks two or three

times a montl since Decembe 200t anc experienciig a depressed mood, accompanied by a



decrease erergy level and poor concentration, roughly every two wedd. The consulting
psychologis performera menta statu: evaluatior anc plaintiff demonstrate “good abilities.” Id.
The consulting psychologis diagnose plaintiff with “generalizeranxiety disorder panic disorder
without agoraphobia, and depressive disorder, not otherwise specld.d.”

The consultingexamine alsc offerec opinior evidenc: as to plaintiff's abilities 1d. al 25.
Shebelievecthai plaintiff's “ability to engag in work-relatet menta activities suct as sustaining
attention understandintanc rememberin¢anc to persislai suct activities was likely adequat for
simple anc somecomple; tasks.’ Id. The ALJ accorded this opinion some weight, to the extent it
was consister with his RFC determinatior 1d. In particular, the ALJ Beeved that plaintiff had no
limitation in his ability to perforn comple> tasks as evidence by his ability to take classe ai his
church and at a universitid.

The ALJ alsc considere plaintiff's credibility. 1d. al 23-27 Because of discrepancies
betwee plaintiff's allegecsymptom anc the objective documentatio onfile, the ALJ determined
thai plaintiff's “statementabou hisimpairment anctheirimpac on his ability to performr activities
of daily living anc basic functions are not entirely credible.” 1d. at 23. The ALJ found that
plaintiff's daily activities were not limited to the exten thai one would exgect, giver plaintiff's
complaint: of disabling symptoms.ld. at 24. The ALJ also noted that plaintiff had learned
technique to contro his panic, had made significant progress in expanding the range of his
activities anc was respondin well to medication Id. While acknowledging @iintiff’'s claims as
to the nature of his panic attacks the ALJ founc tha “the recorc show: [plaintiff is] able to engage
in activities that involve stresssuch as the classes he was taking through the university and his

church Id. The ALJ found that, with medication and therapy, plaintiff's symptoms are not so
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sever as to preven plaintiff from working. 1d.*! The ALJ found that inconsistency existed
“regardin¢ functional limitations and allegations, yielding to a partial allegation credibility
assumption. Id. The ALJ did determine that plaintiff @ strong work history and found that this
evidence weighed in favor of plaintiff's credibilitid. at 26.

The ALJ mentions a medical status reportedaviarch 29, 2000, that states plaintiff was
disableddue to stress Id. al 24. The report does not describe plaintiff's illneld. Becaus the
determinatio of whethe someon is “disabled’ is reserve to the Commissione the ALJ did not
give the report special significance or controlling weicld. at 25.

The ALJ alsc considere the medica source opinions of the State mecical examiners 1d.
al 26. Those consultants determined plaintiff's phgsand mental impairments to be nonsevere.
Id. The ALJ found that plaintiff's impairments veemore limiting than was concluded by the State
examiners.ld.

Based on the objective medical evidence and other evidence, the ALJ determined plaintiff's
RFC. 1d.at 20-27. The ALJ founc thai plaintiff hac the RFC “to perform mediun work asdefined
in 20C.F.R 404.1567(cexcep he mus avoic concentrate exposur to fumes odors duststoxins,
gases, and poor ventilation. [Plaintiff] is limited to superficial contact with coworkers and
supervisors anc nc contac with the public.” 1d. al 20. The ALJ determined that plaintiff's
“medically determinablimpairment coulc reasonablbe expecte to causithe allegecsymptoms;

however [plaintiff's] statemeniconcerninithe intensity persistenc anc limiting effect: of these

1 The ALJ did add a restriction of “superfic@bntact with coworkers and supervisors, and

no contact with the public” to avoid exacerbagtplaintiff’'s symptoms. Dkt. # 18-2, at 24.
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symptom are nol credikle to the extent they are inconsrstevith the above [RFC] assessment.”
Id. at 21.

The ALJ found that plaintiff is unable perform any past relevant work. &t.27. The ALJ
determined, based on the VE's testimony, that pféispast work as a social worker was skilled,
had an SVP code of 7, and required skilldata entry and office procedures. Tthe ALJ further
determined that plaintiff had acquired works skills “that were transferable to other occupations with
jobs existing in significant numbens the nationbeconomy.” _Id. The ALJ stated, based on the
testimony of the VE, that plaintiff could perfornethequirements of data entry clerk or filing clerk.
Id. at 28. The ALJ concluded that plaintiff was not disabled. Id.

On May 10, 2012, the Appeals Couhdenied plaintiff's request for reviewld. at 2-4.
Wher the Appeals Counci deniec review the ALJ's decision became the Commissioner’s final

decision. Wiederhol v. Barnhar, 121 Fed App’x 833 83€ (10t Cir. 2005)*? Plaintiff filed this

castseekingjudicial review of the Commissioner’ decisior (Dkt. # 2), anc the matte wasreferred

to a magistrate judge for a report and recommendation. After the matter was fully briefed, the
magistrat judge entere( a repor and recommendation recommending that the Commissioner’s
decisior to deny plaintiff's claim for disability benefit: be affirmed Dkt. # 26. Plaintiff has filed

ar objectior (Dkt. # 29) to the report and recommendation, but defenda not filed a response

to plaintiff’'s objection and the time for defendant to respond has expired.

12 This and all other unpublished opinions aregretedential but are cited for their persuasive
value. Sed-ed. R. App. P. 32.1; 10th Cir. R. 32.1.
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.
Without conser of the parties the Couri may refelany pretria matte dispositiveof a claim
to a magistrat judge for a repor anc reconmendation. However, the parties may object to the
magistrat judge’s recommenation within fourteen days ofervice of the recommendation.

Schradev. FrecA. Ray M.D., P.C, 29€F.3c 968 97 (10tF Cir. 2002) Vegev. Suther, 195 F.3d

573 57¢€ (10t Cir. 1999) The Court “shall make a de novo detenation of those portions of the
repor or specifiec propose findings or recommendatior to which objectior is made.” 28 U.S.C.
8 636(b)(1). The Court may accept, reject, or modify the report and recommendation of the
magistrate judge in whole or in part. Fed. R. Civ. P. 72(b).
[1.
The Socia Security Administratior has establishe a five-stef proces to review claims for
disability benefits See 20C.F.R §404.152C The Tenth Circuit has outlined the five step process:

Stef one require: the acency to determini whethe a claiman is “presently engage in
substantie gainful activity.” [Allen v. Barnhar, 357 F.3c 1140 114Z (10t Cir. 2004)] If
not.theagenc' proceedto consider ai stef two, whethe aclaiman has“a medicallysevere
impairmen orimpairments. Id. An impairment is severe under the applicable regulations
if it significantly limits a claimart’'s physical or mental ability to perform basic work
activities See 2CC.F.R §404.1521 At step three, the ALdonsiders whether a claimant’s
medically severiimpairment are eqtivalent to a condition “listed in the appendix of the
relevandisability regulation.” Allen, 357 F.3d at 1142. If a claimant’s impairments are not
equivalent to a listed impairment, the ALJ meshsider, at step four, whether a claimant’s
impairments prevent her from performing her past relevant vi@edd. Even if a claimant

is so impaired, the agency considersstap five, whether she possesses the sufficient
residual functioni capability to perform other work in the national econoiSee Id.

Wall v. Astrue, 561 F.3c 1048 1052 (10tk Cir. 2009) The ALJ decided this case at step five of the
analysi:ancfouncthat giver hisRFC age work experienceancleducatior plaintiff “hadacquired
work skills from pas relevan work that wer transferabl to othel occupation with jobs existing

in significant numbers in the national economy.” Dkt. # 18-2, at 27.
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The Coutt may not reweigh the evidence or subsitils judgment for that of the ALJ.

Bowmar v. Astrue, 511 F.3d 1270, 1272 (1(Cir. 2008) Instead, the Court reviews the record

to determine if the ALJ applied the correcyaé standard and if his decision is supported by
substantial evidence. I8ubstantial evidence is “such relatavidence as a reasonable mind might

accept as adequate to support a conclusion.” O’Dell v. Shatafa3d 855, 858 (10th Cir. 1994).

“A decision is not based on subtial evidence if it is overwhelmédwy other evidence in the record

or if there is a mere scintilla of Elence supporting it.”_Hamlin v. Barnha®65 F.3d 1208, 1214

(10th Cir. 2004). The Court must meticulously examine the record as a whole and consider any

evidence that detracts from the Commissiondecision Washingto! v. Shalal;, 37 F.3¢ 1437,

1439 (10th Cir. 1994).

Plaintiff raise: three objection: to the magistrat judge’sreport Dkt. # 29. Plaintiff argues
thaithe ALJ’s RFC determinatio anc hypothetice question to the VE were flawed thai the ALJ
failed to properly conside medcal evidence, and that the ALJ’s incorrectly assessed plaintiff’'s
credibility. 1d.

A. Hypothetical Questionsto Vocational Expert and RFC Deter mination

Plaintiff argues that the ALJ erred by failing to include plaintiff’'s moderate limitation of
concentratior persistenctor pacein his hypothetice tothe VE. Id.ai 1. Plaintiff also argues that
the ALJ errec by failing to include that limitation in hisRFC 1d.at2,4. The ALJ found that, with
regarcto concentratior persistencior pace claiman hasmoderat difficulties. Dkt. # 18-2, at 1.
Neithel the ALJ’'s hypothetical questions, nor his decisibR&C, explicitly included a moderate

limitation on concentration, persistence, or pid. at 20, 72-74.
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Plaintiff’'s concentratior persistencior pace limitation is a “paragrapl B” limitation, used

during step 2 and 3 of the evaluation proced. at 27-28.

[T]he limitations identifiec in the “paragrap! B” anc “paragrapl| C” criterie are not

ar RFCassessme buiare usecto rate the severityof menta impairment(s ai steps

2 anc 3 of the sequentie evaluation process. The mental RFC assessment used at
step: 4 anc 5 of the sequential evaluation process requires a more detailed
assessment by itemizi various functions containetin the broad categories found

in paragraphsBand C . . ..

SSF96-8p 199¢ WL 374184 ai*4. An ALJ is not required toclude paragraph B limitations in

his question to the VE. Se¢ Jimisor ex rel. Sims v. Colvir, 513 Fed. App’x 789, 793 (10th Cir.

2013 (holdincthara hypotheticeto a VE need to contair only the claimant’sfunctiona limitations

ancrestriction:ancisnoirequirectoinclude paragrap B limitations) Noneof the publishe(Tenth

Circuit case cited by plaintiff contradicts this ruf® The ALJ did not err by failing to include

plaintiff's moderat limitation of concentratior persistencior pacein his hypothetice to the VE,

13

A number of these cases state only general rules and do not address non-severe paragraph
B limitations. _Sed@arnett v. Apfel 231 F.3d 687, 690 (10th Cir. 2000); Decker v. Chater
86 F.3d 953, 955 (10th Cir. 1996); Evans v. Ch&iéiF.3c 530, 532 (10th Cir. 1995);
Hargisv. Sullivar, 945 F.2¢ 1482 1491-9: (10tt Cir. 1991) Thequotein Chapcv. Astrue,

682 F.3c 1285, 1290 n.3 (10th Cir. 2012) (“[T]he failure of the ALJ to include his own
menta restrictior would be fatal to the validity of the hypothetice to the VE.”), citec to by
plaintiff, refers not to paragrap B limitations, but to the restriction to “simple, unskilled
work.” Id. Wellsv. Colvin, 727F.3c¢ 1061 106% & n.2(10tk Cir. 2013) stand only for the
propositior that paragrap B limitations mus be furtheranalyze(by the ALJ wher crafting

ar RFC not that those¢ limitations mus' be part of the RFC or includec in a hypothetical
questiolto a VE. Frantzv. Astrue, 50€ F.3¢ 1299 130: n.2 (10t Cir. 2007) suggest:in
dicta thatthe ALJ shoulcinclude paragrap B limitations in his RFC determinatior The
opinior does nol discus whai question mus be aske« of a VE. See generall id.
Additionally, a recent albeit unpublishec decisior suggesi that Frant: doe¢ not even
require“an ALJ’'s RFC assessment to mirror his step three-findings.” Beasley v. (G30in
Fed. App’'x 748, 754 n.3 (10th Cir. 2013).
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becaus thai limitation is not, itself, a functiona limitation.** However, if that paragraph B
limitation resulted in a functional limiteon that must be include iplaintiffs RFC, then that
functional limitation must be included in the ALJ’'s hypothetical questions to the VE.

The ALJ did err in failing to adequately analyze plaintiff's moderate limitation of
concentration, persistence, or pace to detegmihether it resulted in a functional limitation that
must be included in the plaintiff's RFC (andtimately, the ALJ’s hypothetical questions to the
VE). If, at step two othe claims process, an ALJ finds tegiaragraph B limitation exists, the ALJ
must further analyze the limitation to determing requires any work restrictions to be included

in the RFC.Wellsv. Colvin, 727F.3c1061 1065 & n.2 (10tk Cir. 2013);_ se@lsoSSR 96-8p, 1996

WL 374184 (“The mental RFC assessment used & 4tapd 5 of the sequential evaluation process
requires a more detailed assessment by itemizing various functions contained in the broad categories
found in paragraphs B and C . . .."). The ALJ’s analysis is insufficient.

Plaintiffs RFC does not include any limitans designed to accommodate plaintiff's
problems with concentration, persistence, gy Dkt. # 18-2, at 20. The ALJ’s decision does
occasionally reference plaintiff's concentration, persistence, or'p&eegenerallyid. at 20-27.

Additionally, the ALJ does offer some analysis as to why he accorded only some weight to the

14 Although a paragraph B limitation is not a functional limitation, a claimant’s paragraph B

limitation may cause a claimant to suffer a functional limitation.

15 The ALJ noted a medical record stating hlaintiff's concentration was good. Dkt. # 18-2

at 22. The ALJ stated that plaintiff complained to a consultive examiner of poor
concentration. _Idat 23. Additionally, the ALJ mentioned the treating psychiatrist’s
findings as to concentration, persistenaad pace, and the consulting psychologist's
determination that plaintiff's ability to sustaattention and persistence are adequate for
simple and some complex tasks. &l.25. The ALJ also made reference to plaintiff's
alleged lack of stamina, although it is unclgahat was intended to be synonymous with
plaintiff's concentration, persistence, or pace.ald21, 24.
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consulting psychologist’s opinion that plaintiff’'s ‘iity to engage in work-related mental activities,
such as sustaining attention, understanding, and remembering, and to persist at such activities, was
likely adequate for simple and some complex tasks.’ail@5 (stating that, while the consulting
examiner had the opportunity to examine giffinplaintiff had demonstrated the ability to
accomplish complex tasks, such as taking university and church classes). Likewise, the ALJ
explains why he accorded little weight to the treating physician’s assessment (which included
limitations of concentration, persistence, and pdma) none of his reasons applies specifically to
plaintiff's difficulties with concentration, persistence, or pace. i8eat 26. Those analyses are
general in nature. There is no specific analys to why plaintiff's moderate limitation in
concentration, persistence, or pace shouldhoulsl not have resulted in a functional limitation in
plaintiffs RFC. Because the ALJ found thaparagraph B limitation existed, he must analyze
whether, as a result of that limitation, an adxdi#il functional limitation must have been included
in plaintiff's RFC. See Wells, 727 F.3c al 1065 & n.3. His failure to do so is error and must be
corrected upon remand.

Plaintiff also argues that severe impairmgmts/ent a claimant from being able to possess

transferable skills. Dkt. # 29, at 3.aRitiff argues, citing Nicholas v. ColviiNo. EDCV 12-2124-

JPR, 2013 WL 5310848, at *8 (C.D. Cal. Sep. 20, 20h3},a limitation to simple, repetitive tasks
precludes the use of transferable skills. Dkt. #£9;4. However, platiff's RFC does not include
a limitation to simple, repetitive tasks. Dkt. # 18&220. Plaintiff does natrgue that plaintiff's
RFC must include a limitation to simple, repetitive tasks. Bide# 29, at 3 (admitting that a

moderate limitation of concentration, persistence, or pace is accounted for with a limitation to
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simple, repetitive tasks in only some -- as opposeil te cases). Therefore, plaintiff's argument
is inapposite.

Plaintiff also argues, citing Witherspoon v. Comm’r of Soc. 3¢g. 09-12847, 2010 WL

2231891, at *6 (E.D. Mich. June 3, 20: thal a sever:menta limitation prevent the performance

of semiskillec anc skilled work. Dkt. # 29, at 3. Howevethat case is distinguishable. In
Witherspoo,, “[t]he socia securityagenc! initially founc him able to dc simple unskillec work; it

was only on appee to the ALJ thai suddenl he coulc perform skilled work.” 2010 WL 2231891,
al*6. There was no such initial finding in this cagefinding that a claimant has a severe mental
impairmendoesnoinecessaril preclud«the performanc of semiskillecwork. SeeHenryv. Sec’y

of Healtt & HumarServs, N0.89-1012198¢WL 100344 ai*2 (6th Cir. Aug.31,1989) The ALJ

did not err in finding that plaintiff could perform semiskilled work.
B. Medical Evidence

Plaintiff argues that the ALJ failed to accord the proper weight to the treating psychiatrist’s
medical source statement. Dkt. # 29, at 4-7e AhJ accorded the treating psychiatrist’s opinion
little weight. Dkt. # 18-2, at 26.

In Social Security disability proceedingstreating physician’s medical opinion is entitled
to controlling weight “if it is well-supportedy medically acceptable clinical or laboratory
diagnostic techniques and is not inconsistent whibicgubstantial evidence in the record.” Krauser

v. Astrue 638 F.3d 1324, 1330 (10th Cir. 201d)oting Watkins v. Barnhgr350 F.3d 1297, 1300

(10th Cir. 2000)). If the treating physician offarmedical opinion, the ALJ must engage in a two-
step inquiry to determine what weight that opmshould be given. First, the ALJ must determine

if the opinion is well-supported by medically accepgadiinical or diagnostic evidence and if it is
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consistent with other evidence in thavadistrative record. Langley v. BarnhaB#Z3 F.3d 1116,

1119 (10th Cir. 2004). Second, tregtimedical source evidence is entitled to some deference, even
if not controlling weight, and the ALJ must evaieidhe evidence underdhactors stated in 20
C.F.R. 8404.1527. IdTo determine the deference thestiing medical source evidence should be
accorded, the ALJ must consider:

(1) the length of the treatment relationship and the frequency of examination; (2) the
nature and extent of the treatmenttielaship, including the treatment provided and
the kind of examination or testing perforth€3) the degree to which the physician's
opinion is supported by relevant eviden@g;consistency between the opinion and
the record as a whole; (5) whether orthetphysician is a specialist in the area upon
which an opinion is rendered; and (6) other factors brought to the ALJ's attention
which tend to support or contradict the opinion.

Goatcher v. U.S. Dep't of Health & Human Sey®2 F.3d 288, 290 (10th Cir. 1995). If a treating

physician’s opinion is rejected, the ALJ must prowsgecific, legitimate reasons for doing so. Frey
v. Bowen 816 F.2d 508, 513 (10th Cir. 1987).

The ALJ provides two reasons for finding thediing physician’s medical source statement
not controlling: it is inconsistent with other medli evidence in the case and it is not well-supported
by clinical or diagnostic evidence. Dkt. # 18-2, at 26. The ALJ lists the evidence that he finds
inconsistent with the treating physician’s medical source statement: plaintiff completed university
and church classes; plaintiff has taken on nresponsibility at home; plaintiff's most recent
treatment records state that plaintiff currentlg helatively mild residual symptoms, that plaintiff
is making progress in “increasing the range oébtsvities,” that plaintiff's quality of life and mood
are improving significantly, that plaintiff's mood islzdseline, and that pldiff has stated that his
medications are well tolerated and helpful at the current dose.Nt@mhe of this evidence is

inconsistent with the medical source statemdifite medical source statent states that “[e]ach
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mental activity is to be evaluated within the context on the individual’s capacity to sustain that
activity over a normal workday and workwkeeon an ongoing basis.” Dkt. # 18-7, at 223.
Therefore, the treating physician’s opinion was edtimgalaintiff’'s capabilities if he were to return

to work. Plaintiff’'s panic attacks are situationBkt. # 18-2, at 22. Pl4iiff often has attacks when
applying for jobs and due stress at work. Seeq, id. at 22, 46-47. The treating physician’s belief
that returning to work would lead to an exacedoatf plaintiff's symptoms is not contradicted by
evidence suggesting that plaintifais been able to improve or control his symptoms while not at
work, nor is it contradicted by evidence suggestingpleahtiff is able to complete classes or take

on responsibility at home.

The ALJ also states that plaintiff's tre@nt by the treating physician and the treating
physician’s objective medical findings do not supplog treating physician’s opinion. Dkt. # 18-2,
at 26. The ALJ does not identiivhy he believes the opinion is not well-supported by medically
acceptable clinical or diagnostic evidence. 8ed&he ALJ previously noted medical records that
suggest plaintiff's panic attacksfect his ability to work._ldat 21-22. These records appear to
provide the basis for the treating psychiatrisfgnions regarding plaintiff's limitations during a
normal workday and workweek. S88R 96-2p, 1996 WL 374188, at*Zor a medical opinion
to be well-supported by medically acceptable clinical and laboratory diagnostic techniques, it is not
necessary that the opinion be fully supported lmh®vidence.”). The ALJ has failed to provide
specific reasons why the treating physician’s apins not well-supported by medically acceptable
clinical or diagnostic evidence or how it is incmtent with other evidence in the administrative
record. Upon remand, the ALJ must do scaarord the treating physician’s opinion controlling

weight.
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Plaintiff also argues that the ALJ impropedigcounted portions of a consulting examiner’s
findings because he failed to make clear howame to his conclusion that the examiner’s findings
should be discounted to the extent that they stateplaintiff could not perform all complex tasks.
Dkt. # 29, at 7-8. The ALJ praded his reason for discounting the examiner’s findings: he believed
that the finding that plaintiff could not performme complex tasks was contradicted by the record.
Dkt. # 18-2, at 25. The ALJ cited to plaintdfattendance of university and church classes in
support of this contention. Idlhis explanation is sufficient tatiate plaintiff's allegation that the
ALJ failed to explain his reasoning.

C. Credibility Determination

Plaintiff argues that the Alfailedto performr a prope credibility determinatior Dkt. # 29,

at 9-12 *“Credibility determinations are peculiarly the province of the finder of fact,” and such

determirations are not to be upset “when supported by substantial evideDiaz v. Sec’y of

Healtt & Humar Servs, 89¢ F.2c 774 777 (10tk Cir. 1990) Nonetheless, “[flindings as to

credibility should be close ‘anc affirmatively linked to substantic evidence. Hustor v. Bower,

83& F.2d 1125, 1133 (10th Cir. 198 Factors the ALJ may weigh in determining a claimant’s
credibility include:

the levels of medicaton and their effectiveness, tegtensiveness of the attempts
(medical or nonmedical) to obtain relief, the frequency of medical contacts, the
natureof daily activities subjectivimeasure of credibility thaiare peculiarlywithin

the judgmen of the ALJ, the motivatior of anc relationshij between the claimant

anc othel witnesses anc the consistenc or compatibility of nonmedice testimony

with objective medical evidence.

Id. a11132 However, an ALJ does not need to proadérmalistic factor-byfactor review of the

evidence; ar ALJ needs only to “set[] forth the specific evidence he relies on in evaluating the

claimant’s credibility.” Qualls v. Apfel, 20€ F.3c 1368 137z (10tF Cir. 2000). Common sense
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shoulc guide the review of ar ALJ’s credibility determinatio anc technica perfection is not

required. Keyes-Zachary v. Astri, 695 F.3d 1156, 1166-67 (10th Cir. 2012).

Plaintiff argue thaithe ALJ mus identify which of plaintiff's statemeni he finds credible
ancwhich of plaintiff’'s statemenr he findsincredible Dkt. # 29, at9. As long as an ALJ explains
the exten to which he credits a claimant’s testimony when determining the limiti effects of the
claimant’s symptoms ar ALJ is not required to identify spdic incredible statementKeyes-
Zachan, 695F.3cal1169-70% In his decision, the ALJ makes clear that he discounts the plaintiff's
testimon to the exten it conflicts with his RFC anc to the extent it alleges that plaintiff is unable
to work. Dkt. # 18-2, at 24, 26-27. Because the ALJ explained the extent to which he credited
plaintiff's testimonin determinin(the limiting effect: of plaintiff's symptomsthe ALJ did noterr
by failing to identify which statementthe ALJ founc credible anc which statemenithe ALJ found
incredible.

Plaintiff argue thai the ALJ failed to discuss ever minimally, the requirec credibility
factois. Dkt. # 29, at 9. The ALJ stated his reasoning for determining that plaintiff was only
partially credible Dkt. # 18-2, at 23-27. He determined tplatintiff’'s description of impact of his
impairment on his basic functions anc activities of daily living was not paricularly credible
becaus of discrepancie betweel objective documentatio anc plaintiff’s allegec symptoms |d.
al23. The ALJ concluded that plaintiff's activities daily living were less limited than would be

expected of someone who was disabled. atd24. The ALJ also considered that plaintiff is

16 The case cited in support of pi&ff's position, Hayden v. Barnhai374 F.3d 986 (10th Cir.
2004), stands for the proposition that an Alckedibility determination must be supported
by sufficient evidence, not that the ALJ musintlfy which statements he finds credible and
which statements he finds incredible. dt1992-94.
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responding well to his medication, thpintiff has learned techniquiscontrol his panic, and that
plaintiff has increased thenge of his activities._Id.The ALJ noted that “the record shows
[plaintiff is] able to engage in activities that invelstress,” such as university and church classes.
Id. The ALJ concluded that plaintiff's symptomsneeot so severe that plaintiff could not work

if he were to take medication and continue treatment. Tlie ALJ found these inconsistencies
between plaintiff's functional limitations and his allegations led to a “partial allegation credibility
assumption.” Id. However, the ALJ also considered plaintiff's work history in assessing his
credibility, and he determined that it made plaintiff more credibleat|d6.

The ALJ set out the specific eviderhe reliec onin evaluating plaintiff's credibility._See
Qualls 206 F.3d at 1372. He specifically considerediff's medication and treatment, the nature
of his daily activities, and the consistencycompatibility of nonmedical testimony with objective
medical evidence. Sétuston 838 F.2d at 1132. He also considered plainwork history The
ALJ’s credibility determinatio is closely anc affirmatively linked to substantic evidence Seeid.
at 1133. This Court should not, and will not, upset that determinéDiaz, 898 F.2d at 777.

The remainde of plaintiff's objection: to the magistrat judge’s credibility anaysis
essentiall ask this Courito reweigl the evidencranc find thai plaintiff is credible Dkt. # 29, at 10-

13. “Credibility determinationsre peculiarly the province of the finder of fact,” and such
determinationare noito be upse “when supporte by substanticevidence. Diaz, 89¢€F.2cai777.

This Courtmay not reweigl evidencto disturk the finding of the ALJ.Danielsv. Apfel, 154F.3d

1129 113En.€(10tF Cir. 1998) The ALJ’s credibility finding is supported by substantial evidence,

and this Court will not disturb it.

23



IT IS THEREFORE ORDERED that the regort anc recommendatic (Dkt. # 26) is
rejected, anc the Commissioner’ decisior to deny plaintiff's claim for disability benefits is
reversed and remanded. A separate judgment is entered herewith.

DATED this 26th day of March, 2014.

&Mﬂ_-)/ Eﬁ?\/jf

CLAIRE V. EAGAN '_
UNITED STATES DISTRI CT JUDGE
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