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INTHE UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

GRAND RESOURCES, INC.,
Plaintiff,

Case No. 14-CV-642-JED-PJC

V.

SALLY JEWELL, THE

DEPARTMENT OF INTERIOR;

CLINT L. OSBURN,

Defendants.

N N N N N N N N N N N

OPINION AND ORDER

Before the Court are defendant Clint L.b@s’'s Motion to Dismiss Plaintiff's Amended
Complaint (Doc. 16) and defendant United StaitE&merica’s Motion to Dismiss (Doc. 24),
both of which request that the Court dismissrglfis Amended Complaint (Doc. 11). As both
Motions assert similar grounds for dismisshé Court analyzes them simultaneously.

l. Background

The Osage Allotment Act (the “Act”), 34 &t 539, passed in 1906, divided land in
Osage County among the members of the Osage Tribe. The Act established a subsurface mineral
estate trust, held by the United States, on behalf of the Osage Tiibeat § 2.7. The
Department of the Interior manages oil and gas extraction lddseShe Act was amended in
1929 to establish a mandatory administrativecedure for surface owners or lessees of Osage
County land to address claims for damagesedy oil or gas extraction on Osage County
land. Act of March 2, 1929, ch. 493, 8 1, 4atS1478-79. The amended Act requires surface
owners or lessees to arbitrate claims arigign damage caused by oil or gas extractidah.

The Department of the Interior has set forth aitietaorocedure in order to recover damages. 25
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C.F.R. 8 226.21see also Quarles v. U.S. ex rel. Bureau of Indian Aff&r F.3d 1169, 1172
(10th Cir. 2004).

Plaintiff is the lessee of an oil and gasing lease of Osage County land. Defendant
Osburn owns property in Osage County that isestiljo plaintiff's lease. On September 15,
2014, Osburn provided plaintiff a writtenotice of damages he asseitedncurred as a result of
plaintiff's operations on his land. SéeDoc. 2, 1 15; Doc. 11-2) Thereafter, the parties
engaged in settlement negotiations but failedagmee on an amount of damages. Plaintiff
acknowledges that arbitration iequired under 25 C.F.R. 8§ 226.2)1(but refused to engage in
mandatory arbitration. SgeDoc. 2, 11 31-32). Plaintiff allegehat it owes no compensation to
defendant Osburn because his predecessors-nesht@ere compensated for surface damages.
In the alternative, plaintiff asserts that the activities for which defendant seeks compensation—
laying lead lines, building roads, paving roagjaentering and exiting the property—are rights
granted to plaintiff under 25 E.R. § 226.19(a) and cannot form the basis for damadds. (
1917-19)

Plaintiff filed this lawsuit pursuant ta8 U.S.C. 8§ 1331, 28 U.S.C. 8§ 1346(2), and 28
U.S.C. § 2201. Plaintiff's first and third caus®saction seek a declaratory judgment from the
Court that plaintiff's activities are not compensabhhd do not constitute damages under the Act.
(Doc. 2, 1 27; Doc. 11, 11 8, 27). Plaintiff's seceadse of action requests the Court to enjoin
and prevent defendant Osburn from enforcingniamdatory arbitration prision set forth in 25
C.F.R. § 226.21(c). (Doc. 2, 1 33; Doc. 11, 1 9).

. Legal Standard

! Because plaintiff's Amended Complaint (Ddkl) incorporates by reference the allegations
contained in his original Goplaint (Doc. 2), the Coureferences both documents.
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A court may dismiss a case for lack of subjaetter jurisdiction pursant to Fed. R. Civ.
P. 12(b)(1). “Federal courts are ‘courts lohited jurisdiction,” possessing ‘only that power
authorized by Constitution and statute.'Bunshine Haven Nursing Operations, LLC v. U.S.
Dep't of Health & Human Serysi42 F.3d 1239, 1246 (10th Cir. 2014) (quotidgvon Energy
Prod. Co., L.P. v. Mosaic Potash Carlsbad, |893 F.3d 1195, 1201 (10th Cir. 2012)). The
party invoking the court’s jurisdictiohas the burden @llege jurisdictionafacts demonstrating
subject mattejurisdiction. Lindstrom v. United State$10 F.3d 1191, 1193 (10th Cir. 2007).
“Federal courts ‘have an indamient obligation to determine wther subject-matter jurisdiction
exists, even in the absence of a challeinge any party,” and thus a court msiya sponteaise
the question of whether there is subject mattesdiction ‘at any stag in the litigation.”” lImage
Software, Inc. v. Reynolds & Reynolds ,C469 F.3d 1044, 1048 (10@@ir. 2006) (citation
omitted).

IIl.  Discussion

Both defendants assert that plaintiff's Anded Complaint should be dismissed because
there is no federal question jurisdiction. (Doc.at@-4; Doc. 24 at 6)Plaintiff's briefing does
not dispute that his claims arise under statg lut argues that federal question jurisdiction
exists because the Amended Complaint raises dasiiad federal issue. (Doc. 21 at 3-4; Doc.
29 at 4-5). Specifically, plairffiargues that the interpretatiai 25 U.S.C. § 226.19(a) involves
the “nature and scope of the BIA’s dutteshe Osage Nation.” (Doc. 29 at 5).

Where a lawsuit is not grounded in federal,la plaintiff may establish subject matter
jurisdiction in federal court by showing thata“federal issue is: (1) necessarily raised, (2)
actually disputed, (3) substantiahd (4) capable of resolutionfederal court without disrupting

the federal-state balance approved by CongreBg¢ker v. Ute Indian Tribe of the Uintah &



Ouray Reservation770 F.3d 944, 947 (10th Cir. 2014) (quoti@gnn v. Minton 133 S. Ct.
1059, 1064 (2013)). This doctrine is referred tthassubstantial federgliestion doctrine.

Plaintiff cannot show that a federal questiexists in the presércase. The Court’s
decision rests primarily on the fact that other judges in this district have held that the same claim
plaintiff asserts here does not implicate the sulistafederal question doatie. For example, in
Nadel & Gussman, LLC v. Reed Family Ranch, | 9€8 F. Supp. 2d 1211 (N.D. Okla. 2014),
the district court rejeetd the plaintiff's contention that interpretation of 25 C.F.R. § 226.19(a) —
the same provision plaintiff cites here— as it raldtethe installation oélectrical lines, created
subject matter jurisdictionld. at 1216. Notably, the court determined that no serious federal
interests were implicated because:

[T]he mere fact that a federakgulation is involved does not

mandate a finding of a substahtfaderal question. Further, the

precise question presented—whether surface owners are entitled to

damages caused by installation of electrical lines—does not

directly implicate any overriding federal interests of the Act, such

as protection of the underlying Osamineral estate held in trust

by the United States.See generally Quarleg72 F.3d at 1172

(explaining that “the Act estéibhed a subsurface mineral estate

trust, held by the United States, on behalf of the Osage Tribe” and

that “[tlhe Secretary of the Inten is directed to manage oil and

gas extraction leases, with theyatiies earned from the leases

reserved to the Osage Tribe”). Instead, answering this question

impacts the outcome of what agesentially land-damage disputes

between oil and gas lessees andace owners in Osage County.
Id. at 1217-18. The court found fher support for its decision baken the fact that Oklahoma
courts had addressed similar issues in the gadtwere capable of deciding “the interpretive
guestion regarding the regulationd. at 1218. Similarly, ilRennie v. T & L Oil In¢.2008 WL
2165892, at *3—4 (N.D. Okla. May 20, 2008jnended and vacated in part on reconsideration,
2008 WL 2906091 (N.D. Okla. July 24, 2008), the distdourt noted thaftthe fact that the

Court must review federal statutory law to detime whether [plaintiff]l may pursue her state law



claims against [the lessee] anfederal forum ‘does not transforPlaintiff['s] action from one
arising under [Oklahoma] law into oreising under federal law.” (quotingrazier v. Turning
Stone Casino254 F.Supp.2d 295, 303 (N.D.N.Y. 2003)). By contrast, in a case where no
claims are brought under the Act, Rule 12(b)(1) dismissal is imprdpaarles v. U.S. ex rel.
Bureau of Indian Affairs372 F.3d 1169, 1173 (10th Cir. 200é4gversing district court’s
dismissal of action where landowner had raiseghy statutory and common law claims, but
none of which implicated the Act). Here, teele basis of plaintiff's lawsuit is the Act—
specifically, 25 U.S.C. 8§ 226.19(a). Accordingthe Court does not have subject matter
jurisdiction over this case.

Plaintiff also fails to meaningfully distinguidttadel. Plaintiff relies primarily on the fact
that the dispute in that case had already been submitted to arbitration and the federal lawsuit was
filed to appeal the arbitration decision. (D@d4. at 5). This fact alone does not change the
Court’s determination. Plairfitis refusal to engage in manday arbitration cannot create
federal jurisdictiorf.

V.  Conclusion

For the reasons discussed, defendant Q@linOsburn’s Motion toDismiss Plaintiff's
Amended Complaint (Doc. 16) and defendanitéth States of America’s Motion to Dismiss
(Doc. 24) argranted. Plaintiff's AmendedComplaint (Doc. 11) islismissed.

A separate judgment of disssial will be entered herewith.

SO ORDERED this 10th day of August, 2016.

2 As the Court has decided it lacks subject mgtieisdiction over this dispute, it need not
address defendant Department of the Interiogsiiaent that dismissal elso appropriate under
Fed. R. Civ. P. 12(b)(6) for failure to state a claim.
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