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UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

MONICA L. ENGLEHART,
Plaintiff,
V. Case No. 15-CV-138-JED-PJC
BOARD OF REGENTSFOR THE
OKLAHOMA AGRICULTURAL AND
MECHANICAL COLLEGES

Defendant.

N N N N N N N N N N N

OPINION AND ORDER

This matter comes before the Court on twdiors filed by the pdies: plaintiff Monica
L. Englehart's (“plaintiff” or “Englehart’)Motion and Opening Brief Seeking a Temporary
Restraining Order (“plaintiff votion for TRO”) (Doc. 17), and dendant’s Brief in Support of
Motion for Summary Judgmentdéfendant’s Motion for Summary Judgment”) (Doc. 33). Both
motions are opposed. (Docs. 21, 35).

l. Background

Plaintiff filed this lawsuit ptsuant to 42 U.S.C. section 1983 alleging that defendant
violated her liberty interests drdeprived her of her rights ttue process and equal protection
under the Fourteenth Amendment by dismissieg from the nursing program at the Langston
University School of Nursing and Héa Professions (“Langston University"gfter the Fall
2014 semester.

Plaintiff was accepted into Langston Univgrs nursing program for the Fall 2013

semester. (Doc. 17, Ex. 1, 1 5; Doc. 33, 1 8he was on the Dean’s Honor Roll for both the

! Defendant supervises, manages, and controls five academic institutions, including Langston
University.
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Fall 2013 and Spring 2014 semesters. (Doc. 17, Ex. 1, { 6). During the Fall 2014 semester,
plaintiff was enrolled in three courses, inclglithe course that was her downfall—Nursing Care
of the Childrearing Family (the “Cowey. (Doc. 21 at 2; Doc. 33, 1 9).

The Course syllabus contains the follagi policy (the “Policy”) on the academic
requirements a student must abide by in ordeemain enrolled in the nursing program:

Any student who is unsuccessfulglined as receiving a grade of

“W,” “AW,” “D,” or “F”) in a nur sing course will not be allowed

to continue in the nursing program. The student must submit a

written request for readmission tiee Admissions, Progression and

Graduation Committee.
(Doc. 21, Exh. 1, at 8; Doc. 33, Exh. B, at 8Jhe Langston University Student Handbook
(“Student Handbook”) also contains the Policy, which is worded slightly differently:

Any student who is unsuccessful annursing course will not be

allowed to continue in the nung program. The student must

submit a written request for readmission to the Admissions,

Progression and Graduation Coittee . . . . Unsuccessful is

defined as receiving a graded¥,” “AW,” “D,” or “F.”
(Doc. 30, Exh. 2; Doc. 33, Exh. C, at 38). Thdidydurther states: “The faculty reserves the
right to limit a student’s unsuccessful attemiptsiursing courses.” (Doc. 21, Exh. 1; Doc. 30,
Exh. 2; Doc. 33, Exh. B, at 8, Exh. C, at 38).

The Student Handbook contains the follogi guidelines related to a student’s
involuntary withdrawal from thaursing program: “[I]n cases whe a student’s performance in
clinical experiences are so grossly inappropribtd the student cannot recover to demonstrate
competence and earn a passing gradel[,] the stoggnbe involuntarily withdrawn from . . . the
nursing program.” (Doc. 21, Exh. 6, at 3). Facultgmbers are required to provide the student

with notice “as soon as reasonaplyssible” after the occurrence arf incident that may lead to

that student’s withdrawdfom the nursing program.Id;). The student will usually “receive a



warning or be placed on prdin prior to being withdrawn . . from the nursing program.”
(Id.). The student will also “ordinarily be endtl to receive a hearing before the departmental
faculty prior to being withdrawn . . . from the nursing programid.)( While the student may
employ the assistance of an attorney, the role efttorney “shall be assistive in nature only,”
and the attorney may not “present any evagenor speak on behalf of the studentd. &t 4).

Plaintiff received a letter gde of “D” in the Course, whicis a failing grade according
to the Policy. (Doc. 21, Exh. 1, at 8; Doc. Exh. 2; Doc. 33, | 26).Plaintiff's “D” grade
signified that she was unsuccessfuthe Course and, asresult, was not alwed to continue in
the nursing program. (Doc. 33, .27

More specifically, plaintiff's failing grade ithe Course was a result of her performance
on two separate components of the Course: @)thal Care Plan, a required assignment, and
(2) the clinical component of ¢hCourse. First, plaintiff received a failing grade on the Final
Care Plan after the Course instructor deteeah that plaintiff had plagiarized an online
document (“the Document”) in her submission @ #ssignment. (Doc. 21 at 2). The instructor
was alerted specifically to plaintiff's submisgi by the “Turnitin Nursing Program,” a program
that the instructor utilized tdiscern whether her students’ lkavas plagiarized. After being
notified that plaintiff’s submission was flagged fodagiarism, the instructor compared plaintiff's
submission with the Document identified by the program, and determined that plaintiff had in
fact plagiarized the Document. According defendant, plaintif6 assignment “contained
material that was inconsistentdanonsensical, in that it made references to the treatment of an
infant rather than the treatment of the tweleayyold patient that plaintiff was assignedld. @t
2-3). Plaintiff was ultimately assigned a scofehirty-seven percent (37%) on the Final Care

Plan. (Doc. 21 at 3).



Second, plaintiff failed to meet the minimwewaluation score for the clinical component
of the Course. The Course syllabus makes dleair a student must obtain a passing clinical
performance grade in order to pass the Cou{Pec. 21, Exh. 21). Plaintiff received a clinical
evaluation score of 1.94, but was requitedeceive a 2.0 in order to pasg¢Doc. 21 at 3). Due
to plaintiff's failing grades orboth the Final Care Plan andetlelinical component, plaintiff
received a “D” in the Course and was not\aka to continue in the nursing progranid. @t 4).

Plaintiff appealed her grade in the Coumsad, per Langston University policy, was
granted a hearing before a committee comprisietaculty members, staff, and two nursing
students. (Doc. 21 at 4; Doc. 33, 11 29-32pirfff's attorney was msent at the hearing but
was not allowed to participate in the hearingaotordance with Langston University policy.
The hearing committee unanimously decided thaihpff's grade should and and that she was
academically ineligible to continue in the nursprg@gram. (Doc. 21 at 4boc. 33, § 32). Soon
thereafter, plaintiff filed the instant lawsuit.

Plaintiffs Motion for TRO requests thathe Court “immediately grant Plaintiff
admission” to Langston University’s nursing pragravhile the litigation igpending. (Doc. 17 at
1). Defendant’s Motion for Summary Judgmerjuees that summary judgmieis appropriate on
all of plaintiff's claims, in part because defentlés subject to Eleveéh Amendment immunity.
(Doc. 33 at 11-13).

. Order of Issues
“The Eleventh Amendment is a jurisdictidriaar that precludes gonsented suits in

federal court against a staded arms of the state.Wagoner Cty. Rural Water Dist. No. 2 v.

% A student’s performance on the Final Care Plamsid to assess his loer performance in the
clinical performance of #nCourse. (Doc. 21 at 3). Henceaiptiff's apparent plagiarism on her
submission of the Final Care Plan iagped her clinical component grade.
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Grand River Dam Auth.577 F.3d 1255, 1258 (10th Cir. 2009) (affirming district court’s
dismissal of plaintiffs’ claimsgainst state agency based on Eleventh Amendment immunity). If
a defendant asserts Eleventh Amendment imiyputhe court must addss the issue before
reaching the merits of the underlying clai®ee Jones v. Courtned66 F. App’x 696, 702 (10th
Cir. 2012) (unpublished)(“[l]f a state affirmatively raises an Eleventh Amendment immunity
defense, we are required tddsess the defense as a ‘thir@d jurisdictional matter.”)U.S. ex
rel. Burlbaw v. Orenduff548 F.3d 931, 942 (10th Cir. 2008tating that “addressing the
threshold jurisdictional matter [is] obligatorif™directly asserted” by a state defendamtgrtin
v. Kansas 190 F.3d 1120 (10th Cir. 1999%)verruled on other groundsy Bd. of Trustees of
Univ. of Ala. v. Garrett 531 U.S. 356 (2001) (“Because the State’s assertion of Eleventh
Amendment immunity challenges the subject mgttasdiction of the district court, the issue
must be resolved before a court may address the merits of [plaintiff's] underlying . . . claim.”).
Because defendant’s Motion for Summary Judgmesdrésthat defendant is subject to Eleventh
Amendment immunity, the Court is requdreo address the immunity issue fitst.

IIl.  Discussion

A. Eleventh Amendment | mmunity

Defendant argues that it is immune frgphaintiff's section 1983 claims based on

Eleventh Amendment immunity. Plaintiff respontt&t defendant has waived its immunity.

% Tenth Circuit Rule 32.1 provides: “Unpublishddcisions are not predential, but may be
cited for their persuasive value.”

* Part of the test for granting temporary restraining order, ish is relevant to plaintiff’'s
Motion for TRO (Doc. 17), requisethe Court to assess the resfueg party’s “likelihood of
success on the meritsSchrier v. University of Coloradd27 F.3d 1253, 1258 (10th Cir. 2005).
Because the Court may not conduct such an inguitydoes not have jurisdiction to do so, it
must assess defendant’s Eleventhelsaiment immunity defense first.
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(Doc. 35 at 10). Alternativelyplaintiff requests that the Court allow her to “add certain
Langston University officials in their individual capacities, if it is determined that Langston
University, as an entitys to be dismissed.”ld. at 10).

The Eleventh Amendment bars a suit for damagginst a state in federal court, absent a
showing that the state has waived its immumitywhere Congress habrogated the state’s
immunity. Seminole Tribe of Florida v. Florideb17 U.S. 44, 55 (1996Edelman v. Jordan,
415 U.S. 651, 663 (1974). The arm-of-thdestdoctrine extendsleventh Amendment
immunity to “entities created by state governmenés dperate as alter egos or instrumentalities
of the states.Watson v. University of Utah Med. Ctr5 F.3d 569, 574 (10th Cir. 1996).

The Tenth Circuit has “consistently held’athstate colleges and universities—as well as
their governing boards of regents—are armstld state and themk enjoy Eleventh
Amendment immunity.See, e.g.Murray v. Colorado 149 F. App’x 772, 773 (10th Cir. 2005)
(unpublished) (Board of Regents of Universdl Colorado entitled tdeleventh Amendment
immunity); Sturdevant v. Paulse218 F.3d 1160, 1170-71 (10th C2000) (holding that board
of state community college and occupationalcadion system “enjoy[ed] Eleventh Amendment
immunity as an instrumentality or ‘arm’ of the State of Coloradtripes v. Kansas State
University, 184 F.3d 1275, 1278 @th Cir. 1999)cert. denied529 U.S. 1037 (2000) (“Because
Kansas State University is an ‘arm of the estait is entitled to asert Eleventh Amendment
immunity.”); Buchwald v. Univ. of New Mexico Sch. of Mdd9 F.3d 487, 494 n.3 (10th Cir.
1998) (“[W]e have no doubt that UNMSM, if8oard of] Regents, and the Committee on

Admissions are ‘arms of the state,’ entitk® Eleventh Amendment immunity."Yniv. of Texas



at Austin v. Vratil 96 F.3d 1337, 1340 (10th Cir. 1996) (ol that “state colleges and
universities . . . are entitled leventh Amendment immunity”)Watson v. Univ. of Utah Med.
Ctr., 75 F.3d 569, 574 (10th Cir. 1996) (Universityldthh and its medical oger were entitled
to Eleventh Amendment immunity from lawsalleging violation ofdue process rights and
deprivation of libertyand property interestsBeibert v. State of Okla. ex rel. Univ. of Okla.
Health Scis. Ctr. 867 F.2d 591, 594 (10th Cir. 198%progated by Fed. Lands Legal
Consortium ex rel. RobbaEstate v. U.$.195 F.3d 1190 (10th Cir. 1999) (affirming district court
ruling that university, board of gents, and university employeesdun their official capacities
were immune from damages lawsuit).

Both the Tenth Circuit and the Oklahoma Supreme Court have specifically determined
that the boards of regents of Oklahoma univiessiare state entities immune from lawsuit under
the Eleventh Amendmen&eiberf 867 F.2d at 594 (determiningathdistrict court properly
dismissed damages action against the Uniyerdi Oklahoma and its Board of Regent&ay
Activists Alliance v. Bd. of Rents of the Univ. of Okla638 P.2d 1116, 1123—-24 (Okla. 1981)
(“For the purpose of monetary damages, aa@ministrative agency, in essence an arm of the
State, the Board [of Regents] enjoys the peyd of Eleventh Amendment . . . immunity $ge
also Hensel v. Office o€hief Admin. Hearing Officer38 F.3d 505, 508 (10th Cir. 1994)
(“[UInder Oklahoma law, the Board of Regents of thaversity is an arm of the state . . . .").

The law of this circuit therefore clearly demonstrates that defendant, the Board of
Regents for the Oklahoma Agricultural and Magical Colleges, is immune from plaintiff's

lawsuit under the Eleventh AmendméntTo be clear, the Elevin Amendment bars all of

> The fact that plaintiff's Amended Complaint seeks injunctive relief in addition to compensatory
damages has no bearing on defendant’s Eleventh Amendment immunity because the “Eleventh
Amendment applies to all suits against the statk arms of the state,gardless of the relief
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plaintiff's claims.See Murray v. Coloradadl49 F. App’'x 772, 773 (10th Cir. 2005) (upholding
district court’'s dismissal of lawsuit againstate and university board of regents alleging
deprivations of equal protectiothe right to travel, and proggrwithout due process of law
based on Eleventh Amendment immunitBlchwald 159 F.3d at 493-94 (plaintiff's lawsuit
alleging violations of her due process rigtggual protection, and the Commerce Clause was
barred as to medical school board of regents uth@eEleventh Amendment immunity doctrine).
Plaintiff does not seem to dispute that Eleventh Amendment immunity applies to
defendant. Rather, she argues that defendanivMaaved its Eleventh Amendment immunity.
Specifically, plaintiff contads that defendant “hdseen authorized to acquire insurance and for
purposes of damages, Oklahoma has waived its Eleventh Amendment imingbioc. 35 at 10).
In support of this argument, ghtiff provides no Teth Circuit authorityand cites several
Oklahoma cases, includirfgchrom v. Oklahoma Industrial Developmes6 P.2d 904 (1975),
for the proposition that a governntal entity waives its immunityvhen it purchases liability
insurance. However, as defendant points platintiff has not provided any evidence to show
that defendant has in fact purchased liability iasge. (Doc. 37 at 7). Defendant also states
that it hasnot purchased liability insurance.ld(). Even if plaintiff had demonstrated that
defendant purchased liability imsunce, her claim would nonetheldas because this rule of law
applies only to sovereign immunity, nobinunity under the Eleventh Amendmenthames v.
Oklahoma Historical Soc646 F. Supp. 13, 15 (W.D. Okla. 198&if'd, 809 F.2d 699 (10th Cir.

1987) (rejecting plaintif§ argument that undeBchrom an entity’'s purchase of liability

sought.” Murray v. Colorado 149 F. App’x 772, 775 n.1 (19tCir. 2005) (unpublished);
Higganbotham v. Okla. Transp. Com328 F.3d 638, 644 (10th Cir. 2003)n the instant case,
the plaintiff has directly suedehstate and its agencies seekdleglaratory and janctive relief,
and Eleventh Amendment immunity squarapplies in these circumstances.”).



insurance constituted waiver of Eleventh Amer@nt immunity because “Eleventh Amendment
immunity cannot be equatedttvthe limited defense of sovereign immunity . . . ”").

Plaintiff also contends thatefendant is not immune from this lawsuit because it was
previously subject to suit iGossett v. Oklahoma ex rel.o&d of Regents for Langston
University, 245 F.3d 1172 (10th Cir. 2001). Bossett a former nursing student brought a
lawsuit pursuant to Title 1X and section 1983eging that defendant, the Langston University
president, and the Langston University deagaged in gender discrimination by involuntarily
withdrawing him from the nursing program. Thenth Circuit reversedhe district court’s
decision to grant defendants’ motion for summadgment because it failed to consider certain
evidence. Id. at 1177. While the Tenth Circuit’s opom did not explicitly assess Eleventh
Amendment immunity, it did state that the pl#f’s section 1983 claims could only “proceed
against [the] defendants individually,” and becaitsead determined that further proceedings
were necessary, it declined to consider the is§urmmunity as to plaitiff's Title IX claim. Id.
at 1180. Contrary tplaintiff's assertionGossetdoes not support plaintiff’claim that Eleventh
Amendment immunity is inappkble to defendant—the Boardf Regents—in this case.
Plaintiff's claim is thus without merit.

Defendant has clearly established that EBigli Amendment immunity applies to bar
plaintiff's lawsuit because defendant is an arnthef state and is the only named defendant. The
Court therefore has no jurisdiction over this case.

B. Leaveto Amend Complaint by Adding Additional Defendants

® Plaintiff suggests that the “proper remedy,” i tBourt determines that defendant is entitled to
Eleventh Amendment immunity, is to transfee tbase to state court(Doc. 35 at 11). As
plaintiff fails to provide any authority to showathtransfer to state court is proper given the
circumstances of this case, the Qaleclines to grant this request.



In her Response to defendarii®tion for Summary Judgmerglaintiff requests leave to
amend her Complaint in the event the Court datesthat defendant is subject to immunity
under the Eleventh Amendment. (Doc. 35 at Bluntiff argues that ghshould be allowed to
add as defendants certain Langston Universitglepees in their individual capacities, but fails
to provide the Court with any further detaild.j In its Reply, defendant argues that plaintiff's
request is untimely and seeks to “circumvestimmary judgment. (Do@37 at 7). For the
reasons below, the Court denies fi#fis request to amend her Complaint.

A party seeking leave to amend its complaifter a scheduling der deadline has passed
must demonstrate: “(1) good cause for seekmuglification under Fed. R. Civ. P. 16(b)(4) and
(2) satisfaction of the [Fed. Kiv. P.] 15(a) standard.Gorsuch, Ltd., B.C. v. Wells Fargo Nat.
Bank Ass’n771 F.3d 1230, 1240 (10th Cir. 2014).

1. Good cause requirement under Fed. R. Civ. P. 16

The Court’'s Scheduling Order imposed a dieadof August 3, 2015 for plaintiff to
amend her complaint or join additional parti€®oc. 15). Plaintiff's request to add additional
defendants was brought six months after the @odeadline. Plaintiff already amended the
Complaint once (Doc. 5), which she was propeligveed to do as a mattef right pursuant to
Fed. R. Civ. P. 15(a)(2).

The good cause standard requires plaintiffstiow the ‘scheduling deadlines cannot be
met despite [the movant’s] diligent effortsGorsuch 771 F.3d at 1240 (quotirlgumpco, Inc. v.
Schenker Int’l, InG.204 F.R.D. 667, 668 (D. Colo. 2001)). Good cause may be shown where a
plaintiff learns new information through discovery, or if the law relevant to the plaintiff's claims
has changedld. at 1240. However, good cause doesaxit where the plaintiff already knew

of the relevant facts and simply failed telude claims or partgein the complaintid.
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Plaintiff has not presented the Court withyaacts to show that good cause exists to
allow her to amend the Complaint at this time. Importantly, there is no indication that plaintiff
has learned new information that would justifyearding the complaint, nor that the relevant law
has changed. It is clear th@aintiff already knew of potential ddional defendantat the outset
of this litigation, but failed to include thein her Complaint or in her Amended Compldint.
Accordingly, plaintiff cannot deonstrate good cause exists.

In light of plaintiff's failure to meet thgood cause requirement, the Court is not required
to address the Rule 15(a) gties and declines to do soSeeGorsuch 771 F.3d at 1242
("Having concluded [the plaintiffs] lacked good cause to amend their pleadings after the
scheduling order deadline, we need not reaclRthe 15(a) issue, and cee to do so.”).

V.  Conclusion

IT IS THEREFORE ORDERED that plaintiffs claims are dismisseaithout
prejudice® This case is terminated. A separate judgt of dismissal will be entered herewith.

IT ISFURTHER ORDERED that plaintiff's Motion forTemporary Restraining Order
(Doc. 17) and defendant’s Motion for Suram Judgment (Doc. 35) are deniedrasot.

SO ORDERED this 30th day of June, 2016.

" While suits against state officials ineth individual capacities are permitted unde¢ Parte
Young 209 U.S. 123, (1908), plaintiff has not sweed Board member or Langston University
employee in an individual capacity. Insteade tBoard of Regents is named as the sole
defendant. Therefore, tHex parte Youngexception does not apply. The Court is aware that
plaintiff's request to amend merely seekspteserve the lawsuit by naming individuals who
would be subjecto suit under theEx parte Youngloctrine. However, plaintiff could have
named these individuals as defendants much earlier in the case.

8 Schrader v. Richardsom61 F. App’x 657, 660 (10th Ci2012) (unpublished) (stating that
district court properly “relied on Eleventh Am#ment immunity to dismiss the official capacity
claims without prejudice, ikeeping with our precedent Korgich v. Regents of N.M. Sch. of
Mines 582 F.2d 549, 550 (10th Cir. 1978)").
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