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UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA
BENITA K. BURRIS,
Plaintiff,
Case No. 16-CV-0198-CVE-FHM

V.

DRESSER-RAND COMPANY,

N N N N N N N N N N

Defendant.

OPINION AND ORDER

Now before the Court is Defendant DrasBand Company’s Motion for Partial Summary
Judgment and Incorporated Memorandum of Lafupport (Dkt. # 26). Plaintiff brought this suit
to collect overtime compensation to which plaintiff alleges she is entitled under the Fair Labor
Standards Act of 1938, as anded, 29 U.S.C. 88 201 et s@gLSA). Dkt. # 2, at 4. Defendant
admits that plaintiff is not exempt from the A overtime compensation requirement and that she
is entitled to overtime compensation under the FLISKX. # 10, at 4. Defendant now presents two
issues for consideration: (1) whether plainsiiffamages should be calculated using the “half-time”
or “time-and-a-half” method; and (2) whether tipplicable statute of limitations is two or three
years. Dkt. # 26, at 6. Defendant moves fotipesummary judgment, arguing that (1) damages
should be calculated using the “half-time” method &) that the applicable statute of limitations

is two years. IdPlaintiff responds that both issues shibog decided by a jury. Dkt. # 30, at 23, 26.
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l.

Plaintiff is currently an employee of defendambrking in defendant’s Tulsa office. Plaintiff
began working for defendant’s predecessor camppaMarch 1977. Dkt. # 26, at 8; Dkt. # 30, at
9. Plaintiff began her career as a nonexémpiployee. Dkt. # 26-1, at 5. By 1996, plaintiff was
classified as an exempt employe®aintiff's scheduled hours efork are 7:30 a.m. to 4:30 p.m.
with a one hour lunch break. Dkt. # 26, at 9; PABO, at 11. At all times gaintiff was classified as
an exempt employee, she understood thahthes she would actually work would sometimes
exceed her scheduled hours.Rthintiff's actual hours worked often exceeded forty hours a week.
Id. When plaintiff worked more than forty hours a week, her salary remained the same, and
plaintiff did not expect additional payment for working additional hoursPlaintiff's bi-weekly
earning statements included an hours line thatlli86.00" by default. Dkt# 26, at 11; Dkt. # 30,
at 14.

In October 2015, defendant’s compensatiomaggr discovered that plaintiff's exempt
classification was inconsistent with her position and notified Jeanne Foster, defendant’s human
resources manager, of the potential classificagioar. Dkt. # 26, at 13; Dkt. # 30, at 16. Foster

began an investigation into plaintiff's classification. li.November or December 2015, Foster

! Employers are required to pay their employees overtime compensation for work exceeding
forty hours a week. 29 U.S.C. § 207(a)(2)(C). Certain employees are exempt from this
requirement._Se®9 U.S.C. § 213. Throughout this opinion the terms “exempt” and
“nonexempt” refer to whether an employee is exempt or nonexempt from the overtime
compensation requirement under the FLSA.

2 The record is unclear whether plaintiff svalassified as exempt from 1981 to 2016, or
whether she was classified as exefrggh 1981 to 1982, nonexempt from 1982 to 1996, and
exempt from 1996 to 2016. SB&t. # 26-1, at 7-11. Either waplaintiff was classified as
exempt for the entirety of the relevant time period (up to three years preceding plaintiff's
reclassification in January 2016).



called plaintiff's supervisor, Kyle Smith, to ask him about plaintiff's job dutiesB&ted on her
conversation with Smith, Foster determined latntiff should not be classified as an exempt
employee. Dkt. # 26-2, at 9, 17. Foster then coathdéfendant’s in-house legal counsel regarding
plaintiff's exemption classification. Dkt. # 26, 34; Dkt. # 30, at 17. In January 2016, defendant
officially changed plaintiff's classificatioirom exempt to nonexempt. Dkt. # 26, at 14.

After reclassifying plaintiff, Foster askedapitiff to submit a record of her overtime hours
for the preceding two years so that defendant aoakk an overtime back payment to plaintiff. Dkt.
# 26, at 14; Dkt # 30, at 18. Defendant offeregawp plaintiff for the overtime hours she submitted
at “half-time” her usual rate. Dkt. # 26, at 15; Dk30, at 19. Defendant fdesuit in this Court in
April 2016, alleging that defendant failed to pay her overtime compensation to which she was
entitled under the FLSA. Dkt. # 2, at 4. Defendantigglthat it misclassified plaintiff as exempt,
but denies the amount of damages to which plaintiff alleges she is entitled. Dkt. # 10, at 3-4.

.

Summary judgment pursuant to Federal Rul€ivl Procedure 56 is appropriate where

there is no genuine dispute as to any mat&aaland the moving party is entitled to judgment as

a matter of law. Celotex Corp. v. Catref7 U.S. 317, 322-23 (1986); Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 250 (1986); Kendall v. Watkif88 F.2d 848, 850 (10th Cir. 1993). The plain

language of Rule 56(c) mandates the entry wiraary judgment, after adequate time for discovery
and upon motion, against a party who fails to mek@owing sufficient to establish the existence
of an element essential to that party’s case panghich that party will bear the burden of proof at
trial. Celotex 477 U.S. at 317. “Summary judgment procedure is properly regarded not as a

disfavored procedural shortcut, lvather as an integral part oktkederal Rules as a whole, which



are designed ‘to secure the just, speedy, aaxpensive determination of every action.” &.327
(quoting Fed. R. Civ. P. 1).

“When the moving party has carried its burdeder Rule 56(c), its opponent must do more
than simply show that there is some metaphysioabt as to the material facts. Where the record
taken as a whole could not lead a rational tridaof to find for the nomoving party, there is no

‘genuine issue for trial.”” Matsushita Elec. Indus. Co. v. Zenith Radio C&rp.U.S. 574, 586-87

(1986) (citations omitted). “The mere existence sXiatilla of evidence in support of the plaintiff's
position will be insufficient; there must be evidence on which the [triesadf Eould reasonably
find for the plaintiff.” Anderson477 U.S. at 252. In essence, the inquiry for the Court is “whether
the evidence presents a sufficient disagreemeneigioire submission to arjior whether it is so
one-sided that the party must prevail as a matter of lawéatl@51-52. In its review, the Court
construes the record in the light most favéeab the party opposing summary judgment. Garratt
v. Walker 164 F.3d 1249, 1251 (10th Cir. 1998).
[1.

Congress passed the FLSA in 1938 to protect workers from substandard wages and

oppressive working hours, which it found to be idedéntal to the “health, efficiency, and general

well-being of workers.”_Barrentine v. Ark.-Best Freight Sys., ,Id&0 U.S. 728, 739 (1981)

(quoting 29 U.S.C. § 202(a)). The FLSA is designed to ensure each employee receives “[a] fair day’s

pay for a fair day’s work.” Overnight Motor Transp. Co. v. Mis84l6 U.S. 572 (1942) (quoting

81 Cong. Rec. 4983 (1937) (message of PresiRleasevelt)) (internal quotation marks omitted),

superseded on other grounds by statute as stated in Trans World Airlines, Inc. v. TAGEsWDIS.

111, 128 n.22 (1985). The FLSA *“established a aamensive remedial scheme requiring a



minimum wage and limiting the maximum numbehotirs worked, absent payment of an overtime

wage for all hours worked in excess of the djgEtimaximum number.” Lamon v. City of Shawnee

972 F.2d 1145, 1149 (10th Cir. 1992). Under 8§ 207, employers are required to compensate
employees for time worked in a weiekexcess of forty hours at aeaf not less than one and one-

half times the employee’s regular rate. 29 U.$Q@07(a)(1). However, certain employees are
exempt from the overtime compensation requirementids&e213.

Here, defendant admits that it misclassified plaintiff as an exempt employee, and that
plaintiff is entitled to overtime pay under the FLSA. Dkt. # 10, at 4. However, the parties disagree
on the amount of damages to which plaintiff is entitled. Defendant moves for partial summary
judgment, arguing that damages should be calculated using the “half-time” method, and that the
applicable statute of limitations is two years. Dkt. # 26, at 6.

A.

The Court first considers the method byievhplaintiff’'s overtime damages should be
calculated. The FLSA requires employers to cengate nonexempt employees at one and one-half
times the employee’s regular rate for time vemtbeyond forty hours. 29 U.S.C. § 207(a)(1). For
hourly employees, their regular rate is simplitinourly rate. Thus, they are due overtime pay at
one and one-half times their hourly rate. However, determining the regular rate and overtime
compensation of an employee who works vdeabours but receives a flat salary is less
straightforward.

i.

In Overnight Motor the Supreme Court addressed the regular rate issue as applied to a

salaried employee who worked variable holéssel was a rate clerk for Overnight Motor.



Overnight Motor 316 U.S. at 574. He worked up to eighturs a week, with an average workweek

of sixty-five hours, and was paid a flalasg no matter the number of hours worked. Ntssel
brought a suit to recover unpaid overtime compensatiorOvernight Motor argued that even
though Missel worked long hours, ls&alary was high enough that he was paid more than if he were
paid the minimum wage for his regular hours and one and one-half times the minimum wage for his
overtime hours. Icat 575. The Court rejected this argument, holding that the overtime compensation
requirement is separate from the minimum waggirement, and that the FLSA requires employers
to pay employees overtime at one and one-half ttheisregular rate, not the minimum wage. Id.
at 577. The Court was then faced with determiniegnieaning of “the regular rate at which he is
employed.” Id.at 579. The Court found:

No problem is presented in assimilatthg computation of overtime for employees

under contract for a fixed weekly wage for regular contract hours which are the

actual hours worked, to similar computations for employees on hourly rates. Where

the employment contract is for a weeklygegawith variable or fluctuating hours the

same method of computation produces tlyeilaa rate for each week. As that rate

is on an hourly basis, it is regular in 8tatutory sense inasmuch as the rate per hour

does not vary for the entire week, though wiegkveek the regular rate varies with

the number of hours worked.

Id. at 580 (footnote omitted). Thus, under Overnight Matach week the regular rate of a salaried

employee with variable hours may be determibgdiividing the weekly salary by the number of
hours actually worked that week.

In 1968, the Department of Labor promulgatedaerpretive rule approving the use of the
“fluctuating workweek” (FWW) method to compsate salaried employees with fluctuating
working hours for overtime. 29 C.F.R. 8 778.114. Under the regulation, where there is a “clear
mutual understanding” between the employee and the employer that the employee will be paid only

a fixed salary (apart from overtime premiums) no matter the number of hours worked, the

6



employee’s regular rate is calculated in the manner outlined in Overnight: Motaling the

employee’s weekly salary by the numberholurs actually worked that week. ®l.778.114(a).
Moreover, because the employee has already been compensated for all hours worked under the
salary arrangement, in order to satisfy the FIsSAertime requirement, the employer must pay the
employee only an additional one-half time the regular rate for overtime hours worked. Id.

The application of the principles above stated may be illustrated by the case of an
employee whose hours of work do not custaiyi follow a regular schedule but vary
from week to week, whose total weekly hours of work never exceed 50 hours in a
workweek, and whose salary of $600 a wisegaid with the understanding that it
constitutes the employee’s compensation, except for overtime premiums, for
whatever hours are worked in the workweek. If during the course of 4 weeks this
employee works 40, 37.5, 50, and 48 hours, thelae hourly rate of pay in each of
these weeks is $15.00, $16.00, $12.00, and $12 ik cBvely. Since the employee

has already received straight-time compensation on a salary basis for all hours
worked, only additional half-time pay is due. For the first week the employee is
entitled to be paid $600; for the secavekbk $600.00; for the third week $660 ($600
plus 10 hours at $6.00 or 40 hours at $1pI08 10 hours at $18.00); for the fourth
week $650 ($600 plus Bours at $6.25, o#0 hours at $12.50 plus 8 hours at
$18.75).

Id. 8 778.114(b). The FWW method may be used on{§)ithe employee’s regular rate is above

the FLSA’s minimum hourly wage; (2) the employee clearly understands that the salary covers
whatever hours the job may demand; and (3) thel@rar pays the salary even if the employee
works less than a full schedule of hours8d@.78.114(c). Additionally, “where all the facts indicate

that an employee is being paid for his overtime hatiesrate no greater than that which he receives
for nonovertime hours, compliance with [FLSA] cannot be rested on any application of the

fluctuating workweek overtime formula.” Id.



Under _Overnight Motoand 29 C.F.R. § 778.114, it is clear that an employer and an

employee may comply with the FLSA by prospeelyvagreeing to a flat salary with half-time
overtime compensation using the FWW method to determine the regular rate. However, courts
disagree on the proper method for determining dg@®an a case involving a salaried employee who
was misclassified as exempt. Courts have fadldwhree paths in this situation: (1) calculate
damages using the FWW method under § 778.1)4al2ulate damages using the FWW method

under_Overnight Motgror (3) calculate damages using the traditional time-and-a-half method.

Some courts, including the Tenth Circuitybapplied the FWW method to misclassification

cases based on § 778.114. See, Elgments v. Serco, InG30 F.3d 1224, 1230 (10th Cir. 2008);

Valerio v. Putnam Assocs. Incl73 F.3d 35 (1st Cir. 1999). In Clementise Tenth Circuit

explained that the “clear and mutual understanding” requirement of 8§ 778.114 did not preclude
misclassification cases because “[tlhe parties must only have reached a ‘clear and mutual
understanding’ that while the employee’s hours may,\as or her base salary will not.” 530 F.3d

at 1230 (quoting Valerial 73 F.3d at 40). Thus, plaintiffs’ “numerous inquiries” to the employer

3 Defendant asserts that the term “FWW method” refers to only prospective agreements
pursuant to 8 778.114, and that the same maghodlculating an employee’s regular rate
for misclassification damages under Overnight Metmuld be called “half-time damages.”
Dkt. # 26, at 19. But regardless whether the sources of authority or requirements for the
method to apply differ, the undgithg method of both is the same, and for clarity’s sake, the
Court will refer to the method as the FWW method and specify the source of authority where
relevant._See, e.@lack v. SettlePou, P.C732 F.3d 492, 498 (5@ir. 2013) (“[W]e rely
on the Supreme Court’s pre@sd in [Overnight Motdr. . . as the appropriate basis for using
the FWW method to calculate the overtime premiums due to the employee in
misclassification cases.”); Lamonica v. Safe Hurricane ShuttersylicF.3d 1299, 1311
(11th Cir. 2013) (“[U]nder [Overnight Motgrthe fluctuating workweek method may be
used to calculate an employee’s regular rate of pay and corresponding overtime premium for
use in determining damages under the FLSA.”).
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regarding the availability obvertime pay did not show therwas not a clear and mutual
understanding because “no agreement as to the payment of overtime ever exisiedZ36-31.

The only relevant inquiry was whether the employer and employees “had a clear and mutual
understanding that they would paid on Egabasis for all hours worked.” Idt 1230. The court

held that “[tlhe existence @f clear and mutual understanding ‘may be based on the implied terms
of one’s employment agreementtiis clear from the employee’s actions that he or she understood
the payment plan in spite of after-thaet verbal contentions otherwise.” ldt 1231 (quoting

Mayhew v. Wells125 F.3d 216, 219 (4th Cir. 1997)). Thereftine,court determined that there was

a clear and mutual understanding because the filestated in their deposition testimony that they
were hired on a salaried basis, that they routinely worked more than forty hours a week, and that
they were neither docked for working less than forty hours a week nor compensated extra for
working more than forty hours a week. &t 1230-31. Because there was a clear and mutual
understanding, the court affirmed the district tsuaward of damages using the FWW method. Id.
at 1231.

Several other circuit courts have determined that § 778.114 does not apply to

misclassification cases, but that the FWW hedtshould still be applied under Overnight Motor

See, e.gRansomv. M. Patel Enters., In€34 F.3d 377, 384-86 (5th Cir. 2013); Desmond v. PNGI

Charles Town Gaming, L.L.C630 F.3d 351, 354-357 (4th CR0O11); Urnikis-Negro v. Am.

Family Prop. Servs616 F.3d 665, 678-81 (7th Cir. 2010). These courts have determined that §

778.114 is a forward looking rule that cannot ppled retroactively for two key reasons. First,

there cannot be a clear and mutual understanding when there has been a mutual mistake as to the



employee’s exemption under the FLSA. See, &likis-Negrg 616 F.3d at 678. And second, §

778.114(c) requires a separate, contemporaneous payment of an overtime premium, gee, e.g.
After concluding 8 778.114 is inapplicable to misclassification cases, these courts have

turned to Overnight Motaio calculate an employee’s regular rate. If the employee and employer

agreed that a fixed salary would “constituteymppant at the regular rate for any and all hours

worked,” then the regular rate will be caldel using the FWW method as in Overnight Moldr

at 680. For example, in_Urnikis-Negrahe Seventh Circuit affirmed the district court’s
determination that the parties agreed that the plaintiff's salary was meant to compensate her for
however many hours she worked when: (1) plaintiff expected to work only forty hours a week when
she was hired; (2) one of defendant’s employestited that all employees were paid based on a
forty-hour week; (3) plaintiff routinely worked more than forty hours a week; and (4) plaintiff's
salary did not vary based on lecreased hours of work. See The district court determined that
although plaintiff probably thought she would ®rking only forty hours a week, she also
understood that her salary would cover whatéwez she was called upon to work in a given week.

Id. Therefore, the Seventh Circuit determined that Overnight Miittaited that the FWW method

should be used to calculate plaintiff's damagesai®81-83.
Finally, many district courts, primarily in circuifsat have not weighed in on this issue, have
rejected the FWW method in misclassificationesaand calculated damages using the traditional

time-and-a-half method. See, e@ostello v. Home Depot USA, In@44 F. Supp. 2d. 199, 203-09

(D. Conn. 2013); Russell v. Wells Fargo & C&72 F. Supp. 2d 1008, 1013-14 (N.D. Cal. 2009);

Hunter v. Sprint Corp453 F. Supp. 2d 44, 59-62 (D.D ZD06); Cowan v. Treetop Enters63 F.

Supp. 2d 930, 941-42 (M.D. Tenn. 2001); Raimefxm. Forest & Paper AssQ@6 F. Supp. 2d 82,
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100-02 (D.D.C. 1998). In these cases, courts hdlenwfed the same logic as the Fifth, Fourth, and
Seventh Circuits in rejecting the application of § 778.114 because there could be no clear mutual

understanding or contemporaneous overtime compensation in a misclassification case, See, e.g.

Russel] 672 F. Supp. 2d at 1014. However, instead of interpreting Overnight Bktoseparate

source of authority for applying the FWW method, these courts characterize § 778.114 as a

codification of_Overnight MotorSee, e.qg.d. at 1011; Costelld44 F. Supp. 2d at 204. Viewing

§ 778.114 as an explanation ofevhto apply Overnight Motpthese courts have reasoned that if

the requirements of 8 778.114 are not met, Overnight Miwies not apply.

Moreover, as the district court in Costeddplained, there are several reasons why applying

the FWW method in misclassification cases is inconsistent with Overnight NFattr even if the

parties had a clear and mutual understandinghkeamployee would work over forty hours a week
without overtime pay based on a mutual mistedgarding the employee’s exemption from the
FLSA, such an arrangement amounts to an agFraenot to receive overtime payment, which is
illegal because an employee cannot waive their right to overtime pay under the FLSA. (33Btello

F. Supp. 2d at 207. Second, “althougé text of [Overnight Motdris not entirely clear on this

point, [Overnight Motaf does mention failure to include a provision regarding contemplation of

11



payment of overtime as a reason for réjerthe contract at issue in that case. (citing Hasan v.

GPM Invs., LLGC 896 F. Supp. 2d 145, 150.(8onn. 2012)). Third, reading Overnight Motor

allow the FWW method in misclassification casess counter to the policy implications of the
FLSA and the case itself. Iét 208. Assessing damagesngsthe FWW method “provides a
perverse incentive to employers to misclassify workers as exempt, and a windfall in damages to an

employer who has been found liable for misclassifying employees under the FLS@idting

Perkinsv. S. New Eng. Tele. Cdlo. 3:07-CV-967 (JCHRO011 WL 4460248, at *4 n.5 (D. Conn.
Sep. 27, 2011)).
iii.
Defendant takes the position of the Fifffpurth, and Seventh Circuits, arguing that
§ 778.114 is inapplicable to misclassification cases, but that the FWW method should be applied

based on Overnight Motobkt. # 26, at 19 n.4. Consequentlyfedelant asserts that there is no

requirement of a clear and mutual understandikgy. # 37, at 4-5 n.4. Further, although the Tenth
Circuit followed § 778.114 and its clear and mutual understanding requirement in Clements

defendant seems to insinuate that the court was not fully briefed on the issue because counsel on

The importance of a prospective agreemetwéen the parties is even more clear when
Overnight Motoris read in conjunction with Walling v. A.H. Belo Car316 U.S. 624
(1942). Decided the same day_as Overnight MMéalling concerned a payment scheme

in which the employer guaranteed the employees a minimum weekly salary, and to earn
more than the guaranteed payment employeg$daork more than fifty-four-and-a-half
hours in a week. 316 U.S. at 628. The Court approved the payment scheme because
employees would not have to work an indefinite number of hours without overtime
compensation, and, despite the “artificiality of the method,” overtime payment was
contemplated within the guaranteed paymentai®31-34. An overarching message may

be gleaned from the two cases that cregpi@yment plans prospectively agreed upon that
comply with the intention of the FLSA are permissible (Walliiwghile creative payment

plans retroactively constructed by employers to minimize payment are impermissible
(Overnight Motoy.

12



both sides “improperly conflated the FWW cept and the determination of backpay in a
misclassification case.” Dkt. # 26, at 19 n.4. Plaintiff asserts that “Clensetiie controlling
authority in the Tenth Circuitral [defendant] cannot avoid Clementsmatter how hard it tries.”
Dkt. # 30, at 24 n.13.

Clementswas decided in 2008, two years before the Seventh Circuit in Urnikis-Negro

became the first circuit court to reject § 778.114 and apply the FWW method in misclassification

cases based on Overnight Mot®ince Urnikis-Negrahe Fourth Circuit has adopted the Overnight

Motor approach, Desmon@30 F.3d at 354-357; the Fifth Circuit has altered its stated authority for

applying the FWW method fro®778.114 to Overnight MotpcompareBlackmon v. Brookshire

Grocery Co.835 F.3d 1135, 1138-39 (5th Cir. 1988), wirkhnsom 734 F.3d at 384-86; and the

Eleventh Circuit has strongly indieat it agrees with Urnikis-Negocentral holding, Lamonica

711 F.3d at 1310-11. As defendantemtthe “weight of authority” supports its position. Dkt. # 37,

at 4 n.4. However, Clemenis the law in this circuit. Adtonally, the briefs filed in_Clements

satisfy this Court that the parties brought all the relevant arguments to the Tenth Circuit’s attention
regarding the application of the FWW rnetl. The clear and mutual understanding and
contemporaneous overtime payment requiremeir 778.114 were extensively covered. Beef

of Plaintiffs/Appellees/Cross-Appellants, Ga@lements and David Gerber at 35-44, Clemér88

F.3d 1224 (10th Cir. 2008). And the defendant argued that Overnight,Mot& 778.114, was the

proper standard for whether the FWW thed should be applied. Reply Brief of

Plaintiffs/Appellees/Cross-Appellants, Gare@ients and David Gerber at 6-7, Clemgb@e F.3d

1224 (10th Cir. 2008). Thus, the Court will proceed under Clements

13



iv.

Defendant argues that summary judgment is@ppate because plaintiff has conceded all
the factors considered in ClemenDkt. # 26, at 19 n.4. Plaintiff asserts that there is a genuine
dispute as to the number of hours for which gitiia salary was intended to compensate. Dkt. #

30, at 24-25. Whether there was a clear and munhdgrstanding between the parties is a question
of fact; the appropriate methodology to detemnihe total amount owed is a question of law.
Ransom 734 F.3d at 381.

Section 778.114 requires “a clear mutual understanding of the parties that the fixed salary
is compensation (apart from overtime premiums) for the hours worked each workweek, whatever
their number, rather than for working 40 hoursome other fixed weekly work period . . . .” 29
C.F.R. 8 778.114(a). As discussed above, this regeineis an awkward fit in misclassification
cases. In_Clementghe Tenth Circuit recognized that as applied to a misclassification case,
§778.114 could not require an agreement as to how overtime premiums would be calculated because
“[t]he parties initially agreed that no overtime walle paid; thus, no agreement as to the payment
of overtime ever existed.” 530 F.3d at 1230. Instead, the court interpreted the clear and mutual
understanding requirement in misclassification cases to mean that the parties “reached a ‘clear
mutual understanding’ that while the employee’s Baunay vary, his or her base salary will not.”

Id. (quoting_Valerig 173 F.3d at 40).

Here, it is undisputed that plaiiii was to be paid a flat salary that would not vary if she
worked more than forty hours. Plaintiff statedhar deposition testimony that she expected to work
more than forty hours a week, that she often worked more than forty hours a week, and that she

never expected to be paid more when she wonkexk than forty hours ia week. Dkt. # 26-1, at

14



11-12. Plaintiff asserts that she thought her salagfor a forty-hour week and that the additional
time she spent working was free labor.dtd11. Plaintiff asserts thleér interpretation is based on
her biweekly earning statements, which cont@inow for “Hours” that lists “80.00" and the
assertions of someone at one of defendant’s predecessor companies that her salary was for forty
hours of work, Idat 12-13.

Plaintiff's evidence does not create a genuine dispute of any material fact. In Cleaments
manager at the defendant-company stated thalbgees “would be paid a salary of $600 per week
and that this would work out to $15.00 per ho680 F.3d at 1231. The plaintiffs asserted that they
understood the manager’s statement to meanitbald be compensated for forty hours of work a
week. 1d.The Tenth Circuit held that this evidencd dbt create a disputed material fact because
“[t]he existence of clear and mutual understagdimay be based on the implied terms of one’s
employment agreement if it is clear from the employee’s actions that he or she understood the
payment plan in spite of after-the-faerbal contentions otherwise.” iduoting Mayhew125 F.3d
at 219). Instead, the court found that there wa#$icient evidence to establish a clear mutual
understanding because the defendant presentezheeithat the plaintiffs understood that although
their hours may vary, their pay would not. Similagigintiff's after-the-fact statements regarding
her understanding of a statement an unknown employee of defendant’s predecessor company made
at some point many years ago and a line on heiregr statement that appeared by default on all

employee’s statements, sBkt. # 26-6, at 3-4, do not create a genuine dispute as to any material

15



fact. Plaintiff's deposition testimorgnd actions throughout her employmiere sufficient to find
that there was a clear mutual understanding betiveeparties that plaintiff would receive a flat
salary no matter the number of hours she woPKeuls, the fluctuating workweek method should
be used to calculate plaintiff's damages. Sements530 F.3d at 1231.

B.

The Court next considers the applicable statute of limitations. The FLSA statute of
limitations is two years, except aases of “willful violation,” wiich have a three-year limitations
period. 29 U.S.C. § 255(a). To obtain the benefiheflonger limitations period, the plaintiff must
show “that the employer either knew or showedkless disregard for the matter of whether its

conduct was prohibited by the [FLSA].” McLaughlin v. Richland Shoe €86 U.S. 128, 133

(1988). If an employer acted reasonably, it did not willfully violate the FLSAatld35 n.13.
Plaintiff argues that Foster determinad early November 2015 that plaintiff was
misclassified, but that defendant intentionalijef@ to rectify the situation until January 2016. Dkt.

# 30, at 27. However, there is no evidence tlefendant intentionally or recklessly delayed

> Even if the question were whether there waagaeement that plaintiff's salary was for forty
hours of work or however many hours pldintiorked, defendant would still be entitled to
summary judgment. No rationaidr of fact could find that plaintiff worked for defendant
for decades without complaint, sB&t. # 26-1, at 12, believindpat she was only paid for
forty hours and that the countless extra hours she put in were free labor.

6 Plaintiff also argues that the fact that defendamtently pays plaintiff overtime at a rate of
time and a half her hourly rate is evidencat tthere was no clear mutual agreement that
plaintiff's salary covered all her workingours. Dkt. # 30, at 25-26. How plaintiff is
currently compensated is irrelevant to thig.dtirst, the parties came to a new agreement
regarding plaintiff's compensation afteetmisclassification was discovered. And second,
the FLSA sets out the minimum overtime payment to which an employee is entitled.
Defendant is free to pay plaintiff more than the FLSA requiresV&abng, 316 U.S. at
632.
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reclassifying plaintiff. In Otober 2015, defendant’s compensation manager informed Foster that
plaintiff might be misclassified, at which point$ter began an investigation. Dkt. # 26, at 13; Dkt.
# 30, at 16. Foster stated in her deposition testimony that she determined sometime in November or
December that plaintiff should not be classified as an exempt employee. Dkt. # 26-2, at 9, 17.
Plaintiff asserts that this determination happenearly November. Dkt. # 30, at 27. At some point,
Foster contacted defendant’s in-house legal couagatding plaintiff's exemption classification,
and plaintiff's exemption status was officiatiifanged in January 2016. Dkt. # 26, at 14; Dkt. # 30,
atl7.

Plaintiff's only proffered evidence is that Festnade her determination in early November
and the official change was made in January.iBwas entirely reasonable for Foster to consult
with the in-house legal counsel regarding plairgiffiisclassification before officially changing her
status. That the process took up to three months fally and officially resolved is not evidence
of an intentional or reckless violation of the$A. At worst, the three months indicate that the
wheels of corporate bureaucracy may be slow. But there is absolutely no evidence that defendant
did not act reasonably when it discovered the gmblkconducted an investigation, considered the
legal ramifications, and then informed the pldfritiat she was misclassfil. Because plaintiff has
not provided any evidence of a willful violationgthpplicable statute of limitations is two years.

IT IS THEREFORE ORDERED that Defendant Dresser-Rand Company’s Motion for
Partial Summary Judgment amtorporated Memorandum of Law in Support (Dkt. # 26) is
granted.

DATED this 28th day of November, 2016.

sy Bl

CLAIRE V. EAGAN \_J
UNITED STATES DISTRICT JUDGE
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