United Food and Commercial Workers Union et al v. Chesapeake Energy Corporation et al Doc. 74

INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

UNITED FOOD AND COMMERCIAL )
WORKERS UNION, et al., )
)
Plaintiff, )
)
VS. ) No. CIV-09-1114-D
)
CHESAPEAKE ENERGY CORPORATION, )
et al., )
)
Defendants. )
ORDER

Before the Court is the Motion to Dismissd& No. 30] filed joitly by Chesapeake Energy
Corporation (“Chesapeake”), Aubrey K. M&dkon, Marcus C. Rowland, Michael A. Johnson,
Richard K. Davison, Frank A. Kéag, Breene M. Kerr, Charles T. Maxwell, Merrill A. Miller, Jr.,
Donald L. Nickles, and Frederick B. Whitteradcollectively, the “Individual Defendants")Also
before the Court is the separate Motion to DésniDoc. No. 27] filed jointly by UBS Investment
Bank, ABN Amro, Banc of Amecia Securities LLC, and Wells Fargo Securities (the “Underwriter
Defendants”). Because the Underwriter Defendants adopt and incorporate the arguments of
Chesapeake and the Individual Defendants, the two motions are considered collectively, and the
movants are identified as “DefendantsPlaintiff timely responded tihe motions, and Defendants

filed reply briefs; pursuant to Court authorization, the parties also filed supplementat briefs.

'Chesapeake and the Individual Defendants have alsifiteotion to strike certain portions of the Amended
Complaint. That motion [Doc. No. 32] will be addressed in a separate order.

>The Underwriter Defendants’ motion asserts an additamgament that the Amended Complaint fails to allege
sufficiently specific facts regarding the role of each Unditger Defendant in the transactions on which liability is
premised. That argument is also addressed in this Order.

*Defendants also filed a motion asking the Courteartoral argument on the motions, and Plaintiff did not
object. The Court has determined that oral argumenttisecessary, and the motion [Doc. No. 69] is denied.
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Defendants seek dismissal pursuant to Fe€iR.P. 12(b)(6), arguing that the Amended
Complaint fails to state a claim upon whictigemay be granted. Although the Court does not
typically examine material outside the scopehaf complaint when considering a Rule 12(b)(6)
motion, the movants ask the Court to take giadinotice of certain Securities and Exchange
Commission (“SEC”) filings and related materials which were referenced in the Amended
Complaint but not submitted as exhibits thereto.féfadoes not object to that request and, in fact,
also references these documents in its resgortbe motion. Accordingly, the Court finds these
materials are properly considered in connection with the mbtion.

Background:

Plaintiff United Food and Commercial Workersithmhas been designated the lead Plaintiff
in this purported class action suit alleging thafendants violated the Securities Act of 1933 in
connection with a July 9, 2008 public offering2& million shares of Chesapeake common stock.
Specifically, Plaintiff alleges Oiendants violated 8811 and 12(a)@2the Securities Act,15 U. S.
C. 8877k(a) and 1a)(2), by misstating and omitting fronethegistration statement and prospectus
certain material facts, thereby rendering the statémisleading to potential investors. Plaintiff
also asserts a § 15 claim against the Individefendants, seeking to hold them liable for the

misstatements and omissions based on their statie®ntrol persons” under the provisions of § 15.

4 When considering a Rule 12(b)(6) motion, a coury,nia some instances, examine material outside the
pleadings. Specifically, the Court may review material submitseain exhibit to or incorporated or referenced in the
complaint; documents relied upon by a plaintiff as an integral basis for his claims may also be cofisidetdogan,

453 F.3d 1244, 1265 n. 24 {1Qir. 2006) (citing ndus. Constructors Corp. v. United States Bureau of Reclamation,

15 F.3d 963, 964-65 (10th Cir.1994))Where documents are central to a plaintiff's claims, they may be properly
considered in a motion to dismiss, and conversion to summary judgment is not regaaed. Sverdiow, 519 F. 3d

1067, 1072 (10 Cir. 2008). Furthermore, a court may take judicial notice of the contents of SEC filings which are a
matter of public recordSee, e.g., In re Morgan Stanley Information Fund Securities Litigation, 592 F. 3d 347, 355

n. 5 (2d Cir. 2010).

5This action was originally filed in the United States District Court for the Southern District of New York; upon
Defendants’ motion, the case was transferred here. tBiloe transfer, United Food and Commercial Workers Union
was appointed lead counsel.



The offering at issue was a secondary ririfigin which a Decetver 8, 2005 registration
statement was updated by a current prospectus supmpiem accordance with applicable securities
regulations, the supplement incorporated a sefiether SEC filings made by Chesapeake through
July 9, 2008 and, consistent with the SEC reguteti the incorporated documents became part of
the registration statement, effective on July 9, 2008.

The factual allegations underlying Plaintiff’sagh that material facts were misstated and
omitted are set out in detail in the eighteen-pagended Complaint. 8ted in general terms,
Plaintiff identifies three categories of allegedhisstated and omitted neaial facts: First,
Defendants failed to properly disclose the “true risk and uncertainties” concerning the approximately
29 million shares of Chesapeake common stock held by Chesapeake Chief Executive Officer Aubrey
McClendon (“McClendon”), a substantial portion ofialihwas held in margin accounts; Plaintiff
alleges Defendants failed to disclose that Meftdbn lacked the financial resources necessary to
satisfy his margin loansee Amended Complaint, 11 34-37. $ed, Plaintiff contends Defendants
failed to properly disclose that Lehman Brothers (“Lehman”) was the “counterparty to a material
portion of the contracts hedging Chesapeakeailnatural gas production”; the hedging contracts
created a potential significant financial obtiga for Lehman, and it was experiencing serious
financial difficulties at the time of the July 2008 offering, thus creating a risk that it would be
unable to perform its contractual obligations to Chesapeake. Amended Complaint, 1Y 38-51.
Finally, Plaintiff alleges Defendants failed to des®e that many of Chesapeake’s hedging contracts
contained a “kick-out” provision wdreby the counterparty’s exposuse€kicked out” if the price
of natural gas falls below the price specifiecthie contract. Plaintiff contends that, although

Defendants disclosed the existence of hedging contracts, they failed to include sufficient detail to



permit investors to evaluate the possible risks associated with those contracts and the “kickout”
provisions. Amended Complaint, 1Y 52-55.

Plaintiff alleges that the foregoing constitute misstatements and omissions of material fact
in that the information was important to a potentigéstor’s evaluation dhe risks associated with
the purchase of Chesapeake stock and the decisethertio purchase the same. Plaintiff further
contends Defendants were aware of the facts addttuty to disclose them. As set out in the
Amended Complaint, in October of 2008, McClendon was required to sell his Chesapeake stock
because he was unable to satisfy margin calls. Furthermore, Lehman’s financial collapse rendered
it unable to satisfy its hedging contract obligations to Chesapeake, thereby causing a decline in the
value of Chesapeake’s gas contracts. Additign&laintiff contends the kick-out provisions in
other hedging contracts resulted in Chesapeakeviegeinfavorable gas prices and contributed to
the decline in the value of Chesapeake stock.

Defendants argue the Amended Complaint tailstate a plausible claim for relief based
on violations of § § 11 or 12 (a)f2pecause the omissions on which Plaintiff relies could not
constitute a violation of either statutory provisiorhey argue that Plaintiff's claims are based on
hindsight, and the facts they contend were omittadd not have been known or predicted at the
time of the July 9, 2008 offering and prospectus. Defendants further argue that, in any event, the
registration statement and related material include disclosures regarding McClendon’s margin

accounts, the existence of hedging contracts, antetims of those contracts. They contend all

*The Individual Defendants’ liability under § 15 is dedent on Plaintiff's ability to demonstrate primary
liability under 88 11 and 12(a)(2)n re Morgan Stanley | nformation Fund SecuritiesLitigation, 592 F. 3d 347, 358 (2d
Cir. 2010);Maher v. Durango Metals, Inc.,144 F. 3d 1302, 1305 (4Cir. 1998). In this case, the Individual Defendants
argue the 8§ 15 claim must be dismissed because Plaintiff cannot state a claim for relief under 88 11 or 12(a)(2). As
discussedpfra, they also argue that Plaintiff fails to allege suéfitifacts to establish their liability as statutory sellers.
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material facts were properly disclosed at thevaai¢ time, and they hatb statutory duty to make
further disclosures.

In addition to the foregoing arguments, the Umdader Defendants contend that Plaintiff's
§ 12(a)(2) claim must be dismissed as to them because Plaintiff fails to allege with sufficient
specificity that it purchased the securities franwas solicited by, any one of the Underwriter
Defendants.

Standards governing Rule 12(b)(6) motions:

To avoid dismissal pursuant to Rule 12(b)(6), a complaint “must contain enough factual
allegations ‘to state a claim to relief that is plausible on its faBell’ Atlantic Corp. v. Twombly,
550 U.S. 544, 570 (2007Robbins v. Oklahoma, 519 F. 3d 1242, 1247 (1@ir. 2008).

To state a plausible claim, the Plaintifishthe burden to frame a “complaint with enough
factual matter (taken as true) to suggest” that he or she is entitled to Relobins, 519 F. 3d at
1247. “Factual allegations must be enough to raise a right to relief above the speculative level.”
Twombly, 550 U. S. at 555. Thus, phiffs must allege sufficidrfacts to “nudge] ] their claims
across the line from conceivable to plausibliel’at 570; Robbins, 519 F. 3d at 1247. The “mere
metaphysical possibility that some plaintiff couldye some set of facts in support of the pleaded
claims is insufficient; the complaint mugitve the court reason to believe thas plaintiff has a
reasonable likelihood of mustering factual supporttese claims.” Ridge at Red Hawk, L.L.C. v.
Schneider, 493 F. 3d 1174, 1177 (1ir. 2007) (emphasis in original). The Tenth Circuit has
explained the plausibility requirement as follows:

“[P]lausibility” in this context must refeto the scope of the allegations in a

complaint: if they are so general thagytencompass a wide swath of conduct, much

of it innocent, then the plaintiffs “hawmnot nudged their claims across the line from

conceivable to plausible.” The allegationsstioe enough that, if assumed to be true,
the plaintiff plausibly (not just speculatively) has a claim for relief.



Robbins, 519 F. 3d at 1247 (quotingvombly, 127 S. Ct. at 1974).

Although the Court must construe well-pleadact$ as true, not all factual allegations are
“entitled to the assumption of truth Ashcroft v. Igbal, _ U.S.__, 129 S.Ct. 1937, 1951 (2009).
“[W]here the well-pleaded facts do not permit tloeid to infer more than the mere possibility of
misconduct, the complaint has alleged-but it hashoiv[n]'-‘that the pleader is entitled to relief.”

Id. The Court need not accept as true the assertions in a complaint which “amount to nothing more
than a ‘formulaic recitation ahe elements™ of a claimAshcroft, 129 S. Ct. at 1951 (quoting
Twombly, 550 U.S. at 554-555).

Where a complaint alleges causes of action based on federal securities laws, the requirements
of Twombly andlgbal must be satisfiedIin re IAC/Inter Active Corp. Securities Litigation, 695
F. Supp. 2d 109, 117 ( S. D. N. Y. 2010). Wheseaurities claim sounds in fraud, the complaint
must also satisfy the heightened pleading stamafdfdd. R. Civ. P. 9(kgnd the Private Securities
Litigation Reform Act of 1995 (“PSLRA”),15 U. &. § 78u-4(b)(2), thus requiring a plaintiff to
plead fraud with particularityln re Thornburg Mortgage, Inc. Securities Litigation, 695 F. Supp.
2d 1165, 1187 (D. N. M. 2010DAC/InterActive, 695 F. Supp. 2d at 115 re Ambac Financial
Group, Inc. SecuritiesLitigation. 693 F. Supp. 2d 241, 274-75 (S. DW2010). Where, however,

a claim arising under 8 11 or § 12(a)(2) is not predhin fraud, Rule 9(b) scrutiny is not triggered.
Schwartz v. Celestial Seasonings, Inc., 124 F. 3d 1246, 1252 (@ir. 1997). Nonetheless, the
Twombly requirements remain applicable, “requiring the Plaintiffs to state non-conclusory facts from
which it can plausibly be inferred thae Plaintiffs state a valid claimlh re Thornburg Mortgage,

Inc. Securities Litigation, 683 F. Supp. 2d 1236, 1255 (D. N. M. 2010) (ciftafpbins, 519 F. 3d

at 1247-49).



Rule 12(b)(6) dismissals of securities claims “are difficult to obtain because the cause of
action deals primarily with fact-specific inquiries such as materialitp.te SemGroup Energy
Partners, L. P.,, __ F. Supp. 2d.__, 2010 WL 1816434, at *5 (N. D. Okla. April 30, 2010)
(unpublished opinion) (citingsrossman v. Novell, Inc., 120 F. 3d 1112, 1118 (ir. 1997)).
However, “courts do not hesitate to dismiss s@i@s claims pursuant to Rule 12(b)(6) where the
alleged misstatements or om@si’ are “plainly immaterial.” Id. (QuotingGrossman, 120 F. 3d
at 1118).

Application:

Section 11 of the Securities Act “imposegldiability on issuers and other signatories of
a registration statement if the registration st&encontains material misstatements or omissions
and the plaintiffs acquired the securities without knowledge of such misrepresentdMivialian
& Co. v. Wherehouse Entertainment, 65 F. 3d 1044, 1047 (2d Cir.199Byliceand Fire Retirement
System of City of Detroit v. SafeNet, Inc.,645 F.Supp.2d 210, 226 (S.D.N.Y.,2009). Section 11
provides a cause of action by the purchaser of thetezgd security against “the security’s issuer,
its underwriter, and certain other statutorily enumerated partiesgMorgan Stanley Information
Fund Securities Litigation, 592 F. 3d 347, 358 (2d Cir. 2010).

To state a claim for relief und8 11, a plaintiff must alleg€l) he purchased a registered
security, either directly from the issuer or time aftermarket following the offering; (2) the
defendants participated in the offering in a masnéficient to give rise to liability under 8 11; and
(3) the registration statement “contained an unstagement of a material fact or omitted to state
a material fact required to be stated therein or necessary to make the statements therein not

misleading.”Id. at 358-59 (quoting 15 U. S. C. 8 77k(a)).



Section 12(a)(2) of the Securities Act provides essentially the same cause of actionas § 11,
but it applies to alleged material misstatement®missions in a prospe rather than in a
registration statementviorgan Sanley, 592 F. 3d at 359 (citing 15 U. S. C. §(aJ(2)). Under
§ 12(a)(2), potential liability for omissions orgatatements extends to “statutory selleRiriter
v. Dahl, 486 U. S. 622, 643-647 (1988). Adividual is a “statutory seller” if he: 1) “passed title,
or other interest in the security, to the buyenvtdue,” or (2) “successfully solicit[ed] the purchase,
motivated at least in part by a desire to sergeolin financial interests or those of the securities’
owner.” Id. at 642, 647. Thus, to state a claim under 8){2)a plaintiff must plead facts to show
1) the defendant is a “statutory seller” ; 2) the “sale was effectuated by ‘means of a prospectus or
oral communication™; and 3) “the prospectus or oral communication ‘include[d] an untrue statement
of a material fact or omit[ted] tetate a material fact necessarpider to make the statements, in
the light of the circumstances under which they were made, not misleadvag gan Stanley, 592
F. 3d at 359 (quoting 15 U. S. C. 8(&j(2)).

In their motions Defendants focus primarily oa ttontention that Plaintiff's allegations fail
to show the essential element, common to botimslahat the registration statement and prospectus
omitted material facts necessary to insure that the content of those documents was not misleading.
Plaintiff does not allege that the defendantsnntmally misstated the facts or made fraudulent
representations; it expressly states in the Amended Complaint that it alleges neither fraud nor
scienter. Instead, the claims are based on tHgjartfailure to properly disclose facts and/or the
failure to ascertain facts that could reasopdidve been discovered through the exercise of
reasonable diligence. Accordingly, the allegations in the Amended Complaint are not subject to
a Rule 9(b) analysis, and the Court’'s deteation is limited to the standards governing Rule

12(b)(6).



To state a claim based on an omission of amahfact “necessary to make the statements
therein not misleading,” a plaintiff must allegther an affirmative statement made misleading by
virtue of an omission or omitted information whitie defendant was legally obligated to disclose.
In re Merrill Lynch & Co. Research Reports Sec. Litig., 272 F. Supp. 2d 243, 248 ( S. D. N. Y.
2003);15U.S.C. 88 77k(a) and(@&j(2). The omission of information, absent a duty to disclose
the same, is not a basis for liabilitgrossmanv. Novell, Inc., 120 F. 3d 1112, 1124 (10thCir. 1997).

Defendants contend Plaintiff cannot seafgdausible claim for relief because no material
facts were omitted and the purported omissioited by Plaintiff are not actionable under the
Securities Act. Defendants argue that the alleged omissions involve later events about which they
could not have known at the time of the offering #¢hat, as a result, the purported omissions cannot
form the basis for a claim under § 11 or § 12(a)f&)cording to Defendants, Plaintiff's claims are
based on catastrophic economic events which couldavetbeen foreseen at the relevant time, and
they contend Plaintiff is improperly seeking to establish liability based on hindsight.

Defendants correctly state that the securia@ss do not “provide investors with broad
insurance against market losses,” and cannmepr investors against unexpected catastrophic
losses.Dura Pharmaceuticals, Inc. v. Broudo, 544 U. S. 336, 345 (2005). Defendants argue that,
in this case, the economic decline occurrirtgrathe July 9, 2008 Chageake offering could not
have been predicted at the time of the ofigrand was beyond the scope of Defendants’ knowledge
or their disclosure obligations under the SEC regulations at the relevant time.

The allegations of the Amended Complaint, kuer, take a different tack. Plaintiff's
allegations do not seek to impose upon Defendants an obligation, viewed in hindsight, to have
predicted in July 2008 the subsequent occurrewtésh resulted in the decline of Chesapeake’s

stock value. Instead, Plaintiff contends Defertddhad knowledge, at the time of the offering, of



facts which were material to an investorss@ssment of the risks associated with the potential
purchase of Chesapeake stock; Plaintiff alleges Defendants failed to fully disclose those facts.
Plaintiff contends that, had investors beem@of additional facts known to Defendants but not
disclosed to prospective investors, their stagent decisions may have been impacted. As
discussedsupra, the cited omissions fall into three egbries—the extent of McClendon’s margin
holdings and whether he had the financial resources to satisfy possible margin calls, the fact that
Lehman was a counterparty to a substantial nuoiideedging contracts, and the nature and extent

of Chesapeake’s hedging contracts.

Defendants correctly argue that the documenrtsprising the offering disclose the fact that
McClendon held stock in margin accounts and that Chesapeake had hedging contracts, some of
which contained “kickout” provisions. Howev@taintiff contends thatalthough these facts were
generally disclosed, the disclosures should Ih@es more detailed, and Defendants had knowledge
of details which were not otherwise available to poé¢mvestors. Plaintiff contends that the lack
of detail constitute an omission of facts which waederial to potential investors, especially given
the risks associated with gas prices and the financial condition of Lehman at the time.

An omission of fact is material “if a reasdod@ investor would consider it important in
determining whether to buy or sell stocksiossman, 120 F. 3d at 1199 (citinBSC Indus., Inc. v.
Northway, Inc., 426 U.S. 438, 449 (1976)). “The standavdtemplates ‘a showing of a substantial
likelihood that, under all the circumstances, the omitted fact would have assumed actual significance
in the deliberations of the reasonable shareholderré: Semgroup Energy Partners, _ F. Supp.
2d at_, 2010 WL 1816434, at *6 (quotinigC, 426 U.S. at 449). Whether information is material
depends on other information @able to potential investors arfdnless the statement significantly

altered the total mix of information available, it will not be considered matefi&C. 426 U.S. at
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449. The issue of materiality “may be characteraed mixed question of law and fact,” and the
determination “requires delicate assessments of the inferences a ‘reasonable shareholder’ would
draw from a given set of facts and the significasfdbose inferences to him, and these assessments
are peculiarly ones for the trier of factltl. at 450. Whether the additional disclosures on which
Plaintiff relies were material is thus not an issue generally determined in a motion to dismiss.

Whether Plaintiff can prove its allegations of Securities Act violations is not properly before

the Court in the motions to dismiss. Instead,ifisue presented by Defendants’ motions is whether
Plaintiff's allegations are sufficient to state aysible claim for relief unae§ 11 or § 12(a)(2).
Having fully reviewed the Amended Complaint ight of the applicable law, the Court concludes
that the allegations are sufficient to state a cthiat Defendants failed to disclose material facts.
Whether the facts on which Plaintiff relies w&r@wn to Defendants at the time of the offering
presents a question of fact which must be determined by the evidence.

Furthermore, the extent to which the allegedssions were material to Plaintiff and other
investors is a mixed question of law and fact; dssial based on a lack of materiality is proper only
where the Court concludes that the ssions were “plainly immaterial.Grossman, 120 F. 3d at
1118. Plaintiff has alleged sufficient facts to witmd the motions to dismiss on this basis.

Defendants also argue that Ptdirnas failed to allege sufficigacts to show that the losses
they incurred were caused by the purported omissibefendants concede, however, that 8 11 and
8 12(a)(2) do not require a plaintiff to pleadpoove loss causation. An absence of loss causation
is an affirmative defense on which Defendants have the burden; an investor’s failure to show loss
causation is not “fatal to 8§ § Bhd 12 claims because he does not bear the burden of proof on loss
causation vis-a-vis those claims3e, e.g., Freeland v. Iridium World Communications, Ltd., 233

F.R. D. 40, 47 (D. D. C. 2006).
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The Court agrees with Plaintiff that theldrace of Defendants’ loss causation argument is
beyond the scope of these motions, and extenegidentiary arguments not properly considered
at this stage of the litigation. Accordingly, theutt concludes that Plaintiff's allegations of loss
are sufficient to withstand dismissal.

With respect to the 8§ 12(a)(2) claims, Defendaiso contend Plaintiff has failed to allege
sufficient facts to show that Chesapeake #rel Individual Defendants were “sellers” having
potential liability under the statute. R&intiff notes, however seller is “not limited to those who
pass title,” and it extends to persons who succkgshlicit a purchase motivated “at least in part
by a desire to serve his own financial interests or those of the securities ovRiata:’v. Dahl,

486 U. S. 622, 643 647 (1988). “Solicitation” for purposes of § 12(a)(2) potential liability includes
both personal solicitation and substantiaklvement in the offering procesSapri v. Murphy, 856
F. 2d 473, 478 (2d Cir. 1988).

The Court concludes that Plaintiff has allégaufficient facts to satisfy the applicable
pleading requirements with regard to whetGeesapeake and the Individual Defendants may be
liable as sellers pursuant to § 12(a)(2). ThesAded Complaint includes factual allegations that
Chesapeake and the Individual Defendants were ingtatvall stages of the offering, and it asserts
that the Individual Defendants each signed tbgistration statement; these allegations are
sufficiently detailed to present a plausible claim for relsee Amended Complaint, 1 7-16, 22-24.

The Underwriter Defendants assert an additional argument in support of dismissing the
§ 12(a)(2) claim asserted against them. TheyetmhPlaintiff has failed to identify with sufficient
detail the role each played in the alleged Secudatsiolations because it has failed to allege that
it purchased securities from, or was solicited by, any of the named Underwriter Defendants. They

argue that, to state a claim for relief under § 12fjaRRintiff must allege facts showing that the

12



defendant either sold the securities at issuedim#ff or solicited the purchase of those securities.
As discussedupra, the definition of a seller under § 12(a)(2) includes a “person who
successfully solicits the purchase, motivated at legsart by a desire to serve his own financial

interests or those of the securities ownétifiter, 486 U.S. at 6474nre Semgroup, __ F. Supp. 2d
at_, 2010 WL 1816434, at * 24 (citinlylaher v. Durango Metals, 144 F. 3d 1302, 1307 n. 10 {10
Cir. 1998)). Solicitation has been held to incluthespreparation and circulation of the prospectus
as well as participation in “roadshows” designed to promote the offesCapri, 856 F.2d at
478;1nre American Bank Note Holographics Sec. Litigation, 93 F. Supp 2d 424, 439 (S. D. N. Y.
2000). Thus, a plaintiff must allefgcts to show “either that tliefendant was in privity with him,
or, if the defendant was a collateral participardt the defendant solicited the sales in question for
financial gain.”Inre Semgroup, 2010 WL 1816434, at *24nre Constellation Energy Group, Inc.
Securities Litigation, 2010 WL 3221825, at * 13 (D. Md. Aug. 13, 2010) (unpublished opinion)
(citing InreWestinghouse SecuritiesLitigation, 90 F. 3d 696, 718 (3d Cir. 1996 A plaintiff is not,
at the pleading stage, “required to provepitrchased specific common units from specific
underwriters.” Inre Semgroup, 2010 WL 1816434, at *24ge also In re Westinghouse, 90 F. 3d
at 718. If a plaintiff alleges sufficient facts whow a defendant’s purported solicitation, whether
that particular defendant engaged in sufficiehitgation to be liable under § 12(a)(2) is a question
of fact. In re Westinghouse, 90 F. 3d at 718-19.

In this case, Plaintiff contends the Undater Defendants were statutory sellers under
8§ 12(a)(2) because they solicited purchases in the Chesapeake stock by arranging “multi-city
roadshows” in which they met with potential ist@rs and presented information about Chesapeake;

furthermore, Plaintiff alleges thénderwriter Defendants assistedhe planning of the offering and

actively participated in decisions regarding thatsgy to be employed, the price at which the stock
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would be sold, the language to be included & ribgistration statement, and responses to SEC
comments during its review of that statemerRlaintiff also alleges the Underwriter Defendants
drafted and distributed offerirdpcuments and received a colleetiee of more than $51 million
for their work in connection with the offeringsee Amended Complaint, 1 22-25.

The Court concludes that Plaintiff has allegedficient facts to stata plausible claim for
relief against the Underwriter Defendants based on their alleged status as statutory sellers.
Conclusion:

For the foregoing reasons, the Court concludasPlaintiff has alleged sufficient facts to
state a plausible claim for relief under both § 11 and 8§ 12(a)(2) of the Securities Act against all
Defendants. Accordingly, the motions to dismiss [Doc. Nos. 27 and 30] are DENIED.

IT IS SO ORDERED this"™ day of September, 2010.

L 0. ik

TIMOTHY D. DEGIUSTI
UNITED STATES DISTRICT JUDGE
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