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INTHE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

FEDERAL DEPOSIT INSURANCE )
CORPORATION, as Receiver of )
FIRST STATE BANK OF ALTUS, )
ALTUS, OKLAHOMA, )

)

Plaintiff, )

)
VS. ) Case No. ClIV-11-686-M

)
GLOBAL INDUSTRIAL )
MANAGEMENT, LLC; )
FRED DON ANDERSON: )
MARK ARCIERO:; )
WILLIAM. L. NEWLAND:; )
THOMPSON-DODSON FARMS, LLC; )
KEITH DODSON, and )
GERALD RAY SMITH, )

)

Defendants. )
ORDER

Before the Court are plaintiff's Motion f@ummary Judgment against Certain Defendants
and plaintiff’s Motion to Dismiss, Motion fatudgment on the Pleadings, and Motion for Summary
Judgment, on Certain Defendants’ Countamb, both filed May 18, 2012. On June 8, 2012,
defendants Mark Arciero (“Arciero”), William INewland (“Newland”), Thompson-Dodson Farms,
LLC (“T-D Farms”), Keith Dodson (“Dodson”),ral Gerald Ray Smith (“Smith”) (collectively,
“Defendants”) filed their response. On Jurte 2012, plaintiff filed its Reply Brief in Support of
Motion for Summary Judgment Against Certainf@elants, and on June 22, 2012, plaintiff filed
its Reply Brief in Support of Motion to Dismidgotion for Judgment on the Pleadings, and Motion
for Summary Judgment on Certain Defendants’ Counterclaims. Based upon the parties’

submissions, the Court makes its determination.
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Background

In 2008, each of the Defendants was a direatod/or investor in Quartz Mountain
Aerospace, Inc. (“QMA”), an Altus aerospace compthat is now defunctarciero, Newland, T-D
Farms, and Smith executed certain promissorngied the First State Bank of Altus, Altus,
Oklahoma (“Bank”), and Dodson executed a personal guaranty of repayment of the T-D Farms
promissory note to the Bank. Defendants kned imtended that the proceeds from these loans
would be provided to QMA to fund QMA'’s business operations.

On or about Marcl24, 2008, Arciero, for good and valuable consideration, executed and
delivered to the Bank a promissory note ia triginal principal sum of $2,500,000 (the “Arciero
Note”). Despite demand, Arciero has failed aridsed to repay the indebtedness evidenced by the
Arciero Note in accordance with the terms aodditions of the Arciero Note. The principal
amount of $1,626,595.87 is outstanding past due under the Arciero Note, together with accrued
interest through April 30, 2012 in the amooh$523,373.81, plus continuing interest of $512.54
per day thereafter until paid.

On or about April 1, 2008, Newahd, for good and valuable consideration, executed and
delivered to the Bank a promissory note i@ ¢iiginal principal sum of $2,500,000 (the “Newland
Note”). Despite demand, Newland has failed egfdsed to repay the indebtedness evidenced by
the Newland Note in accordance with the termscamdiitions of the Newland Note. The principal

amount of $1,700,482.90 is outstanding and pagtdder the Newland Note, together with accrued

YIn their response, Defendants do not specifically dispute any of the facts set forth in
plaintiff's statements of undisputed facts. Ruarst to Local Civil Rule 56.1(c), the Court hereby
deems these facts admitted for the purpose of summary judgment.
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interest through April 30, 2012 in the amooh$576,418.63, plus continuing interest of $541.51
per day thereafter until paid.

On or about April 16, 2008, T-D Farms, for gandl valuable consideration, executed and
delivered to the Bank a promissory note in the original principal sum of $2,500,000 (the “T-D Farms
Note”). On or about April 16, 2008, Dodson, fgwod and valuable consideration and for the
purpose of securing the repayment of the T-D Farms Note, executelélarted to the Bank a
certain Guaranty Agreement whereby Dodson agepdy the indebtedness evidenced by the T-D
Farms Note (the “Dodson Guaranty”). Despite demand, T-D Farms and Dodson have failed and
refused to repay the indebtedness evidenced by the T-D Farms Note in accordance with the terms
and conditions of the T-D Farms Note. elprincipal amount of $1,767,727.72 is outstanding and
past due under the T-D Farms Note, togethi#r accrued interest through April 30, 2012 in the
amount of $567,382.84, plus continuing interest of $567.79 per day thereafter until paid.

On or about May 2, 2008, Smith, for good and valuable consideration, executed and
delivered to the Bank a promissory note indghiginal and principal sum of $2,500,000 (the “Smith
Note”). Despite demand, Smith has failed andsedito repay the indebtedness evidenced by the
Smith Note in accordance with the terms and @@ of the Smith Note. The principal amount
of $1,770,524.41 is outstanding and past due under tite Sote, together with accrued interest
through April 30, 2012 in the amount of $569,886.08spontinuing interest of $568.91 per day
thereafter until paid.

Defendants all allege that Paul Doughty (“Doyghtthe former CEO of the Bank, recruited
and solicited them to assist the communitybitaining additional financing for QMA, a community

job creation project. Defendants further allege that Doughty told them that they would have no



personal exposure or liability and that the Bamkilg secure certain life settlement agreements to
provide full collateral and security for the loans. Additionally, Defendants allege that Doughty
assured them that the Bank would not seek personal collections of the loans from them. However,
the Bank’s loan files do not contain a writtersmmned agreement between the Bank and any of the
Defendants setting forth the above agreemerdditPonally, the minutes of the meetings of the
Bank’s board of directors also contain no recordpgdroval by the Bank’s board of directors, or by
the Bank’s loan committee, of any agreement atith of the Defendants that the subject promissory
notes and/or the personal guaramgre not or would not be enforceable or enforced in accordance
with their express terms.

On July 31, 2009, the Bank was closed by@ké&ahoma State Banking Department and the
Federal Deposit Insurance Corporation (“FDI@gs appointed receiver of the Bank. On August
6, 2009, in accordance with 12 U.S.C. § 1821(d)(g)(Bthe FDIC as Receiver of the Bank
(“FDIC-R”) published notice of tclosure of the Bank and the EBR’s appointment as receiver,
and of the deadline of Novemb&r2009 for the submission of acrgditor claims against the Bank.
In accordance with 12 U.S.C1821(d)(3)(B)(ii), the FDIC-R republished such notice on September
8, 2009 and October 8, 2009. In accordance wittd.82C. § 1821(d)(3)(C), on or about the date
of initial publication of the noticef the FDIC-R’s appointment asceiver of the Bank, the FDIC-R
sent to all parties who appeared as creditots@Bank according to the Bank’s records, notice of
claim filing requirements and of the claimbinig deadline of November 4, 2009. Defendants all
knew about the closure of the Bank and the appwnt of the FDIC-R aeceiver of the Bank on

or before the November 4, 2009 claims bar datewever, none of the Defendants filed with the



FDIC-R any administrative claim against the Ban#yex before or after the published claims bar
date of November 4, 2009.

The FDIC-R brought the instant action amé 16, 2011, to enforce and collect upon the
promissory notes and guaranty agreement s#t ftbove. Defendants deny liability under the
subject promissory notes and guaranty agreemeldssert counterclaims against the FDIC-R. The
FDIC-R now moves this Courtfdéhe entry of summary judgment against Defendants on all of the
FDIC-R’s claims against these Defendants. FD#C-R also moves, pursuant to Federal Rules of
Civil Procedure 12(b)(1), 12(c), and 56, for dismissal, for judgment on the pleadings, or for
summary judgment on Defendants’ counterclaims.

II. Defendants’ Rule 56(d) Request

In their response, Defendants, pursuant to Federal Rule of Civil Procedure 56(d), seek
deference or denial of the FDIC-R’s motion for summary judgment in order to perform complete
discovery in this matter. Rule 56(d) provides:

If a nonmovant shows by affidavit oedaration that, for specified reasons,

it cannot present facts essential to justify its opposition, the court may:

(2) defer considering the motion or deny it;

(2) allow time to obtain affidavits oretlarations or to take discovery; or

3) issue any other appropriate order.
Fed. R. Civ. P. 56(d)A party seeking to defer a ruliran a motion for summary judgment under
Rule 56(d) must file an affidavit explaimg why facts precluding summary judgment cannot be
presented, including identifying the probable factsawailable and what steps have been taken to

obtain these factsSeeComm. for the First Amendment v. Campl@8PR F.2d 1517, 1522 (10th Cir.

1992). Additionally, in the Tenth Circuit, the party “also must explain how additional time will



enable him to rebut movant’s allegats of no genuine issue of factd. (internal quotations and
citations omitted).

Having carefully reviewed Defendants’ respensicluding the affidavits of Smith and
Dodson, the Court finds that its ruling on #iBIC-R’s motion for summary judgment should not
be deferred under Rule 56(d). Syeaily, the Court finds that thaffidavits of Smith and Dodson
fail to identify any specific factehich would create a genuine issafenaterial fact. While both
Smith and Dodson state that they believe aertiadividuals have information regarding the
transactions, neither Smith nor Dodson state sitific information these individuals would have.

Additionally, the FDIC-R’s motion for summajydgment is based upon the contention that
Defendants’ affirmative defenses are barred by 12 U.S.C. § 1823(e). Two of the requirements of
8 1823(e) is that the agreement has been anaiffiecord of the depdsery institution and any
approval of the agreement shall be reflectedhim minutes of the board of directors or loan
committee. Defendants have not disputed thatdheplete loan files of the Bank and board minutes
have already been provided to them, and tldeseiments have been attached to the FDIC-R’s
motion for summary judgment. Because the onlyudwents required for this Court to rule on the
FDIC-R’s motion for summary judgment have bgeoduced to Defendants and are before this
Court, the Court finds no further discovery mcassary and, thus, therenis need to defer any
ruling on the FDIC-R’s motion for summary judgment.

[l. Standards of Review

“Summary judgment is appropriate if the recelibws that there is no genuine issue as to
any material fact and that the moving party stk to judgment as a matter of law. The moving

party is entitled to summary judgment where the nét¢aken as a whole could not lead a rational



trier of fact to find for the non-moving party. \&napplying this standard, [the Court] examines
the record and reasonable inferences drawn tieenah the light most favorable to the non-moving
party.” 19 Solid Waste Dep’t Mechs. v. City of Albuquerdu F.3d 1068, 1071-72 (10th Cir.
1998) (internal citations and quotations omitted).nRQdisputes over facts that might affect the
outcome of the suit under the governing law witiperly preclude the entry of summary judgment.
Furthermore, the non-movant has a burden ofglonore than simply showing there is some
metaphysical doubt as to the material facts. Rather, the relevant inquiry is whether the evidence
presents a sufficient disagreement to require ssgiom to a jury or whether it is so one-sided that
one party must prevail as a matter of laméustrom v. Union Pac. R.R. Cb56 F.3d 1057, 1066
(10th Cir. 1998) (internal citations and quotations omitted).
When reviewing a motion for judgment on theaadings, a court applies the same standard

of review applicable to a motion to dismisader Federal Rule of Civil Procedure 12(b)(6).
Regarding the standard for determining whethealigmiss a claim pursuant to Rule 12(b)(6), the
United States Supreme Court has held:

To survive a motion to dismisscamplaint must contain sufficient

factual matter, accepted as true,state a claim to relief that is

plausible on its face. A claim &aacial plausibility when the

plaintiff pleads factual content that allows the court to draw the

reasonable inference that the defendant is liable for the misconduct

alleged. The plausibility standaid not akin to a “probability

requirement,” but it asks for motban a sheer possibility that a

defendant has acted unlawfully. Where a complaint pleads facts that

are merely consistent with a defendant’s liability, it stops short of the

line between possibility and plausibility of entitlement to relief.
Ashcroft v. Igbal556 U.S. 662, 678 (2009) (internal quotations and citations omitted).

A motion to dismiss brought pursuant to RUb)(1) addresses a court’s subject matter

jurisdiction, and the party asserting jurisdiction ls¢he burden of proving that the court has subject
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matter jurisdiction over his claim&okkonen v. Guardian Life Ins. Co. of A%il1 U.S. 375, 377
(1994). Through a Rule 12(b)(1) motion,

a party may go beyond allegations contained in the complaint and
challenge the facts upon which subject matter jurisdiction depends.
When reviewing a factual attack on subject matter jurisdiction, a
district court may not presume the truthfulness of the complaint’s
factual allegations. A court has wide discretion to allow affidavits,
other documents, and a limited evidentiary hearing to resolve
disputed jurisdictional facts under Rule 12(b)(1). In such instances,
a court’s reference to evidenceside the pleadings does not convert
the motion to a Rule 56 motion.

Holt v. United Statest6 F.3d 1000, 1002-03 (10th Cir. 1995) (internal citations omitted).
IV.  Discussion

A. FDIC-R’s Claims

The FDIC-R has brought breach of contractrolagainst Defendants, seeking to enforce
and collect upon the promissory notes and guaegrgement. Defendants do not dispute that they
executed the promissory notes and/or guaranty agmenor do they claim to have paid any of the
debt owed. Defendants, howeueaye asserted various affirmative defenses which are based upon
Doughty’s alleged assurances that Defendantsdvwati be required to pay their promissory notes
and/or guaranty agreement and that payment woaunee from other sources. The FDIC-R contends
that all of Defendants’ affirmative defenses &arred by 12 U.S.C. § 1823(e). Specifically, the
FDIC-R contends that Defendants’ affirmative defenses depend upon alleged representations or
assurances by Doughty, or agreements or understandings with Doughty, that do not satisfy the
requirements of 12 U.S.C. § 1823fte).

Section 1823(e)(1) provides:

%In their response, Defendants do not addtesEDIC-R’s contentions regarding § 1823(e).
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No agreement which tends to diminish or defeat the interest of the
Corporation in any asset acquiteglit under this section or section
11, either as security for a loanly purchase or as receiver of any
insured depository institution, shak valid against the Corporation
unless such agreement —
(A) is in writing,
(B) was executed by the depository institution and any person
claiming an adverse interest thereunder, including the obligor,
contemporaneously with the acquisition of the asset by the
depository institution,
(C) was approved by the board of directors of the depository
institution or its loan committee, which approval shall be
reflected in the minutes of said board or committee, and
(D) has been, continuously, from the time of its execution, an
official record of the depository institution.

12 U.S.C. § 1823(e)(1).
The purposes of § 1823(e) were set fangtihe United States Supreme Courtamgley v.
Fed. Deposit Ins. Corp484 U.S. 86 (1987) as follows:

One purpose of § 1823(e) is to allow federal and state bank
examiners to rely on a bank’s recsiid evaluating the worth of the
bank’s assets. Such evaluations are necessary when a bank is
examined for fiscal soundness by state or federal authorities and
when the FDIC is deciding wheth® liquidate a failed bank, or to
provide financing for purchase of its assets (and assumption of its
liabilities) by another bank. The last kind of evaluation, in particular,
must be made with great speed, usually overnight, in order to
preserve the going concern value of the failed bank and avoid an
interruption in banking servicesleither the FDIC nor state banking
authorities would be able to matadiable evaluations if bank records
contained seemingly unqualified notes that are in fact subject to
undisclosed conditions.

A second purpose of § 1823(e) is implicit in its requirement
that the “agreement” not merely be file in the bank’s records at the
time of an examination, but also have been executed and become a
bank record “contemporaneously” with the making of the note and
have been approved by officiallgcorded action of the bank’s board
or loan committee. These latter requirements ensure mature
consideration of unusual loan transactions by senior bank officials,



and prevent fraudulent insertion of new terms, with the collusion of
bank employees, when a bank appears headed for failure.

Id. at 91-92 (internal quotations and citations omitted).

“The burden of establishing that an applicagesement satisfies the requirements of section
1823(e) lies with [the party seeking to enforce the agreemeiiigd. Deposit Ins. Corp. v.
Oldenburg 34 F.3d 1529, 1551 (10th Cir. 1994). Additionally, the term “agreement” has been
broadly interpreted under § 1823(&ee id.Further,

[s]cattered evidence in corporate records from which one could infer

the existence of an agreement doeesmeet the requirements of the

statute. The purpose of the doctrine is certainty and an “inference”

of an alleged agreement doesmetet the requirements of § 1823(e).
Castleglen, Inc. v. Resolution Trust Co884 F.2d 1571, 1579 (10th Ci®93) (internal quotations
and citations omitted). “Fingl] knowledge of the misrepresentation by the FDIC prior to its
acquisition of the note is not relevant to whether § 1823(e) appliengley 484 U.S. at 94.

Having carefully reviewed the parties’ sulssions, the Court finds that the arrangements
and agreements Defendants allege they had with Doughty are “agreements” subject to the
requirements of § 1823(e). The Court further fitindd these arrangements/agreements do not meet
any of the requirements of 8§ 1823(e). Specificalig, Court finds there is absolutely no evidence
that the alleged arrangements/agreements (1) were in writing; (2) were contemporaneously executed
by the Bank and Defendants; (3) were approved by the Bank’s board of directors or its loan
committee, as reflected in the minutes of the boatte loan committee; or (4) were, continuously,
from the time of their execution, an official record of the Bank. The Court also finds that any

alleged knowledge of the circumstances surrounding the promissory notes and/or guaranty

agreement prior to the FDIC-R becoming teesiver for the Bank does not relieve Defendants of
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their burden of establishing the requirements b833(e). Accordingly, the Court finds that all of
Defendants’ affirmative defenses to the FDIC-8&ms are barred by § 1823(e) as a matter of law.

Therefore, because the undisputed factsahestnate that Defendants have breached their
obligations under the promissory notes and theagug agreement, and because all of Defendants’
affirmative defenses are barred by § 1823(e) asteend law, the Court fids that the FDIC-R is
entitled to summary judgment on its claims against Defendants.

B. Defendants’ Counterclaims

The FDIC-R moves for dismissal, for judgnhen the pleadings, or for summary judgment
on the counterclaims alleged by Defendantse fEfief sought by the FDIC-R varies, depending on
the nature of the counterclaims alleged and whettes assert claims based on alleged actions of
Doughty or the Bank (“pre-receivership claims”paised on post-receivership actions of the FDIC-
R itself (“post-receivership claims”).

1. Pre-receivership claims

With respect to the pre-receivership clajmich include the First Claim through Fourth
Claim, and portions of the Sixth Claim and Seventh Claim, the FDIC-R moves the Court to (1)
dismiss all such claims, pursuant to Rule 12(b)¥r)lack of subject matter jurisdiction, or (2) in
the alternative, grant the FDIC-R summamglgment on all such claims pursuant to Rule 56.
Specifically, the FDIC-R contends that the pre-receivership claims must be dismissed for lack of
subject matter jurisdiction because Defendantsididcomply with the exhaustion requirements of
the Financial Institutions Reform, Recovery, and Enforcement Act of 1989 (“FIRREA").

Defendants assert that requiring themuorsit claims under the administrative procedures

provided by FIRREA would be a vain and usslect subject to the whims of the FDIC to
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completely eliminate any remedy for its transgr@ssi Defendants also assert that they received
no official notice of the claims bar date. Defendduatther assert that as the FDIC-R initiated this
action against Defendants years after the Bank’s takgbiseclear that thEDIC-R has considered,

and denied, any remedies ti@fendants would have under FIRRERefendants, thus, contend

that requiring them to pursue a dead-end admatige procedure would not serve the legislative
purpose of FIRREA, would increase the length and expense of the parties’ legislation, and would
stretch the application of FIRREA beyond its logical extreme.

FIRREA establishes a set of mandatory procesitor filing and processing claims against
the assets of failed financial institutions, litkee Bank, for whom the FDIC has been appointed
receiver. SeeHeno v. Fed. Deposit Ins. Cor®20 F.3d 1204, 1207 (1st Cir. 1994). FIRREA
requires claimants to submit their claims te #DIC within a specified time for adjudication.
Seel2 U.S.C. 88 1821(d)(®t seq. Should a timely claim be denied or ignored by the FDIC, the
claimant may then, and only then, fdeit in federal district courtSeel2 U.S.C. § 1821(d)(5)-(6).
FIRREA specifically constrains judicial review as follows:

Except as otherwise provided inglsubsection, no court shall have
jurisdiction over —

(i) any claim or action for paymeifrom, or any action seeking a
determination of rights with respect, the assets of any depository
institution for which the Corporation has been appointed receiver,
including assets which the Corporation may acquire from itself as
such receiver; or

(ii) any claim relating to any act or omission of such institution or the
Corporation as receiver.

12 U.S.C. § 1821(d)(13)(D). “The phrase ‘excepotherwise provided in this subsection’ refers

to a provision that allows jurisdiction after thexadistrative claims process has been completed.”
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McCarthy v. Fed. Deposit Ins. Cor@348 F.3d 1075, 1078 (9th Cir. 2003). The only exception to
this provision is found in 12 U.S.C. § 1821(d)(5)(C)(ii), which provides:

Clause (i) shall not apply with respect to any claim filed by any
claimant after the date specified in the notice published under
paragraph (3)(B)(i) and such clamay be considered by the receiver
if —
() the claimant did not receive notice of the
appointment of the receiver ime to file such claim
before such date; and
(1) such claim is filed in tire to permit payment of such
claim.

12 U.S.C. 8§ 1821(d)(5)(C)(ii).
The notice described in § 1821(d)(5)(C)(ii)(I) is only notice of
appointment of the receiver, unlike the notice required by 8§
1821(d)(3)(B) which informs potential claimants of the filing
deadline. Thus, in order to difgunder this exception, a late-filing
claimant must show that theaginant not only received no notice of
the filing deadline, but also reeeid no notice of the appointment of
the receiver.Reierson v. Resolution Trust Carfh6 F.3d 889, 891-
92 (8th Cir. 1994).

Sapp v. Fed. Deposit Ins. Corg76 F. Supp. 249, 252 (D. Kan. 1995).

“Failure to participate in the administrativaiths review process is a ‘jurisdictional bar’ to
judicial review.” Henq 20 F.3d at 1207. The exhaustion rygelées both to creditors and debtors.
See McCarthy348 F.3d at 1077-1088tamm v. Paull21 F.3d 635, 640-42 (11th Cir. 1997pyd
v. Fed. Deposit Ins. Cor22 F.3d 335, 337 (1st Cir. 1998)at’l Union Fire Ins. Co. of Pittsburgh,
Pa. v. City Sav., F.S.B8 F.3d 376, 389 (3d Cir. 1994). Thus, when a debtor claimant has been
notified of the appointment of the FDIC asceiver and has nonetheless failed to initiate an

administrative claim within the filing period, the debtor claimant necessarily forfeits any right to

pursue a claim against the failed institution’s assets in any court.
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In the case at bar, it is undisputed that Defatglhad notice, before the claims bar date, of
the Bank’s failure and the FDIC-R’s appointmex#t receiver. It idurther undisputed that
Defendants never filed with the FDIC-R any adistrative claim against the Bank, either before
or after the published claims bar date of November 4, 2009. Because Defendants did not comply
with the exhaustion requirements of FIRREA, the Court finds that it does not have subject matter
jurisdiction over Defendants’ pre-receivership iaiand that these claims, therefore, must be
dismissed.

2. Post-receivership claims

With respect to all of the post-receivieirs claims, which include the Fifth Claim
(“Impairment of Collateral”) and portions ofelsixth Claim (RICO — 8§ 1962(b)) and Seventh Claim
(RICO —-81962(c)), the FDIC-R moves the Cousrtter judgment on the pleadings in favor of the
FDIC-R pursuant to Rule 12(c). In relation to Eiith Claim, the FDIC-R antends that this claim
fails because Oklahoma does not recognize such a claim for “impairment of collateral.” In their
response, Defendants do not address the FDI@®itentions regarding the Fifth Claim. The
Court, accordingly, finds that Defdants have conceded this parthe FDIC-R’s motion and finds
that judgment should be entered in favor ofiB¢C-R on Defendants’ Fifth Claim for impairment
of collateral.

In relation to the RICO claims, the FDIC-R contends that it cannot be sued for RICO
violations. Specifically, the FDIC-R contendsitfa RICO claim can not lie against any federal

agency, including the FDIC.

*The Court would note that even if thourt had subject matter jurisdiction over
Defendants’ pre-receivership claims, said clawvosld be barred by § 1823(e) for the same reasons
set forth in Section IV(A).
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[l]t is clear that there can be no RICO claim against the federal

government. Section 1962 states a requirement of “racketeering

activity” as a predicate for a ¢hRICO action. Section 1961(1), in

turn, defines “racketeering activity,” which requires that the

defendant be, variously, “chargeabléndictable,” or “punishable”

for violations of specific state and federal criminal provisions. The

assertion . . . that the [federal agency] was engaged in a RICO

conspiracy under section 1962(d) was patently defective as a matter

of law, since it is self-evident thatfederal agency is not subject to

state or federal criminal prosecution.
Berger v. Pierce933 F.2d 393, 397 (6th Cir. 199Internal citation omitted)see also Southway
v. Cent. Bank of Nigerjal98 F.3d 1210, 1215 n.5 (10th Cir. 1999) @erger, the Sixth Circuit
correctly held that a federal agency was not subject to a civil RICO cldiaNgily v. United
States 6 F.3d 343, 350 (5th Cir. 1993) (finding FDIC cannot be sued under RICO).

Based upon the above case law, the Court fihds Defendants can not state any RICO
claims against the FDIC-R. Accordingly, the Qdinds that judgment should be entered in favor
of the FDIC-R on those portions of Defendar&stth Claim and Seventh Claim alleging RICO
claims against the FDIC-R itself.
V. Conclusion
For the reasons set forth above, the Court GRANTS the FDIC-R’s Motion for Summary

Judgment against Certain Defendants [docket no. 29] and GRANTS the FDIC-R’s Motion to
Dismiss, Motion for Judgment on the Pleadings, and Motion for Summary Judgment, on Certain

Defendants’ Counterclaims [docket no. 30]. A separate judgment shall issue forthwith.

IT ISSO ORDERED this 17th day of September, 2012.

/ A/ W%Aﬂw@/

VICKI MILES- ]QCR/\NGL
CHIEF UNITED STATES DIS/ {IC I JU
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