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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

CHRISTOPHER L. TUCKER, )
Plaintiff, ;
V. ; Case No. CIV-11-922-D
CITY OF OKLAHOMA CITY, et al, ;
Defendants. : )
ORDER

Before the Court are Defendant City ofl@koma City’s Motion for Summary Judgment
[Doc. No. 57] and the Partial Motion for Summalydgment of the Defendant Officers [Doc.
No. 65], filed pursuant to Fed. R. Civ. P. 56. The Motions seek a judgment as a matter of law in
favor of, respectively, the City of Oklahoma Qitige “City”) on all claims asserted in the Second
Amended Complaint, and the individual defendamtsll claims except ond?laintiff Christopher
Tucker has timely opposed the Motions jevhare fully briefed and at isstieBecause the Motions
raise overlapping issues, they are taken up together.

Factual and Procedural Background

Plaintiff brings suit under § 1983 and state for injuries allegedly suffered during an
encounter with officers of the Oklahoma City RelDepartment (“OCPD”). He has sued the City
and five individual police officersAfter responding to a 911 call, the encounter with Plaintiff began
when police officers signaled Plaintiff to sto thehicle he was driving on July 3, 2010, and then
arrested him after he exited the vehicle. Riffiolaims the officers onducted an “illegal police

stop” and seizure in violation of the Fourth Andment because they lacked reasonable suspicion

! Plaintiff filed a response to each motion [DocsN®1 & 72], and reply briefs were filed by both
the City [Doc. No. 73] and the individual defendants [Doc. No. 74].
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or probable cause that he had committed any crdeeSecond Am. Compl. [Doc. No. 35], 1 15-
16, 29. He alleges that a “felony stop” wasade for investigatory purposes” based on an
“unverified or anonymous tip.1d. 1 16, 29. Plaintiff also claims the officers used excessive force
in effecting his arrest, and denilkiin access to medical care in vida of his right to due process
under the Fourteenth Amendmeid. 19 17-19, 29. As to the City, Plaintiff alleges OCPD failed
to adequately train and supervise its officers with regard to the conduct comridtt&§§.22-24.
Also, Plaintiff alleges one officer contacted braployer after the incident and caused Plaintiff to
be fired from his job as a security guard. Baeond Amended Complaint asserts three claims: 1)
a tort claim of outrage against the OCPD offsoeamed as individual defendants; 2) a § 1983 claim
against all defendants for alleged violations of Plaintiff's constitutionats;jgmnd 3) a claim of
tortious interference with contral relations against the officehavallegedly contacted Plaintiff's
employer.
Standard of Decision

Summary judgment is proper “if the movant shows there is no genuine issue as to any
material fact and the movant is entitled to a judgbas a matter of law.” Fed. R. Civ. P. 56(a).
A material fact is one that “might affettte outcome of the suit under the governing lanterson
v. Liberty Lobby, Ing 477 U.S. 242, 248 (1986). A genuine issxists if the evidence is such that
a reasonable jury could return a verdict for either pafty.at 255. All facts and reasonable
inferences must be viewed in the lighost favorable to the nonmoving partg. If a party who

would bear the burden of prooftatl lacks sufficient evidence @mn essential element of a claim,

2 Plaintiff cites the Eighth Amendment in his pleading. While the Eighth Amendment provides the
appropriate constitutional standard thue Process Clause of the Fourtedmiendment applies to a pretrial
detainee.SeeOrder of Jan. 25, 2012 [Doc. No. 26] at 3-4.
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all other factual issues concerning the claim become immat€eddtex Corp. v. Catrettt 77 U.S.
317, 322 (1986).

The movant bears the burden of demonstratiegabsence of a dispute of material fact
warranting summary judgmentelotex 477 U.S. at 322-23. If the movant carries this burden, the
nonmovant must then go beyond the pleadings ‘et forth specific facts” that would be
admissible in evidence and th&iosv a genuine issue for triaSee Andersqr77 U.S. at 248;
Celotex 477 U.S. at 324Adler v. Wal-Mart Stores, Incl44 F.3d 664, 671 (10th Cir. 1998). “To
accomplish this, the facts must be identified ignence to affidavits, deposition transcripts, or
specific exhibits incorporated therein&dler, 144 F.3d at 67keeFed. R. Civ. P. 56(c)(1)(A). A
district court has discretion to go beyond the cited materials and consider other materials in the
record, but it is not required to do sBee Adler144 F.3d at 672; Fed. R. Civ. P. 56(c)(3). The
court’s inquiry is whether the facts and eviderof record present “a sufficient disagreement to
require submission to a jury or whether it is so-sitled that one party must prevail as a matter of
law.” Anderson477 U.S. at 251-52.

Statement of Undisputed Facts?

Plaintiff's girlfriend, Karen Hunter, diale®811 from her cell phone three times on July 3,
2010. Inthe first call at approximately 1:00 akbs, Hunter reported that her “boyfriend” or “ex-
boyfriend” was blocking her car with his truck andwd not let her leave thgarking lot of the Oak

Creek Apartments at 5909 Shutee in Oklahoma CitySeeDef. City’s Br. Supp. Mot. Summ. J.,

% This statement includes material facts presented by all parties that are supported as required by Fed.
R. Civ. P. 56(c)(1). If a party has asserted a fact, or asserted that a fact is disputed, but has failed to provide
necessary support, the assertion is disregarded. All factdaded in the light most favorable to Plaintiff.

3



Ex. 10 [Doc. No. 61] (conventionally fiteCD), audio recording of 911 cafisvis. Hunter identified

herself by name, gave the make and model of Hachee described the truck Plaintiff was driving

as a blue Dodge Ram pickup registered in her nam gave a physical description of Plaintiff.

Ms. Hunter stated that she felt threatened, stopped responding to the dispatcher’s questions, and
abruptly terminated the call. The dispatcher who received the emergency call designated it as a
domestic dispute.

Defendant Lance Bemo, an afir employed by OCPD for mattgan seven years at the time
of the incident, heard the radio call and advisediitgatcher that he was close to the location and
would respond. Defendant Matthew Nelson, arceffemployed by OCPD for approximately three
years at the relevant time, advised that loeild respond as backup to Officer Bemo. It is not
uncommon for two police officers to respond to domestic calls, which may involve volatile
situations.

Officer Bemo observed the blpickup truck westbound on Southwest'Sreet near Lee
Avenue, and made a U-turn to follow it. Thetpes dispute whether Officer Bemo immediately
activated the emergency lights on his patrol car, or whether he waited until the pickup had turned
onto Western Avenue to activate his lights. linslisputed, however, thtaintiff did not stop his
pickup after emergency lights were activated bstgiad, continued driving for more than a mile.

When Plaintiff did not stop, Officd8emo activated his siren; Officer Nelson (behind Officer Bemo)

* The accuracy of the audio recordings is undisputed; in fact, Plaintiff has offered a computer disk
containing copies of the recordings as his own exhi#ePl.’s Resp. City’s Mot. Summ. J., Ex. 38; Pl.’s
Resp. Officers’ Mot. Summ. J., Ex. 2. To the extentMmter later testified ia manner that is inconsistent
with the audio recordings, the Court finds Ms. Huntey&imony does not create a genuine dispute regarding
her statements to the 911 dispatcHgee Thomas v. Durastan®07 F.3d 655, 666 (10th Cir. 2010) (facts
clearly shown by a videotape of the incident cannot be dispged)also Scott v. Harfi$50 U.S. 372,
380-81 (2007) (facts must be viewed “in the light depicted by the videotape” of events).

®> By Defendants’ account, Plaintiff continued driving for more than two miles.
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also activated his emergency lights and siren. During the pursuit, Plaintiff traveled south on
Western Avenue, entered onto westbound Interstate 1-240, exited the highway at Pennsylvania
Avenue, and turned north on Pennsylvania Avdrafere pulling into the parking lot of a shopping
center. Plaintiff did not drive with excessiveesg or take evasive action, and he obeyed traffic
signals. However, he failed to stop for the polofficers or yield to their emergency vehicles.

Ms. Hunter was following Plairffiand Officer Bemo in her veblie. After the pursuit began,
she called 911 a second time, stating several times that Plaintiff was “sick” and instructing the
dispatcher to “tell them not to hurt him, he is sick&e icf

When Plaintiff stopped his vehelOfficer Bemo pulled into ehparking lot behind him, and
stopped approximately four car-lengths away ftbmpickup. Officer Nelson stopped his car to
the left of Officer Bemo, and aitd officer, Jurden Brown, arrivechd parked to the right of Officer
Bemo’s car. Officer Brown had been employeddyPD for more than six years at the time of
these events. Officer Bemo decided to do aoffglstop” for officer safety due to the uncertainty
of the situation. A “felony stop” utilizes procedures designed to protect officers from potential
danger in a traffic stop; a driver is verbally ordered to exit his vehicle and to move away from it.

Using the intercom on his patrol car, Offidéelson ordered Plaintiff to exit the pickup. It
is undisputed that Plaintiff did not immediatelgmply, but the parties dispute whether Plaintiff
simply refused or whether he was attemptingdmply but was delayed by the limited use of his
left hand, which had recently undergone surgeryterAPlaintiff exited the vehicle, he failed to
follow subsequent verbal commands. Insteashofing away from the pickup, Plaintiff dropped

to the ground and laid down “spread eagl8&eTucker Dep. 101:14-17. It is disputed whether

® Ms. Hunter apparently made her third call dutivgpursuit or, perhaps, after Plaintiff had stopped.
During this call, Ms. Hunter pleaded for officers m@hurt her boyfriend and ended the call with screams.
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Plaintiff's actions were the result of confusion, due to the number of commands being given and the
number of officers present, or whether he simplyse not to comply with the officers’ instructions.
Also, the details of ensuing events — during \whtaintiff was taken ito custody, handcuffed, and
placed into Officer Bemo’s patrol car — are hotly contested. It is undisputed, however, that a
struggle or altercation occurred and that a taserused. According to Officers Bemo, Brown and
Nelson, Officer Bemo warned Plaifffidid an arc-display with thiaser he carried, and then touch-
tased Plaintiff twice because he was actively tiegjefforts to place him in handcuffs. According

to Plaintiff and Ms. Hunter, the officers brliyaattacked Plaintiff using physical blows and
profanity, employed a taser without warning, andthsged it several times into Plaintiff's back.

Ataser has technology that creates a record of how many times the taser is activated and how
long itis activated. The report generated fromtaiser carried by Officer Bemo showed that it was
discharged three times on July 3, 2010: fiveoeds at 1:08:59; five sends at 1:09:05; and nine
seconds at 1:09:15. An officer cannot alter the record generated by his taser.

Either during the struggle ortaf Plaintiff had been placed in the police car (the timing is
disputed), Defendant Jeff Cooper, a lieutenarpleyed by OCPD for more than 13 years at the
relevant time, arrived at the scene. Accordmiyls. Hunter’s testimony in support of Plaintiff's
claim, Lt. Cooper was present in time to intervand prevent other officersise of force against
Plaintiff. Defendant John Blumenthal, a sergeamployed by OCPD for almost eleven years at the
time, did not arrive until Plaintiff had been takiato custody, according to the officers’ testimony.
Officer Bemo has testified that Sgt. Blumenthaler touched Plaintiff. The only evidence of
Sgt. Blumenthal’s involvement in the incidentAkintiff's testimony that Officer Bemo made a

remark to him on July 3, 2010, indicating tisajt. Blumenthal had kicked Plaintiff.



During the struggle, and before Officer Beimad activated one of the taser discharges,
Plaintiff told the involved officers that he hadheart condition. After Plaintiff was in custody,

Lt. Cooper asked Plaintiff about his condition, called emergency medical responders, and asked
them to honor Plaintiff's request to be takertie Oklahoma Heart Hospital. At the hospital,
Plaintiff was examined by an emergenopm physician, who found no current fibrillation or
symptoms caused by the use of a taser. An electrocardiogram was normal. The physician found
Plaintiff's condition to be stable, and released him to OCPD custody.

Plaintiff was cited for obstructing police officers in violation of the Oklahoma City
Municipal Code, 8 30-58. The charge was later amended to interfering with official process by
failing to obey lawful commands, in violation §f30-68. Plaintiff received a non-jury trial in
municipal court on October 12, 2010, and was condic®aintiff was represented by counsel who,
among other things, did not challenge the legalithetraffic stop nor request a court reporter. On
October 22, 2010, Plaintiff, through new counseldfdemotion for a new trial alleging ineffective
assistance of trial counsel. The municipal judge held a hearing on the motion and overruled it.
Plaintiff appealed, but the Oklahoma Court oin@nal Appeals affirmed in a summary opinion,
concluding as follows:

The record supports Appellant’s contentibat trial counsel’s representation

was unreasonable under prevailing professiooans. However, Appellant has not

shown that the result would have been défe but for the errors of his retained

counsel.

Tucker v. City of Okla. CityNo. M 2010-1097 (Okla. Crim. App. Sept. 30, 2011).
With the City’s Motion, it has submitted polieeademy and in-service training records for

each individual defendant, the course matsrused in training, including Council on Law

Enforcement Education and Training (CLEET) owsnnumerous OCPD policies and procedures,



OCPD’s taser training manual at the relevant tamel OCPD’s accreditation records. None of the
facts shown by these institutional materials are disputed, and in fact, Plaintiff has submitted many
of the same training materials as exhibits to his response€ brief.

Following the incident with Plaintiff, OfficeBemo contacted CLEET to advise the agency
that he believed Plaintiff was dangerous and Plaintiff’s license as an armed security guard should
be suspended pending an investigation. CLEEhdicduspend or revoke Plaintiff's certification.
Officer Bemo has testified that he never corgd®laintiff's employer, Norman Regional Hospital,
and Plaintiff's supervisor, Cleat Thompson, hasfted that he was natontacted by Officer Bemo
or any other police officer regarding the July 20iddent. Plaintiff's only evidence to support his
claim that Officer Bemo contacted his employehis own testimony that he was told by others,
including Mr. Thompson in December 2010, that songefrom OCPD had contacted his place of
employment. Plaintiff was terminated from his position as a security guard at Norman Regional
Hospital on October 2, 2012, for the stated reasorhthicked first emergency response training.

Also following the incident, Lt. Cooper conductaal investigation into the officers’ use of
force against Plaintiff, in accoadce with OCPD'’s policies and procedures. Lt. Cooper generated
a report that has been submitted as part of the summary judgment record (as a sealegdding).
Def. City’s Br., Ex. 30, Pl.’s Resp. Br., Ex. 14 [fileonventionally as Doc. No. 62]. It contains
color photographs of Plaintiff taken shortly after the incident, and narrative statements given by
officers who witnessed it. Includewithin the report, and submitted as a separate exhibit by both
the City and Plaintiff, is a copy of the OCPDnaee report regarding Plaintiff's arrest, which lists

his offenses as obstructing an officer, in viaatof Okla. Stat. tit. 21, § 540, as well as municipal

" The purpose of these voluminous submissionsmdtear; most of the papers presented have no
apparent relevance to the summary judgment issties.Court finds the parties’ unnecessary filings to be
neither helpful nor persuasive, but they instead merely burden the record.

8



citations for obstruction and failure to yieldethight of way to an emergency vehicl8eeDef.
City’s Br., Ex. 83 [Doc. No. 60-83]; PI's Respffider's Mot., Ex. 1 [Doc. No. 71-1]; Pl.’s Resp.
City’s Mot., Ex. 13 [Doc. No. 72-13].

By the Second Amended Complaint, Plaintiff seeks to recover compensatory damages from
all defendants, and punitive damages from Of@&amo, Brown, Nelson, Cooper, and Blumenthal,
under 42 U.S.C. § 1983 for alleged @tibns of Plaintiff's Fourth Amendment rights to be free from
an illegal seizure and the use of excessive faee his right under the Due Process Clause of the
Fourteenth Amendment to receive treatnfenfa serious medical need while in cust8dynder
state law, Plaintiff also asserts tort claimsiagt the individual defendants (the “Officers”) for
intentional infliction of emotional distress, or cafge, and against Officer Bemo for interfering with
Plaintiffs employment as a CLEET-certified securijyard. As to the City, Plaintiff seeks to
impose municipal liability under 8983 for the Officers’ actions due to the City’s alleged failure
to train and supervise its police officers, and the existence of a policy or custom of deliberate
indifference to police officers’ improper use of esswe force against city residents, and their lack
of medical attention to injured arrestees.

By the Motions regarding Plaintiff's § 1983&ahs, the Officers contend summary judgment

is proper 1) as to the “illegal police stop” or unlawful arrest claim, because state courts necessarily

& Plaintiff initially claimed the Eighth Amendmewas violated by the officers’ conduct, but in
ruling on a motion for partial dismissal, the Cadetermined the Eighth Amendment does not apBlge
supranote 2. In its ruling, the Court was not calteddetermine what constitutional provision applied to
Plaintiff's excessive force claim. Under Tenth Qitcase law, however, the Fourth Amendment provides
the appropriate constitutional standar&ee Porro v. Barne24 F.3d 1322, 1325 (10th Cir. 2010)
(“Excessive force claims can be maintained under thethk, Fifth, Eighth, or Fourteenth Amendment — all
depending on where the defendant finds himself in the criminal justice system . . . . [B]ecause the Fourth
Amendment protects against ‘unreasonable searches andeséand pertains to the events leading up to
and including an arrest of a citizen previouslyilarty, . . . the Fourth Amendment applies until formal
charges are brought or an arraignment is hetthbse force used is part of the ‘seizure.™).
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determined in Plaintiff's criminal case thad Fourth Amendment violation had occurred, and
because the individual officers are entitled to qualifiechunity, and 2) as to the denial of medical
care claim, because no constitutional violation occurred; the City contends summary judgment
should be granted in its favor on similar grosirrehd because no basis founicipal liability can
be established. In addition, Officer Blumenthal seeks summary judgment on the excessive force
claim on the ground that Plaintiff lacks evidence to show he personally participated in any
constitutional violation that occurred. As to Plaintiff's state law claims, the Officers contend
summary judgment is proper on all tort theories of recovery.
Discussion

A. Civil Rights Claims Under § 1983

To establish a § 1983 claim against an individeféendant asserting the defense of qualified
immunity, Plaintiff must show facts that “malout a violation of a constitutional right” and
demonstrate that “the right at issue was ‘clearly established’ at the time of defendant’s alleged
misconduct.”See Pearson v. Callahgbb5 U.S. 223, 231 (200%ee also Saucier v. Ka&33 U.S.
194, 201 (2001). To establish a § 1983 claim againstinicipality, Plaintiff must establish both
that a constitutional violation occurred and that an unconstitutional policy or municipal act caused
the violation. See Schneider v. City of Grand Junction Police D&X7 F.3d 760, 770 (10th Cir.
2013). If an unconstitutional policy is established, “8§ 1983 provides for the imposition of liability
where there exists an ‘affirmative’ or ‘dirazdusal’ link between a municipal person’s adoption or
implementation of a policy and a deprivation of federally protected rightsdds v. Richardsgn

614 F.3d 1185, 1202 (10th Cir. 2016¢rt. denied131 S. Ct. 2150 (2011).
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1. Unconstitutional Seizure
a. Collateral Estoppél or Issue Preclusion

As one basis for judgment on Plaintif&1983 claim alleging an unlawful seizure in
violation of the Fourth Amendment, Defendaatsert that the claim is barred by an adverse
determination of the issue during Plaintiff's cimal case. Defendants rely on cases holding that
a criminal conviction estops a person from atteéngpto relitigate the issuef the legality of his
seizure.See Hubbert v. City of Moqré23 F.2d 769, 773 (10th Cir. 199Where “probable cause
was fully and fairly litigated in the prior criminal proceeding [it] cannot be relitigated in [a] civil
action”); see also Franklin v. Thompsofi81 F.2d 1168, 1171 (10th Cir. 1992) (“plaintiff's
conviction . . . establisisethe legality of the arrest and precludes relitigation of the issue in her
§ 1983 action”).

The underlying legal basis of these decisions is federal comity. “Congress has specifically
required all federal courts to give preclusive effect to state-court judgments whenever the courts of
the State from which the judgments emerged would do Ad€n v. McMurry 449 U.S. 90, 96
(1980) (citing 28 U.S.C. § 1738). Thus, “the preslesffect of a prior state court judgment is
defined by that state’s lawHubbert 923 F.2d at 772. IHubbert a probable cause determination
in an Oklahoma criminal proceeding was found to be binding on federal courts and to warrant
summary judgment on a § 1983 false arrest claim Isedae record “reveal[ed] no genuine dispute
about whether [the plaintiff] had an opportunityftdly and fairly litigate the issue” of probable
cause at her preliminary hearing. at 773. More recently, the TénTircuit has cautioned district
courts to consider carefully whether collateral estoppel, or issue preclusion, should apply to an

Oklahoma court’s ruling in a criminal case, partazly one made in a municipal court proceeding.

11



In Bell v. Dillard Department Stores, InaB5 F.3d 1451 (10th Cir. 1996), the court of
appeals concluded that the doctrine of issue preclusion should not apply to a municipal court ruling
for two reasons: first, the minute entry on which the defendant relied was not signed by the
municipal court judge who ruled on the issue of probable cause, “and under Oklahoma law it
therefore may not be afforded preclusive effeatid second, the Tenth Circuit could not determine
from the record that the plaintiff “had a full@fair opportunity to litigate the probable cause issue
in municipal court.”Id. at 1454.See also Gouskos v. Griffjth22 F. App’x 965, 974 (10th Cir.

2005) (defendant “bore the burden of establishimgdefense of issue preclusion on the issue of
probable cause” and failed to satisfy his burden).

Similarly, in this case, Defendants havepraisented a minute entry signed by the municipal
court judge, and it is not clear that Plaintiff had a full and fair opportunity to litigate the Fourth
Amendment issue because he was represented by trial counsel whose performance was deficient.
Therefore, the Court finds that Defendants haiteddo establish their defense of issue preclusion
as a matter of law.

b. Fourth Amendment Violation

The Fourth Amendment prohibits unreasonable seizures of a person by law enforcement
officers. The first question preded by Plaintiff's claim is: Whedid a seizure occur? Thisis a
legal question, to be answered lthsga the totality of circumstancenited States v. Salaza&09
F.3d 1059, 1064 (10th Cir. 2010). “When an offidees not apply physical force to restrain a
suspect, a Fourth Amendment seizure occurs ofdy the officer shows his authority; and (b) the
citizen ‘submit[s] to the assertion of authorityd’ (quotingCalifornia v. Hodari D, 499 U.S. 621,

625-26 (1991)). An objective standard governs both issiaks.“Because the standard is an
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objective one, we consider whether a citizen has submitted to authority by examining the view of
a reasonable law enforcement officer under the circumstanizesat 1065.

In Hodari D., 499 U.S. at 629, the Supreme Court liedd a suspect being pursued by police
officers was not seized becausealienot stop or otherwise n@snd to their commands to halt and,
thus, did not actually submit to their assertion of authority. Similarlnitted States v. Harrjs
313 F.3d 1228 (10th Cir. 2002), a pedestrian wasagthed by a police officer and was twice
asked for identification, but hgnored the officer and continued walking. The court of appeals held
that the pedestrian was not seized until the police officer exerted physical force againist him.
at 1235. See alsdreeves v. Churchicd84 F.3d 1244, 1253 (10th C2007) (plaintiffs were not
seized by police officers’ actions of pointing rifl@sd issuing orders because plaintiffs failed to
comply with the orders);atta v. Keryte118 F.3d 693, 700 (10th Cir. 1997) (unsuccessful pursuit
of plaintiff on interstate highway was not a segplaintiff was seized when he was stopped by a
roadblock).

In this case, Plaintiff did not submit to tHeosv of authority exhibited by Officers Bemo and
Nelson when they activated their emergency lights and sirens, and thus, he was not seized during
their pursuit of him. A seizure occurred, at daliest, when Plaintiff spped his vehicle in the
parking lot. However, the driver of a moving vehicle approached by a police car operating its
emergency lights does not necessarily submit to the show of authority by halting his motion. In
United States v. Salaza&09 F.3d 1059, 1067 (10th Cir. 2010), toert of appeals concluded that
a driver who remained in his pickup truck wiltle motor engaged was not seized until he complied
with a command to get out of the vehicleT]§ constitute submission, ‘the suspect nalsarly
acquiesce to the officer’s show of authorityld. (quotingUnited States v. Letsinged3 F.3d 140,

145 (4th Cir. 1996) (emphasis addedbaiazay).
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Similarly here, Plaintiff did not necessarilylanit to the police officers’ show of authority
by pulling into the parking lot and remaining in his vehicle after he was instructed to exit. From the
view of a reasonable police officéinjs conduct could have suggestest mnother step in Plaintiff's
effort to avoid contact with the officers — “a nascattempt to flee, an effort to buy time so that he
could dispose of contraband or formulate an expian#o provide to theficer, or simply a period
of indecision before he determined what to d8&lazar 609 F.3d at 1067. Under an objective
view, the Court finds that Plaintiff was not zed until he emerged from the pickup truck and laid
down on the ground.

The second question presented is: Did thesangofficers have a constitutionally sufficient
justification for the seizure of Plaintiff? €hFourth Amendment protects an individual against
unreasonable seizure, including a warrantless arrest without probable cause to believe the person
has committed a crimeSee Cortez v. McCaulg478 F.3d 1108, 1114 (10th Cir. 2007) (en banc).
“Probable cause to arrest exists only whea fhcts and circumstances within the officers’
knowledge, and of which they have reasonablyjwraghy information, are sufficient in themselves
to warrant a man of reasonable caution in the biblagfan offense has been or is being committed.”

Id. at 1116 (internal quotation omittedoch v. City of Del City660 F.3d 1228, 1239 (10th Cir.
2011) (same). “Probable cause is based on tHiyaitthe circumstances, and requires reasonably
trustworthy information that would lead a reasoeatficer to believe that the person about to be
arrested has committed or is about to commit a cririek.”Police officers are entitled to rely upon
information relayed to them by other officers in determining whether there is reasonable suspicion
to justify an investigative detepti or probable cause to arresOliver v. Woods209 F.3d 1179,

1190 (10th Cir. 2000kee also United States v. Hensk§9 U.S. 221, 231 (1985) (“effective law

14



enforcement cannot be conducted unless police officers can act on directions and information
transmitted by one officer to another”).

In this case, the undisputed facts shoat thy the time a “seizure” occurred, within the
meaning of the Fourth Amendmeiaintiff had alredy violated state laws requiring citizens to
obey police officers’ traffic signabnd yield to emergency vehicleSeeOkla. Stat. tit. 21, 8§ 11-103
and 8§ 11-405. Atthat point, OCRIificers clearly had a reasonable basis to stop Plaintiff's vehicle
based on the traffic violations they had obsernv@de United States v. BradfortP3 F.3d 1149,

1156 (10th Cir. 2005) (“a traffic@p is valid under the Fourth Ameément if the stop is based on

an observed traffic violation”) (internal quotationitted). Plaintiff does not dispute that he failed

to stop for Officers Bemo and Nelson; he quasionly whether he was required to do so. For
reasons discusséufra, the Court finds that he was. Pldiinalso does not diute that he did not
immediately exit the pickup truck and step awapnfrit, as directed by the officers. Although the
reasons for his actions are disputed, the tegtrfvable cause is an objective one viewed from the
perspective of “a reasonable officer . . . in a given situati@eé Koch660 F.3d at 1239. “If an
officer has probable cause to believe thataividual has committed even a very minor criminal
offense in his presence, he may, without violating the Fourth Amendment, arrest the offender.”
Atwater v. City of Lago Vist®32 U.S. 318, 354 (2001).

The facts known to OCPD officers on the segither personally or relayed by the 911
dispatcher, and Plaintiff's actions when they ordered him to exit his stopped vehicle, established
probable cause to believe that Plaintiff was cattimg the offense of obstructing an officer. The
Court finds the circumstances presented, althoacfuélly distinguishable, to be analogous to ones
discussed irUnited States v. Sancheégb5 F.3d 910 (10th Cir. 2009), and to support a similar

conclusion that the officers had sufficient grounds for an arrestSatrthez police officers
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executing a search warrant for a house ordepadson standing in the driveway to get down, but
instead, the person (Mr. Sanchez) attempted to flee. The court of appeals concluded that
Mr. Sanchez’s conduct constituted obstruction alation of Okla. Stat. tit. 21, § 540, because the
officers had a right to detain Mr. Sanchez during the search and, therefore, had the authority to order
him to get dowri. Mr. Sanchez’s flight, in violation ahe officers’ lawful order, impeded the
officers who were executing the search warrant because the search was delayed while they
apprehended him. Discussing Oklahoma law interpreting 8§ 540, the court of appeals stated:

The Oklahoma courts have interpretedgtatute in a common-sense manner. For
example, iMrentv. Statgr 77 P.2d 401 (Okla.Crim.App.1989), the court considered
the conduct of a passenger after a traffic stop for driving under the influence. The
passenger refused to leave the scene and engaged in “loud and angry” verbal
harassment of the officeld. at 402-03. The court held that this conduct violated the
statute because the passenger’s actions prevented the officer from removing the
driver’s vehicle from the road and timely testing the driver’s blood-alcohol level.
Seeidat 403. ...

Mr. Sanchez’s flight unquestionably impeded the officers executing the
search warrant. Rather than conducting the search, they needed to chase and
apprehend him. Various courts, interpreting statutes similar to Okla. Stat. Ann.
tit. 21, 8 540, have held that flight can consétabstruction of an officer. “[F]light,
or attempted flight, after a command to halt constitutes obstruction of an officer.”
Inre E.G, 286 Ga. App. 137, 648 S.E.2d 699, 780Q7) (internal quotation marks
omitted) . . . .

Sanchezb55 F.3d at 91%ee also Kocl660 F.3d at 1240-41 (police officer assigned to investigate
whereabouts of elderly woman had probable caubelteve caretaker’s refusal to respond to his
inquiry constituted obstruction under § 540j}ited States v. Christiad90 F. App’'x 720, 722-23

(10th Cir. 2006) (police had probable causedoest under § 540 whe the arrestee became

° The statute provides: “Every person who wilifudelays or obstructs any public officer in the
discharge or attempt to discharge any duty of his office, is guilty of a misdemeanor.” Okla. Stat. tit. 21,
§ 540.
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agitated and distracted officers thgr an investigation in a parig lot and refused to comply with
a lawful command to step away).

In this case, Plaintiff's refusal to obey tb#icers’ emergency signals to stop his vehicle,
as well as his delay in complying with instructidagexit the vehicle and move away from it after
he stopped, impeded the officers’ investigatiomhef domestic dispute call made by Ms. Hunter.
Officers Bemo and Nelson were justified in follogiPlaintiff from the scene of Ms. Hunter’s call
and attempting to stop his flight until they could investigate the circumstances of her request for
assistance. By failing to comply with lawful orders of Officers Bemo and Nelson, Plaintiff
prevented them from performing their duties in responding to Ms. Hunter's emergency call.
Therefore, the Court finds that Plaintiff's estavas based on probable cause to believe he had
committed a criminal offense of obstruction.

For these reasons, the Court finds no untitoi®nal conduct by the Officers involved in
the seizure of Plaintif® Because Plaintiff cannot estableshiolation of the Fourth Amendment,
Defendants are entitled to summary judgment on the § 1983 claim based on an unlawful seizure.

C. Qualified Immunity

In any event, a finding that the Officers lack@dbable cause to arrest Plaintiff would not
end the qualified immunity analysis. “As to whet the law was clearly established at the time of
the alleged violation, we require a section 1983 fifato show that ‘it would have been clear to
a reasonable officer that probable cause was lacking under the circumstance«aufman v.
Higgs 697 F.3d 1297, 1300 (10th Cir. 2012) (quottmgh 660 F.3d at 1241). “[L]aw enforcement

officials who reasonably but mistakenly conclude that probable cause is present are entitled to

% There are no facts to suggest that Lt. CooperSajtdBlumenthal played any part in Plaintiff's
seizure, apart from the alleged use of excessive foref#antuating his arrest. Therefore, Lt. Cooper and
Sgt. Blumenthal are clearly entitled to summjaiggment on Plaintiff's unlawful seizure claim.
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immunity. Therefore, when a warrantless armesteizure is the subject of a § 1983 action, the
defendant is entitled to qualified immunity ifeasonable officer could have believed that probable
cause existed to arrest or detain the plaintifEbdrtez 478 F.3d at 1120 (citation and footnote
omitted). If the Officers had “arguable probable cause” to arrest Plaintiff, then they are entitled to
gualified immunity. Id. at 1121see Kaufman697 F.3d at 1300Koch 660 F. 3d at 1241; (10th

Cir. 2011).

Based on the information conveyed by the 911 dispatcher, Officers Bemo and Nelson
reasonably, if mistakenly, believed that Ms. Huntass a possible victim of domestic abuse, and
reasonably believed that Plaintiff had threatemexd Officers Bemo and Nelson were assigned to
respond and investigate Ms. Hunter’s call for emecgeassistance. Officer Brown arrived to assist
them after Plaintiff initially failed to stop for police vehicles. Under these facts, and based on
Plaintiff's conduct in failing to obey verbal commaradter he finally stopped his truck, the Officers
could reasonably have believed tR#intiff was obstructing or ipeding the performance of their
lawful duties. Therefore, the Officers hajuable probable cause to arrest Plaintiff.

For these reasons, based on the undisputesighotvn by the record, the Court finds that
the Officers are entitled to qualified immunityifn Plaintiff's 8 1983 claim of unlawful seizure.

d. Municipal Liability

The City also moves for summary judgment caimlff's § 1983 claim due to an insufficient
factual basis for municipal liability. Plaintiffeeks to impose § 1983 liability on the City for his
allegedly unlawful arrest based on purportedly deficient OCPD policies and inadequate training
regarding lawful arrests. It is well establishbdywever, that “even if it could be said that [the
City’s] policies, training, and supervision wemaconstitutional, the City cannot be held liable

where, as here, the officers did mommit a constitutional violation.Trigalet v. City of Tulsa239
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F.3d 1150, 1155-56 (10th Cir. 200%ge City of Los Angeles v. Helldi75 U.S. 796, 799 (1986);
Myers v. Oklahoma CounBd. of County Comm’rd51 F.3d 1313, 1316 (10th Cir. 1998) (citing
“the Heller rule” as well establishedee also Ellis ex rel. Edmof Ellis v. Ogden City689 F.3d
1099, 1104 (10th Cir. 2009). Becauseiitiff has failed to establisa constitutional violation, the
City cannot be held liable under § 1983 for Plaintiff's arrest.

In addition, the factual basis for Plaintiff’sa@in of municipal liability consists solely of
certain parts of OCPD’s written policies, and arguis of counsel regarding alleged inadequacies
in their language and any training based on th8eePl.’'s Resp. City’s Mot. [Doc. No. 72] at 26-
28, 36-37. Plaintiff has not offered any expertnagi or competent evidence of a deficiency in
OCPD's policies or officer training regarding ctihgional limits on seizures and arrests. Further,
Plaintiff has failed to point to any facts thabuld establish a direct causal link between any
deficiency and his arrest. Therefore, for thdditional reason, the City is entitled to summary
judgment on Plaintiff's § 1983 claim regarding his arrest.

2. Indifferenceto Medical Needs

a. Constitutional Violation

Plaintiff concedes that the Officers prompthiiled for medical assistance after taking him
into custody. He claims, however, that the dimgsofficers were deliberately indifferent to his
medical conditions, of which he advised themidgithe confrontation, because they chose to utilize
force despite knowing his delay in exiting the truas due to an injured hand, and utilized a taser
despite knowing he had a “heart condition.”f@alants seek summary judgment on the ground that
police officers are not constitutionally required to eeefforts to take an arrestee into custody, or

exempt him from handcuffing, simply because he reports a medical condition.
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The Fourteenth Amendment protects individuraigolice custody from a denial of medical
attention to the same extent that thghEh Amendment protects convicted inmat8geOrder of
Jan. 25, 2012 [Doc. No. 26] at 3-4. To estabdistiaim for constitutionally inadequate medical
care, a plaintiff must show “deliberate indifference to serious medical nééaitihez v. Beggs
563 F.3d 1082, 1088 (10th Cir. 20@B)ternal quotation omitted}ee also Estelle v. Gamb#29
U.S. 97, 104 (1976). The Tenth Circuit has summarized the applicable standard as follows:

The test for deliberate indifferenisdboth objective and subjectiv€allahan
v. Poppell 471 F.3d 1155, 1159 (10Cir.2006). The objective component of the
test is met if the “harm suffered rises teweel ‘sufficiently serious’ to be cognizable
under the Cruel and Unusual Punishment Clause” of the Eighth Amendvietat.
V. Saiz427 F.3d 745, 752-53 (10th Cir.2005) (quofiamer v. Brennajb11 U.S.
825, 834, 114 S.Ct. 1970, 128 L.Ed.2d 811 (1994)Maie, we explained that it
is the harm claimed by the prisoner thatsinbe sufficiently serious to satisfy the
objective component, and not solely “the symptoms presented at the time the prison
employee has contact with the prisoner.” 427 F.3d at 753.

Martinez 563 F.3d at 1088. In this case, Plaintiff pessented no facts to show that he suffered
any serious harm, or had a sufficiently serious nadieed at the time of his arrest, that would
satisfy the objective component of his claim.

The court of appeals also explainedartinezthe subjective component as follows:

“To prevail on the subjective component, pissoner must show that the defendants
knew he faced a substantial risk of hana disregarded that risk, by failing to take
reasonable measures to abate €dllahan 471 F.3d at 1159 (internal quotation
marks omitted). *“[A] prison official cannot be found liable under the Eighth
Amendment for denying an inmate humane conditions of confinement unless the
official knows of and disregards an excessive risk to inmate health or safety; the
official must both be awaraf facts from which the infence could be drawn that a
substantial risk of serious harm exists, and he must also draw the inference.”
Farmer, 511 U.S. at 837, 114 S.Ct. 1970. Unlike the objective component, the
symptoms displayed by the prisoner are relevant to the subjective component of
deliberate indifference. The question‘isere the symptoms such that a prison
employee knew the risk to the prisoner and chose (recklessly) to disregard it?”
Mata, 427 F.3d at 753.
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Martinez 563 F.3d at 1089 (footnote omitted). Under this analysis, the question is whether the
Officers knew of a substantial risk of hatmPlaintiff but chose to disregard it.

The only fact or argument on which Plaintiff rali® satisfy this element concerns the risk
of injury that a taser posesagerson with a heart problémPlaintiff citesHoward v. Dickerson
34 F.3d 978 (10th Cir. 1994), aihrtin v. Board of County Commissiong@99 F.2d 402 (10th
Cir. 1990), for the proposition that arresting officers who fail to consider an arrestee’s medical
condition and act in a way that may cause injueysafficiently culpable. The facts of these cases
are distinguishable, but instructive on the degree of callousness that is necessary to satisfy the
constitutional standard.

In Howard, police officers arrested a woman wearing a neck brace and insisted on
handcuffing her with arms behind her back, despite repeated complaints of pain and requests to
place her hands in front of hieody to avoid injury following neck surgery; they also refused her
request for a doctor during the booking proced@ee Howard34 F.3d at 979. IMartin, police
officers arrested a hospital patient with a fractured neck upon release, and transported her to jail
without following medical instructions regarding how to safely perform the move; they were
expressly informed of the risk ofjury, including paralysis, if #aphysician’s instructions were not
followed. See Martin 909 F.2d at 403-04. In each case, the arrestee’s symptoms or the medical
information provided was such that the poliffcers knew their conduct created a substantial risk
of harm, but they recklessly chose to disregardistike In this case, Plafiff has not provided any

facts to show he displayed cardiac symptoms or provided medical information that alerted the

1 Although Plaintiff provides no facts regarding thileged risk, the City presents training materials
that warn about possible physiologic or metabolie&# of a taser discharge and an increased risk for
individuals with certain pre-existing conditions, including cardiac disegseDef. City’s Br. Ex. 38 [Doc.
No. 60-38] at 8-9. The cited manual does not prohibit the use of a taser on a person with cardiac disease,
however, nor explain the degree of risk to such persons.
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arresting officers to a substantial risk of haronirdischarging the taser into his back. Therefore,
on the record presented, Plaintiff cannot satisfy the subjective component of his claim.

In short, Plaintiff has not demonstratediees denied medical care while in police custody
or that the Officers’ treatment of him constitutgliberate indifference to a serious medical need.
Thus, the Officers are entitled to summary judgment on Plaintiff's 8 1983 claim regarding his
medical need&.

b. Municipal Liability

For the reasons previously stated with regar@laintiff's alleged unlawful arrest, Plaintiff
cannot establish liability of the City for any delibtr indifference of thefficers to a medical need.
First, because Plaintiff has failed to establisbrastitutional violation, the City cannot be held liable
under 8 1983 for Plaintiff's medical-need claimecBnd, Plaintiff offers no facts or evidence that
would establish a deficiency in OCPD written policies or officer training regarding attention to
arrestees’ medical needs. Therefore, thei€igyntitled to summary judgment on Plaintiff's § 1983
claim regarding his medical conditions.

3. Excessive Force

a. Liability of Officer Blumenthal

Plaintiff's only evidence of Oftier Blumenthal's personal giaipation in any constitutional
violation is a statement of Officer Bemo indiog that Officer Blumenthal used force against
Plaintiff. Defendants contend Plaintiff's testimahyat such a statement was made is inadmissible

hearsay, and thus Plaintiff canmstablish a § 1983 claim against Officer Blumenthal. In response,

12 Because the Officers do not argue qualified immunity regarding Plaintiff's medical-need claim,
the Court does not consider whether Plaintiff demonstrate that established law in 2010 provided fair
notice to the Officers that a taser could not consibally be used on persons with pre-existing medical
conditions.
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Plaintiff concedes that his case against OffBkimenthal hinges on a statement allegedly made
by Officer Bemo to Plaintiff on the night of hisrest to the effect dfOfficer Blumenthal kicked
you.” SeePl.’s Resp. Officers’ Mot. [Doc. No. 7Ht 14-15. Plaintiff argues that his testimony
regarding this comment “creatasquestion of fact and jurguestion on this issue.ld. at 15.
Defendants object, as authorized by Rule 56)c)8 the ground that Officer Bemo’s alleged
statement cannot be presented in a form that would be admissible in evidence.

Defendants’ argument is wealiken. Officer Bemo’s alleged statement would constitute
hearsay under Rule 801, Fed. R. Evid., and Pigtestimony concerning it would be inadmissible
against Officer Blumenthal at trial under Rule 8@2aintiff offers in h§ summary judgment brief
no theory of admissibility, even though Officer Blumenthal expressly sought summary judgment
on this basis.SeeOfficers’” Mot. Summ. J. [Doc. No. 65] at 18 (citidgramillo v. Colorado
Judicial Dep’t 427 F.3d 1303 (10th Cir. 2005)). The court of appeals heldramillo that
“[h]earsay testimony that would not be admissiblériat is not sufficient to defeat a motion for
summary judgment.”ld. at 1314. Here, Plaintiff has failed to come forward with any properly
supported fact to establish Officer Blumenth@kssonal participation in any unconstitutional use
of force against Plaintiff in effcting his arrest. Therefore, Riaff cannot establish a § 1983 claim
against Officer Blumenthal, ai@fficer Blumenthal is entitled tsummary judgment on this claim.

b. Municipal Liability

The City challenges Plaintiff’'s 8§ 1983 clamhmunicipal liability for any unconstitutional
use of force that occurred. In his response, Bigaoints to alleged deficiencies in OCPD’s written
policies on the date of his arrest regarding the uksad generally and the use of tasers. Plaintiff's
challenge to these policies is based, in part, on counsel's argument regarding language of the

policies that he believes is unsatisfactory or ptesiinadequate guidance to officers in the field.
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As statedsupra regarding Plaintiff's challenge tother written policies, argument that is
unsupported by any fact or evidence to estaldisteficiency in OCPD’s use-of-force policy is
ineffectual. The policy expressly incorpaatthe applicable constitutional standar8geDef.
City’s Br., Ex. 51 [Doc. No. 60-51]; Pl.’s Resp. City’s Mot., Ex. 35 [Doc. No. 72-35].

Regarding the taser policy, however, Plaintd#fies on the fact that, according to Chief
William Citty, Officer Bemo’s use of a taser agsii Plaintiff would not be permitted under OCPD’s
current policy. Plaintiff argues that the changeafcy was required to comply with the court of
appeals’ decisions i€asey v. City of Federal HeightsS09 F.3d 1278 (10th Cir. 2007), and
Cavanaugh v. Woods Cross CiB25 F.3d 661 (10th Ci2010). Plaintiff asserts that, prior to the
change, OCPD’s policy regarding the use of tasers was constitutionally inadequate under these
decisions and, further, the training OCPD offeoerceived under the policy did not sufficiently limit
the situations in which a taser could be used to effectuate an arrest.

Q) Unconstitutional Policy

The constitutional standard governing exceskivee claims under the Fourth Amendment
was established iGBraham v. Connqr490 U.S. 386, 399 (1989), to be “objective reasonableness
under the circumstances.” This standard “is not capable of precise definition” but, instead, its
“application requires careful attention to thects and circumstances of each particular case,
including the severity of the crime at issue, whether the suspect poses an immediate threat to the
safety of the officers or others, and whether he is actively resisting arrest or attempting to evade
arrest by flight.” Id. at 396 (internal quotation omitted). “Thieasonableness’ of a particular use
of force must be judged from the perspectiva otasonable officer on the scene,” but the inquiry

“is an objective one: the question is whether the officers’ actions are ‘objectively reasonable’ in
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light of the facts and circumstances confrontirepthwithout regard to their underlying intent and
motivation.” 1d. at 396-97.

Applying this standard i€asey 509 F.3d at 1286, the court gifseals held that “the use of
a Taser immediately and without warning against a misdemeanant” who was nonviolent and not
actively resisting arrest or attempting to flee, was objectively unreasonableGradierm In
Casey an officer carrying a taser fired as soorslas arrived on the scene of a struggle between a
citizen and another officer, withoaobtaining sufficientinformation to determine the reasonableness
of her actions. The court found “especially trongfi the “absence of any warning — or of facts
making clear that no warning was necessarid’ at 1285. The officer gave the subject “no
opportunity to comply with her wishes before firing her Tasdd.” After surveying cases from
other circuits, the court of appeals concluded ‘tihéd excessive to use a Taser to control a target
without having any reason to believe that a leasgount of force — aa verbal command — could
not exact compliance.Id. at 1286.

Under similar circumstances @avanaugh625 F.3d at 667, the court of appeals followed
the holding ofCaseyand concluded it was clearly established that a police officer “could not use
his Taser on a nonviolent misdemeanant who did n@& @disreat and was not resisting or evading
arrest without first giving a warning.” The court also foun€Cavanaugha sufficient basis for
municipal liability based on evidence that the city’s “unwritten taser policy was the moving force
behind [the officer's] actions.”ld. Although the constitutionality of the written policy was
conceded, the police chief’s testimony suggested the existence of “a constitutionally deficient
unwritten Taser policy.”ld. at 663-64.

Under the holdings of these cases, Plainti§ffaéled to identify a constitutionally deficient

taser policy. He relies cdCPD’s written policy at the relevant time, but it provided that a taser
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“may be used to control a dangerous or violebjext where other tactics have been, or will likely

be, ineffective in the situation.SeeDef. City’s Br., Ex. 35 [Doc. No. 60-35] at 1, § 15230The

policy also permitted the use of a taser “when other less lethal force options have been ineffective
or when it reasonably appears that such optailise ineffective insubduing the subject.1d.

§ 152.0(A). It also stated general usage critasidollows: “The ERD [or electronic restraint
device] is considered a use fafrce and shall be deployed & manner consistent with the
Department’s use of force li@y and training guidelines.td. 8 152.0(A)(1). In addition to stating
methods of use (such as discharging the taser at “center mass”), the usage criteria included a
statement that a taser could “be deployed where subject(s) actively resist(s) in a defensive manner.”
Id. 8 152.0(A)(1)(c). Finally, it listed situations where a taser may properly be used as follows:

The ERD_may beised when:

a. Lesser force options are/or likely to be ineffective.
b. The officer reasonably believes the suspect poses a credible threat.
C. The subject poses a threat fromsatice and the officer is at risk of

injury if he/she attempts to close the gap.
Id. 8 152.0(A)(1) (emphasis in original).

On its face, the written policy is fully consistent withseyandCavanaugh The use of a
taser was permitted only for violent or dangerpassons in situations where it was necessary to
subdue the person, the person was actively resistengfficer, or the officer perceived a credible
threat. Plaintiff's reliance on Chief Citty’s plesition testimony is similarly unavailing. Chief Citty
testified that the use of a taser on Plaintiff undeccicumstances stated in the officer’s reports was

justified. Unlike Plaintiff's version of events, theresting officers stated that Plaintiff was actively

13 Plaintiff submits the same document in support of his resp&esPl.’s Resp. City’s Mot., Ex. 12
[Doc. No. 72-12]. For convenience, only W@iy’s exhibit is cited in the discussion.
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resisting efforts to handcuff him, that threiiaers used other control techniques first without
success, and that Officer Bemo did a warning arc-display before employing his taser on Plaintiff.
While these facts are disputed in this case, Chief Citty’s testimony assumed them to be true.
Further, the change of policy to which Chigttgtestified was that the current OCPD policy
prohibits the use of a taser “unless a persontigedyg aggressive towards the officer” rather than
simply resisting arrest and failing to complgeeCitty Dep. 72:20-73:5. This change, and other
modifications of the policy, were based on company recommendations, nationwide studies, court
rulings, and developments in best practicescatiiig that a taser should not be used solely for
compliance.ld. 72:14-19; 73:21-76:1. The changes werebasied on a particular court ruling or
case.ld. 76:8-22. They were not compelled Ggseyor Cavanaughin which a taser was used
under circumstances that did not involve an effort to control a noncompliant subject.
Regarding OCPD’s allegedly unconstitutionadapolicy, Plaintiff’'s argument is not that
the policy in effect in 2010 directed officerauge tasers under circumstances where doing so would
be unconstitutional but, instead, that the policy €atie limit officers’ disecetion in determining
when to use a taser. However, the fact that OG& its officers discretion to determine if they
could lawfully use a taser on a person who was resisting efforts to handcuff him does not suggest
that its policy was unconstitutional. Under bimglicase law, “discredin in the exercise of
particular functions does not, without more, giwserio municipal liability based on an exercise of
that discretion.”” Novitsky v. City of Aurora491 F.3d 1244, 1260 (10th Cir. 2007) (quoting
Pembaur v. City of Cincinnaté75 U.S. 469, 482 (1986)). Novitsky the court of appeals found
no proof of an unconstitutional policy regarding police officers’ use of a “twist lock” procedure to
remove a person from a vehicle based solely ofatti¢hat the police department’s policy allowed

officers to determine when circumstances jigdithe use of the procedure. Here, adawitsky
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Plaintiff has not presented any more than a gotit discretion in the exercise of particular
functions. Accordingly, likehe court of appeals iHovitskythe Court finds that “[n]o reasonable
jury could infer the existence of an uncongitinal policy” based orthe facts and evidence
presented by PlaintiffSee id
(2 Inadequate Training

“[Only where a municipality’s failure to traiits employees in a relevant respect evidences
a ‘deliberate indifference’ to the rights of ithabitants can such a shortcoming be properly thought
of as a city ‘policy or custohthat is actionable under 8§ 1983City of Canton v. Harris489 U.S.
378, 389 (1989). Because “deliberate indifferenca’ séringent standard, “[a] pattern of similar
constitutional violations by untrained employeesriinarily necessary to demonstrate deliberate
indifference for purposes of failure to trainConnick v. Thompsoi31 S.Ct. 1350, 1360 (2011)
(internal quotation omitted). This is so because “[w]ithout notice that a course of training is
deficient in a particular respect, decisionmakerstadly be said to have deliberately chosen a
training program that will cause violations of constitutional right&l” In this case, Plaintiff
presents no fact or evidence that would establighttern of similar violations by OCPD officers.

The Supreme Court left open the possibilitentonthat municipal liability for failure to
train police officers might arise fromsingle incident if “in lighof the duties assigned to specific
officers . . . the need for more or differenttiag is so obvious, and the inadequacy so likely to
result in the violation of constitutional rightsattthe policymakers of the city can reasonably be
said to have been deliberately indifferent to the ne&tiahton 489 U.S. at 390. Under Tenth
Circuit case law, “a single incident of excessiveéocan establish the etaace of an inadequate
training program if there is some otlesidence of the program’s inadequacBrown v. Gray 227

F.3d 1278, 1286 (10th Cir. 200@ygcord Carr v. Castle337 F.3d 1221, 1229 (10th Cir. 2003). In
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this case, Plaintiff presents no evidence of a deficiency in OCPD’s training program regarding
tasers, other than Officer Bemo’s use of his taser against Plaintiff under allegedly inappropriate
circumstance§’ Therefore, the Court finds that Plafhhas failed to provide factual support for
§ 1983 liability of the City based on a failure to adequately train its police officers.
3 | nadequate Supervision

In a separate section of Plaintiff’'s responsthtoCity’s Motion, Plaintiff also asserts there
is a sufficient factual basis for holding the digble for failing to aéquately supervise OCPD
officers, citingBryson v. City of Oklahoma Cjt§27 F.3d 784 (10th Cir. 2010). Bnyson the court
of appeals considered municipal liability famconstitutional conduct by a forensic chemist based
on the City’s failure to provide adequate trainoxgneaningful supervision. Under either theory,
the plaintiff was required to show that “the Citp@licymakers ‘can reasonably be said to have been
deliberately indifferent to the need'rffurther training or supervisionId. at 789 (quotin@€anton
489 U.S. at 390). Both theories require “actualarstructive notice that the municipality’s action
or failure to act is substantially certain to result in a constitutional violation,” and notice can arise
from either “a pattern of unconstitutional behaviornarrow circumstances in which “a violation
of federal rights is a highly predictable or plgiobvious consequence of a municipality’s action
or inaction.” Id. (internal quotation omitted)In addition, the plainti must show a causal link
between the failure to supervise and the constitutional injury suffédedt 790.

To support his inadequate supervision theoirfiff relies on facts regarding: 1) OCPD’s

handling of his citizen’s complaint regardingtbfficers’ conduct as &ence of indifference to

14 Plaintiff attempts to provide additional evidermsed on a stated fact that, prior to his arrest,
OCPD did not provide computerizé8hoot, Don’t Shodttraining to officers who carry tasers, similar to
training given for the use of firearm&eePl.’s Resp. City’s Mot. [Doc. No. 72] at 12, § 9. This statement
of fact is unsupported by the adtéeposition of Chief Citty, who was asked whether the computer module
was available in 2010; he answered that he did not ki@eeCitty Dep. 87:21-88:2.
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unconstitutional behavior; 2) OCPD’s handlingaafisciplinary matter involving Sgt. Blumenthal
as evidence of over-reliance on a collective bargaining agreement; and 3) Lt. Cooper’s failure to
intervene on the night of Plaiffts arrest. First, Plaintiff dagnot explain any causal link between
the handling of his complaint (or any other citizecomplaint) and the Officers’ alleged use of
excessive force. Second, the Citggsnstatement of Sgt. Blumenthal after an adverse arbitration
decision is immaterial because Plaintiff cannot disakthat Sgt. Blumenthal played any role in any
unconstitutional conduct. Third, Lt. Cooper’s alleged inadequate supervision of the arresting
officers may create personal liability for hinBee Casegy509 F.3d at 1283.But there is no
allegation or evidence that Lt. Cooper was a policyenédr the City. Absent some other basis for
municipal liability, the City cannot be held liabte Lt. Cooper’s failure to intervene on the night
of Plaintiff's arrest.
4 Conclusion

Therefore, on the recordgsented, the Court finds thidie City is entitled to summary
judgment on Plaintiff's § 1983 claim of excessive force.
B. Intentional Infliction of Emotional Distress

The Officers contend Plaintiff is pursuing an inappropriate tort theory in order to avoid a
statute of limitations that would bar the typetoit claims supported by his factual allegations,
namely, false arrest and assault and batt&éhey argue that Oklahoma law does not permit this
tactic, relying primarily ofiThomas v. Casfor863 P.2d 856, 858 (Okla. 1961), afidnberly v.
DeWitt 606 P.2d 612, 614 (Okla. Civ. App. 1980). Tidicers also contend Plaintiff has not
presented sufficient facts to establish the abeixtreme and outrageous conduct that would satisfy

the applicable legal standard.
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The Court is not convinced thihomasstands for the proposition that a plaintiff may be
limited to a particular legal theory if the fael allegations of his pleading would also support
another theory of recoverfkhomagpredated the Oklahoma Supreme Court’s decisi@naaden
v. League Services Carp75 P.2d 1374 (Okla. 1978), recognizingttiteof outrage or intentional
infliction of emotional distressThe question presentedlihomasvas not whether the plaintiff was
limited to a particular theory of recovery, but whttute of limitations was applicable to the claim
asserted in the petition, which alleged simplgttthe defendant’s conduct was a “malicious and
intentional act.” See ThomaL63 P.2d at 857. The supreme court held that the petition stated a
cause of action for assault and battery, and was time bdd-eak 859.

Similarly, the Oklahoma Court @fivil Appeals did not hold iKimberlythat a plaintiff must
pursue an assault and battery claim exclusively, evme an alternative legal theory is available.
The plaintiff's pleading alleged “gross negitce and violence” by certain defendants but the
factual allegations stated only a claim s$ault and battery as to these defende®ée Kimberly
606 P.2d at 614. Lik&homasthe question was not whether the plaintiff could be required to
pursue a particular theory, but what claim weseated and which statute of limitations to apply.

More recent decisions of the Oklahoma Supreme Court have permitted the pursuit of
multiple theories of recovery based on the same operative facts. d@&uplex inChandler v.
Denton 741 P.2d 855, 863-64 (1987), the ptdf was permitted to press tort theories of liability
governed by the two-year statute of limitations — including trespass, extortion, and intentional
infliction of emotional distress — even though an assault and battery claim based on the same
operative event was time-barred. The Court’s research reveals that courts in other jurisdictions have
permitted persons involved in altercations with police officers to proceed under multiple tort

theories, including intentional infliction of emotial distress, and to address the issue as one of
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overlapping theories and duplicative damadgesee.g, Bender v. City of New Yqrk8 F.3d 787,
791-92 (2d Cir. 1996%ee alsaCarol Schultz Vento, AnnotatioRecovery of Emotional Distress
Resulting From Actions of Law Enforcement Offic&€d A.L.R.5th 515, § 4 (2002). Accordingly,
the Court finds that if Plaintiff can establish abie tort claim, he should not be precluded from
pursuing it simply because another claim is time-barred.

To prevail on a claim of intentional inflicin of emotional distress under Oklahoma law, a
plaintiff must show: “(1) the dendant acted intentionally or recklessly, (2) the defendant’s conduct
was extreme and outrageous, (3) the defendamduct caused the plaintiff emotional distress, and
(4) the resulting emotional distress was sevebeé Computer Publications, Inc. v. Wel#&P.3d
732, 735 (Okla. 2002). To satisfy the second elentieatlefendant’s conduct must be so extreme
and outrageous as to be “beyond all possible boafrdiscency” in the setig in which it occurred,
or “utterly intolerable in a civilized communitySee Eddy v. Browi15 P.2d 74, 77 (Okla. 1986);
see also Weltqrl9 P.3d at 733¢raszewski v. Baptist Medical Center of Okla., J8d6 P.2d 241,
248 (Okla. 1996). “In general, agitiff must prove that the recitation of defendant’s conduct to
an average member of the community would agdhs listener’s resentment against the defendant
and would lead the listener to exclaim ‘Outrageoudlg&lton 49 P.3d at 735.

Upon careful consideration of the summargigment record, the Court finds insufficient
facts to support a finding of outrageous conduct lydfficers. As to Sgt. Blumenthal, Plaintiff
has no admissible evidence that he had any involvement in the incident, as exqlpaedth
regard to Plaintiff's 8 1983 excessive force clai®imilarly, as to Lt. Cooper, his only alleged
wrong was failing to intervene at some poirgsaming he could have, to prevent the injuries

allegedly inflicted by the arresting officers.ploved, Lt. Cooper failed to perform his supervisory
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duties and may be liable under 8 1983Htaintiff’s injuries, but higailure would not constitute the
sort of extreme and outrageous behavior that could create tort liability.

As to Officers Bemo, Nelson and Brown, the gdld facts presented by Plaintiff, if accepted
as true and viewed in the light most favorablbito, could support a finding that they participated
in an unprovoked, brutal attack oraRitiff under the guise of takifgm into custody. Plaintiff and
Ms. Hunter have testified that the arresting officers engaged in a physical and verbal attack on
Plaintiff — utilizing blows to his head, kicks, aadtaser, together withrofane and threatening
language — which was designed to punish Pfaiiaii a perceived defiance of their orders and
instructions. Accepting this description of the eyérrould lead reasonable jurors to find extreme
conduct by police officers engaged in responding to a routine emergency call, which, under the
circumstances, could lead an average member of the community to exclaim, “Outrageous!”
Therefore, the Court finds that OfficersrBe, Nelson and Brown are not entitled to summary
judgment on Plaintiff's claim of intentional infliction of emotional distr€ss.

For these reasons, the Court finds that Lt. Cooper and Sgt. Blumenthal are entitled to
summary judgment on Plaintiff’s claim of intentidnaliction of emotional distress, but a genuine
dispute of material fact precludes summaggment to Officers Bemo, Nelson and Brown.

C. Tortious I nterference with Employment

Plaintiff ‘s claim against Officer Bemo forrtious interference with employment is based
on Officer Bemo’s telephone call to CLEET regarding the July 3, 2010 incident and an alleged
contact with Plaintiff's employer, Norman Regiotmddspital. To prove this claim, Plaintiff must

establish the following elements: “1) interference with a business or contractual right; 2) malicious

15 Of course, Plaintiff would also need to estdblisher elements of his tort claim, including the
officers’ conduct caused him emotional distress that was severe. However, the Officers’ Motion does not
challenge Plaintiff's ability to prove these elements.

33



and wrongful interference that is neither justified, privileged, nor excusable; and 3) damage
proximately sustained as a result of the interferendeffy’s, Inc. v. City of Oklahoma Cjt212

P.3d 1158, 1165 (Okla. 2009) (footnotes omitted). Offfm@no contends Plaintiff cannot establish
that the contact with CLEET caused any dantagmause no action was taken against Plaintiff as

a result of the call. Officer Bemo also conteRttntiff lacks admissible evidence to show that he
contacted Plaintiff's employer tinat any contact resulted in Plaintiff's termination of employment.

Plaintiff concedes he did not lose CLEETtdfaration or suffer any adverse action from
CLEET after Officer Bemo’s telephone call; he argganply that “he did later lose his job at
Norman Regional Hospital.SeePl.’s Resp. Officers’ Mot. [DodNo. 71] at 13. Plaintiff points to
no fact or evidence, however, that would con@féiter Bemo’s CLEET contact in July, 2010, and
an adverse action by Plaintiff's employer more thao years later in Oober, 2012. In fact, the
argument presented in Plaintiff' séfkis not that a reasonable fdtder could infer any connection
between the CLEET contact and his termination,that Officer Bemo’s “blatant actions with
respect to CLEET . . . [raise] an inference that Defendant Bemo may be lying about whether he
contacted Plaintiff's employer.See id Because Plaintiff make® showing of damage resulting
from Officer Bemo’s call to CLEET, the Court fintsat Plaintiff cannot establish an interference
claim against Officer Bemo based on this conduct.

As to Officer Bemo'’s alleged contact with Riaif's employer, the Court finds that Plaintiff
lacks any evidence to establish a contact wedu The sole basis of Plaintiff's opposition to
summary judgment on this ground is his own testimony regarding a conversation with his
supervisor, Mr. Thompson. Plaintiff articulates nedty of admissibility othis hearsay statement.

In any event, according to Plaintiff's tesbmy, the conversation with Mr. Thompson occurred in

December, 2010, and the only information Mr. Tipsiom would disclose was that someone from
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the Oklahoma City Police Department had contaisteanan Regional Hospital about the incident;
Officer Bemo was never identified as the call&eeTucker Dep. 50:15-23, 52:8-53:2, 54:1-10,
57:20-23. Further, no reasonable inference candake of a causal connection between any contact
in 2010 and Plaintiff’'s termination two years lat&ee O’Neal v. Ferguson Const..C237 F.3d
1248, 1253 (10th Cir. 2001) (only ae€ry close temporal proximity” between events might support
an inference of causation).

Therefore, the Court finds that Plaintiff dhéailed to demonstrate a genuine dispute of
material facts regarding his tortious interferecleém, and that Officer Bemo is entitled to summary
judgment on this claim.

Conclusion

For these reasons, the Court fitlalst the City is entitled to summary judgment on Plaintiff's
§ 1983 claim against it and that the Officersartitled to summary judgment on Plaintiff's § 1983
claim alleging an unconstitutional seizure and indiffeee to medical need$gt. Blumenthal is
also entitled to summary judgment on Plaintiff5383 claim alleging excessive force, but Officers
Bemo, Nelson, and Brown, and Lt. Cooper concedeRHaintiff's § 1983 clan of excessive force
against them involves disputed issues of matiria$. Further, thefficers are entitled to summary
judgment on all Plaintiff's state latwrt claims except his claim oftentional infliction of emotional
distress asserted against Officers Bemo, Nelson and Brown.

IT IS THEREFORE ORDERED that Defendant City of Oklahoma City’s Motion for
Summary Judgment [Doc. No. 57] is GRANTEI the Partial Motion for Summary Judgment
of the Defendant Officers [Doc. No. 65] is GRANTEDpart and DENIED in part, as set forth

herein. The claims remaining for trial areaitiff's 8 1983 claim of excessive force against
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Officers Bemo, Nelson, and Brown, and Lt. Coopmerd Plaintiff's tort claim of intentional
infliction of emotional distress against Officers Bemo, Nelson, and Brown.

IT IS SO ORDERED this 20day of September, 2013.

L0 bk

TIMOTHY D. DEGIUSTI
UNITED STATES DISTRICT JUDGE
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