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JELDERKS, Magistrate Judge:

Plaintiff David Peckham brings this &t pursuant to 42 U.S.C. § 405(g) seeking
judicial review of a final desion of the Commissioner of Social Security (the Commissioner)
denying his applications for Disability Insu@e Benefits (DIB) an&upplemental Security
Income (SSI) under the Social SatuAct (the Act). Plainfif seeks a judgment remanding the
action to the Social Security Administi@ti (the Agency) for an award of benefits.

For the reasons set out belowe thommissioner’s decision is affirmed.

Procedural Background

Plaintiff filed applications for SSI ardIB on June 23, 2009, alleging that he had been
disabled since November 1, 2004.

After his claims had been denied inlifraand on reconsidenain, Plaintiff timely
requested an administrative hearing.

On August 11, 2011, a video hearing was efbre Administrative Law Judge (ALJ)
David K. Gatto. At the hearing, Plaintiff amendbd date of his alleged onset of disability to
January 1, 2009. Plaintiff and Edward Pagell®ocational Expert (), testified at the
hearing.

In a decision dated August 26, 2011, ALJ G&itond that Plaintiff was not disabled
within the meaning of the ActThat decision became the final decision of the Commissioner on
October 2, 2012, when the Appeals Council deniathBff's request for review. In the present

action, Plaintiff challenges that decision.

! Plaintiff had been found not disabled in a decision dated April 1, 2009 based upon an earlier application for
disability benefits.
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Background

Plaintiff was born on June 2, 1969 and was agghing 40 years old when he applied for
SSI and DIB benefits and 42 years old at thetahthe hearing. Plaintiff completed thé"11
grade and has past relevant work eigrece as a loggend a tree trimmer.

Disability Analysis

The ALJ engages in a five-step sequentigliry to determine whether a claimant is
disabled within the meaning of the Act. 20 C.F.R. 88 404.1520, 416.920. Below is a summary

of the five steps, which also are déised in Tackett v. Apfel, 180 F.3d 1094, 1098-99 ar.

1999).

Step One. The Commissioner determines hdrethe claimant is engaged in substantial
gainful activity (SGA). A claimant engaged in suwadtivity is not disabled If the claimant is
not engaged in substantial gainful activity, @@mmissioner proceeds to evaluate the claimant’s
case under Step Two. 20 C.F.R. § 404.1520(b).

Step Two. The Commissioner determines Wweethe claimant has one or more severe
impairments. A claimant who does not have suchrgrairment is not disabled. If the claimant
has a severe impairment, the Commissioner prodeesisaluate the claimant’s case under Step
Three. 20 C.F.R. § 404.1520(c).

Step Three. Disability cannot be basellyoon a severe impairment; therefore, the
Commissioner next determines @ther the claimant’s impairmefrheets or equals” one of the
presumptively disabling impairments listedtive Social Security Administration (SSA)
regulations, 20 C.F.R. Part 404, Subpart P, AppehdiA claimant who has such an impairment

is disabled. If the claimant’s impairment dowet meet or equal an impairment listed in the
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regulations, the Commissioner’s evaluation @f tkaimant’s case preeds under Step Four.
20 C.F.R. § 404.1520(d).

Step Four. The Commissioner determiwdether the claimansg able to perform
relevant work he or she has done in the pastlafnant who can perforipast relevant work is
not disabled. If the claimant a@nstrates he or she cannot do work performed in the past, the
Commissioner’s evaluation of the claimardase proceeds under Step Five. 20 C.F.R.

§ 404.1520(f).

Step Five. The Commissiongetermines whether the claintas able to do any other
work. A claimant who cannot perform other wasldisabled. If the Commissioner finds that
the claimant is able to do other work, the Cassimner must show thatsignificant number of
jobs exist in the national econgrthat the claimant can do. @l€ommissioner may satisfy this
burden through the testimony ofacational expert (VE) doy reference to the Medical-
Vocational Guidelines, 20 C.F.R. Part 404bgart P, Appendix 2. If the Commissioner
demonstrates that a significant number of jekist in the national economy that the claimant
can do, the claimant is not disabled. If ther@aissioner does not meet this burden, the claimant
is disabled. 20 C.F.R. § 404.1520(g)(1).

At Steps One through Four, the burden of pisan the claimant. Tackett, 180 F.3d at

1098. At Step Five, the burden shifts to the Cassimner to show that the claimant can perform
jobs that exist in significant numbers in the national economy. Id.

Medical Record

In 1990, Plaintiff jumped off a 192-foot bridge which, Plaintiff alleged, “broke his back.”
X-rays of Plaintiff's lumbar spine dated Fehlry 6, 2006 revealed a mild compression fracture

of the superior endplate of the L1 vertebral bolyawever, treatment notes dated November 24,
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2008 noted that x-rays of Plaintiff's lumbspine dated November 11, 2008 were “entirely
unremarkable” with no compression fracture noted.

In notes of a routine follow-up for goutthie Grants Pass Clinic on February 27, 2009,
Plaintiff's treating physician, Dr. Marcel Wiggers, stated that Plaintiff confirmed having stiffness
in his knees but denied having swelling, warmtbkiog or instability. Plaintiff also denied
having any current symptoms reletao his gout but reported hagg spasms and stiffness. On
examination, Dr. Wiggers noted normal strength tmne bilaterally, andlesensory and reflexes
within normal limits bilaterally. Plaintiffxéhibited bilateral paraspal muscle spasm and
paraspinal muscle spasm on thghtibut straight leg s#s were negative. Dr. Wiggers diagnosed
back pain with normal lumbar x-ray, knee paith evidence of joinspace narrowing on x-ray
and “no gout since on allopurinol.”

In a visit to Dr. Wiggers on April 27, 2009, Ri&iff complained of pain in his knees and
low back. Plaintiff reported Vadin was no longer controlling hgain but that an Endocet he
had taken from his wife had worked very wellaintiff asked whether heould use Endocet and
also requested a referral to a pain specialist.Wiggers noted Plaiiff was in no apparent
distress, had a normal gait, was negative on thiglktrieg raising test ahthat his back was not
particularly tender to palpatn. Dr. Wiggers prescribed Enzii and continued Plaintiff on
allopurinol for this gout but decled to refer him to a pain speliss, noting that from a health
perspective he was “not sure that a pain sfistigould have much to add at this point.”

During a clinic visit on July 14, 2009, Plaintiff reported muscle spasms and low back
pain as well as bilateral knee pain. Dr. Wiggamsouraged Plaintiff to quit his use of tobacco
and continue his weight loss, prescribed “a few” Percocet with no refill and suggested that

Plaintiff use primarily ibuprofen.
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On October 12, 2009, Plaintiff reported intermmttediffuse low back pain. Dr. Wiggers
noted that Plaintiff appeared protective of his back and was shufflihgugh in a “symmetrical
shuffle.” Dr. Wiggers noted tenderness over the paravertebral muscles, refilled Plaintiff's
prescriptions for Percocet ancekeril and prescribed a short ceeirof prednisone to decrease
local inflammation.

At the request of the Agency, Dr. dinas Brent Shields, Ph.D., performed a
comprehensive psycho-diagnostic consultativenaration of Plaintiff on November 9, 2009.
Dr. Shields noted that Plaifits grooming and hygiene were adequate, his gross and fine
psychomotor activity unremarkable, his gait sloithvmild pain behavior, his affect appropriate
and that he appeared mildly anxious but thiatmood was more euthymic as the evaluation
progressed. Plaintiff reported thas ability to work was lited by lower back problems, knee
problems, gout and anxiety and depression. Pifaraported that he was in pain and that he
didn’t like to be around crowds pkople but liked to stay hom@&r. Shields noted that Plaintiff
admitted he had a history of methamphetantaanabis and alcohol abuse and had never been
diagnosed or treated for a mental disordaaken any psychotropic medications. Based on
Plaintiff's self-report, Dr. Shields assessed Ri#ias independent in kidaily living skills but
that he could not do household chores excefastke a small kitchen garbage bag outside and
standing at the counter in order to prepare a maalhis back. Dr. Shields diagnosed Plaintiff
with anxiety disorder not otherge specified, adjustment diserdwvith anxiety and depressed
mood related to his current living anddincial situation and pain complaints.

In notes of a visit on December 29, 2009, Wiggers noted that results of an MRI taken
on December 21, 2009 revealed mild degenerativeditgase at the L4-5, L5-S1 levels with

facet spondylosis at these levels as well nautompression fracture, disk protrusion, spinal
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stenosis or significant neural foraminal narraogvirDr. Wiggers noted that Plaintiff “states
however that his pain is quite severe” and bebften took more thamne Percocet daily. Dr.
Wiggers prescribed a one month supply of Percocet with no refills, provided Plaintiff with
samples of Aleve and suggestedttRlaintiff try Naprosyn to j@vide better pain control than
ibuprofen.

In a visit to the GrantB®ass Clinic on January 21, 2010, Ridi reported that his left
knee was swollen and painful and that the painlitedtgout. Plaintiff repded that he had been
taking his allopurinol as prescatl and had not had fevers oilishbut had been “moving a lot
more firewood in the last few days.” Upore@xination, Plaintiff's left knee was slightly
swollen with ballotable fluid and mild tenderness along the madidlateral joint lines as well
as posteriorly. Dr. Caroline Brown, M.D. opingt this was likely a traumatic effusion from
excessive twisting and squattingralugh it was possible that it wgout. Plaintiff was reluctant
to allow a fluid draw to confirm a diagnosisdarequested a short coudeprednisone. Dr.
Brown concluded that this course of treatmendg vesonable. Howeveshe noted that Plaintiff
smelled of alcohol and cautionbdn about the gastric effects @dmbining alcohol, ibuprofen
and prednisone.

On February 1, 2010, Michael O’Corin@h.D., conducted an independent
psychological assessment of Plaintiff. Dr. Of@ell reviewed Plaintiff's records, interviewed
Plaintiff, summarized Plaintif6 medical and psychological hisgpconducted a mental status
examination and psychological testing andosgthis diagnoses. Dr. O’Connell described
Plaintiff's grooming and hygiene &satisfactory,” his social skillas “adequate,” and his affect

as depressed with restricted range. He notedPilaattiff’'s descriptiorof past substance abuse
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differed “dramatically” from the information th&lr. Shields reportececeiving from Plaintiff
during his November 2009 evaluation.

Dr. O’'Connell assessed Plaintiff’'s reasoninditsds on verbal taskin the low average
range and his nonverbal reasoningitds as “significantly higherand in the average range; he
assessed Plaintiff's ability to stain attention, concénate and exert mentabntrol in the low
average range and his ability to process sirapl®utine visual material without error as
borderline. Dr. O’Connell’'seport included his diagnostimpression that Plaintiff had
“intellectual ability within normal limits, excefor slowed processing speed;” pain disorder
associated with psychological factors and a general medical condition; anxiety disorder, NOS,;
rule-out social anxiety disorder; and dysthymizx. O’Connell opined that Plaintiff's working
ability was impacted by “two primary factors:rohic pain and persistent social anxiety.”

At the request of Plaintiff’'s counsel, DRobin Rose, M.D. conducted a consultative
examination on September 9, 2010. In her notes from the one-time 50 minute examination, Dr.
Rose noted that Plaintiff appearechotionally stable and in no acute distress, walked stiffly to
the examination room without difficulty, was albbetransfer from the chair to the examination
table easily and sat comfortably mas not able to take offqishoes without difficulty. Dr.

Rose reported Plaintiff stepped carefully wittekes bent and was unable to heel walk or toe
walk due to knee pain. Genefadings indicated moderate lumbparavertebral muscle spasms
with palpable tenderness but no crepitus, effusions, deformities or trigger points. Muscle
strength was 5/5 throughout; straight leg rajsivas positive at 30 degrees bilaterally; there was
no evidence of foot drop; backnge of motion was measured at 25 degrees extension, 75
degrees flexion and 20 degreesHatdélexion. Dr. Rose’s repomdicated that Plaintiff denied

past or current tobacco or recreational drugyarsd denied current alcohol use. Dr. Rose
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diagnosed Plaintiff with chronic lumbar degenemiilisk and joint disease, status post distant
accident and history of work-related microinjgiehronic knee pain; gout; slowed processing
speed and anxiety/dysthymia wihbcial phobia and panic attacks.

On March 24, 2011, Plaintiff was treatiegl Linda Picker-Johnson, ANP-BC. Picker-
Johnson noted that Plaintiff was being tredtechypertension and hyperlipidemia and had “no
additional complaints.” She opidée¢hat Plaintiff's blood pressutead been poorly controlled on
current medications. She noted that Plaintiffegypd alert and orienteshd in no acute distress,
had normal gait and was able to stand withofficdity, showed normal muscle mass, tone and
strength for his age and that his ma@wdi affect were normal and appropriate.

In chart notes of a follow-up visit daté\pril 25, 2011, ANP Picker-Johnson noted that
Plaintiff was tolerating n& medications well and denied any other complaints.

On June 8, 2011 Plaintiff complainedaoproductive cough, shodss of breath and
wheezing. ANP Picker-Johnson noted that Rilfs oxygen saturation was down to 91%.
Plaintiff was administered mebulizer treatment in thdfce and prescribed albuterol,
prednisone and a nebwdizto use at home.

In notes of a visit dated July 11, 2011, ARker-Johnson indicatdHat Plaintiff was
still using a nebulizer a@e a day and “seems to be gettingdrett She characterized Plaintiff's
visit as a follow up on COPD lfconic obstructive pulmonary disease) problems and prescribed
an albuterol inhaler. Plaifiticomplained of social anxietgnd nervousness when out in public
and asked if there was a medioatihat could be prescribed htmhelp with the symptoms.
Plaintiff was prescribed Paxil 20 nagnd directed to take half a pilkily for a week then increase

to one pill daily.
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Testimony

Plaintiff

Plaintiff testified as follows at the hearing before the ALJ.

Plaintiff's last job, which lated two years, was as eavy equipment opator building
subdivisions. Before that all his work wadagging and tree climbingPlaintiff's last job
ended because it was too painful for him to get on and off the equipment and he was being
“Jarred around on the heavy equipment.” Plairttitd to find lighter work through his brother,
who is in the tree service indug but other than distributinilyers on a couple of occasions
there were “no light duties @o.” Plaintiff tried flagging workwhile he was working for the
excavation company but was unabletand for long periods on concrete.

Plaintiff lives with his wife. Firewood ithe sole source of heat for their home and
Plaintiff spends about 30 to 45 minutes eachslagking already cut fireood that his brothers
provide from their tree service companies. miHistacks the wood andeh carries or takes it
by wheelbarrow into the house. Plaintiff ads the remainder of his time during the day
watching television and sitting dris back porch, doing “really not a whole lot.” Plaintiff has a
driver’s license and was able to drive himselfite hearing. On his wife’s days off from work,
he and his wife will go for a drive. Plaintiffas a disability permit which allows him to hunt
from the sides of the road. He helps wite Yacuuming at home and barbecues twice a week
but he can’t stand on his feenly and be bent over a stovesork before it starts causing him
“severe pain.”

Plaintiff can sit for about 20 to 30 minutiest then needs to stand up and move around
for 10 to 15 minutes before he can sit back do®tanding in the aisle at the supermarket hurts

his back. When Plaintiff's knees swell, he phitslegs up and ices them intermittently through
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the day for a total of 40 minutes in a day. Ri#fitestified that the pain and swelling are
alleviated “pretty fast” by prednisone and ibuproler will sometimes last four to eight weeks.
He has sleep issues because of pain.

Plaintiff testified that because he stays at @@m much and has worked all his life in the
woods without being around more than one ar pgople, he gets nervous and uncomfortable
and can’t concentrate when he is around aflpeople. Plaintiff's primary care physician
prescribed him Paxil for anxiety the month brefthe hearing “to saéit would help.”

Vocational Expert

The ALJ posed a vocational hypothetidakcribing a younger individual with
impairments that would limit the individutd sedentary work subject to the following
limitations: work would be limited to unskillegvould allow either the ability to change
positions from sitting to standing every 30 minute$o perform the work either sitting or
standing as needed; and required no more thanionehgealings with the public or coworkers.

The VE testified that such an individualutd work as a hand sorter, an assembler or a
bench packager. He testified that these joloddcoe performed either sitting or standing. The
VE testified that although the &ionary of Occupatinal Titles (DOT) does natirectly address
the need to change position, based on hisrequee these jobs coulik performed by someone
who had to stand and change position every 30 m#nuthe VE testified that an individual who
missed more than two days of work a monthuld not be able sustain competitive employment.

In response to questioning by Plaintiff's coelpshe VE testified that there would be no
work available for an individual in the same btimetical as above butho had to move away

from the work station for aehst 15 minutes every 30 minutes.

OPINION AND ORDER - 11



ALJ’s Decision

The ALJ found that Plaintiff met the regaiments for DIB insum status through March
31, 2009.

At the first step of the disability analysis, the ALJ found #aintiff hadnot engaged in
substantial gainful activitgince the alleged onset ok disability in January 2009.

At the second step, the ALJ found that Riffis status post effsions and degenerative
changes of the bilateral knees, low back paintdurild degenerative disc disease, anxiety
disorder, and adjustment disorder with anxextd depressed mood were severe impairments
within the meaning of 20 C.F.R04.1520(c) and 2CG.F.R. 416.920(c).

At the third step, the ALDbtind that Plaintiff did not haven impairment or combination
of impairments that met or medically equagegresumptively disabling impairment set out in
the listings, 20 C.F.R. Part 404, Subpart P., App. 1.

The ALJ next assessed Ridif’'s residual functional capay (RFC). He found that
Plaintiff retained the capacity to perform setd&y work with an at-will sit/stand option;
involving only unskilled work and requiring onbccasional dealings with the public and co-
workers. In reaching this conclusion, the Abdnd that, overall, the medical record did not
support Plaintiff's allegation thaie is disabled, and that Plaffis statements concerning the
intensity, persistence and limitinffects of his symptoms were natedible to the extent they
were inconsistent with the RFC assessment.

Based upon the testimony of the VE, at thetfostep, the ALJ found that Plaintiff could
not perform his past relevant waalk a logger or a tree trimmer.

At the fifth step of his disability analigs the ALJ found that Plaintiff could perform

other jobs that existed imBstantial numbers in the natibr@onomy. Based on the testimony
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of the VE, the ALJ cited hand sorter, assematet bench packager. teaching his conclusion
the ALJ noted that the VE’sgémony was inconsistent with the information contained in the
Dictionary of Occupational Titles (DOBecause of the sit/stand option, but found it
nevertheless reliable based on the VE’s knowdealyd experience. The ALJ concluded that
Plaintiff was capable of making a successful adjustrteeother work thagxisted in significant
numbers in the national economy. Accordinglyfdwend that Plaintiff was not disabled within
the meaning of the Act.

Standard of Review

A claimant is disabled if her she is unable “to engagesuabstantial gainful activity by
reason of any medically determin@lphysical or mental impairmewnthich . . . has lasted or can
be expected to last for a continuous penbdot less than 12 months.” 42 U.S.C. §

423(d)(1)(A). Claimants bear thatial burden of establishing disdity. Roberts v. Shalala, 66

F.3d 179, 182 (8 Cir. 1995), cert. denied, 517 UBL22 (1996). The Commissioner bears the

burden of developing the recor®eLorme v. Sullivan, 924 F.2d 841, 849'@ir. 1991), and

bears the burden of establishing that a claimant can perforer‘wthrk” at Step Five of the
disability analysis processlackett, 180 F.3d at 1098.

The district court must affin the Commissioner’s decisioniifis based on proper legal
standards and the findings atgported by substantialidence in the record as a whole.

42 U.S.C. § 405(qg); see alsmdrews v. Shalala, 53 F.3d 1035, 1039 (3r. 1995).

“Substantial evidence means more than a meréliciout less than a pponderance; it is such
relevant evidence as a reasonable mind might aesegdequate to support a conclusion.”
Andrews, 53 F.3d at 1039. The court must weiljlof the evidence, whether it supports or

detracts from the Commissioner’s dgioh. Martinez v. Heckler, 807 F.2d 771, 772 (@r.
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1986). The Commissioner’s deasimust be upheld, however eavif “the evidence is
susceptible to more than one rationatrpretation.”_Andews, 53 F.3d at 1039-40.
Discussion

Plaintiff contends that the ALJ impropergjected the opinions of examining physicians
Dr. Michael O’Connell and Dr. Robin Rose; faileo adequately support his conclusion that
Plaintiff was not wholly credile; improperly substituted his own opinions, medical findings and
inferences for those of Plaintiff's treating aexamining physicians; failed to properly consider
the combined effects of Plaintiff's multiple impairments, and failed to pose a vocational
hypothetical that set out af Plaintiff's limitations.

1. Plaintiff's Credibility

As noted above, the ALJ found that Pldfig statements concerning the intensity,
persistence and limiting &ftts of his symptoms were not Wlyacredible. Plaintiff contends
that the ALJ failed to provide clear and conwgcreasons for rejecting Plaintiff’'s pain and
other subjective symptom testimony.

Evaluating A Claimant’s Credibility

The ALJ is responsible for determiningedibility, resolving onflicts in medical
testimony, and resolving ambiguities. Andrews, 53 F.3d at 1039. If a claimant produces medical
evidence of an underlying impairment thateasonably expected to produce some degree of the
symptoms alleged, and there is no affirmagvealence of malingering, an ALJ must provide

“clear and convincing reasons” fan adverse credibility determination. Smolen v. Chater, 80

F.3d 1273, 1281 {dCir. 1996); Gregor v. Barnhart, 464 F.3d 968, 972@@. 2006). An ALJ

must also specificallidentify evidence that undermines aiohtant’s testimony. See Morgan v.
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Commissioner, 169 F.3d 595, 599" @ir. 1999) (ALJ making advse credibility finding must
identify testimony undermining credibility).

In evaluating a claimant’s credibility, an ALJ must examine the entire record and
consider several factors, inclag the claimant's daily activitse medications taken and their
effectiveness, treatment otheathmedication, measures othedarthireatment used to relieve
pain or other symptoms, and "aother factors concerning the indiual's functional limitations
and restrictions due to pain or other symptonf8SR 96-7. An ALJ may also consider such
factors as a claimant’s inconsistent statemeotgerning symptoms and other statements that
appear less than candid, unexpldioe inadequately explained failure to seek treatment or
follow a prescribed course of treatment, medaatience tending to discouthe severity of the
claimant’s subjective claims, and vague testimasyo the alleged disability and symptoms.

Tommasetti v. Astrue, 533 F.3d 1035, 1040 (. 2008).

If substantial evidence supp®the ALJ’s credibility detenination, it must be upheld,

even if some of the reasons cited by the Atelnot correct. Carnlite v. Commissioner of

Social Security, 533 F.3d 1155, 1162 (ir. 2008).

Analysis

Here, there was objective medical evidetiad Plaintiff's impairments would cause
some degree of symptoms, and there was merge of malingering. The ALJ therefore was
required to provide clear andrvincing reasons supporting his cluston that Plaintiff was not
wholly credible.

Careful review of the ALJ’s decisioma the record supportBe ALJ’s credibility
determination. The ALJ based his credibilitgessment on inconsistencies between Plaintiff's

statements and allegations and other evidentieeinecord, including evidence in the medical
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record and evidence concerning Plaintiff's atiééd. These reasons are supported by the
record, and are sufficient.

An ALJ may support a determination thag ttlaimant was not entirely credible by
identifying inconsistencies betweé#re claimant's complaints and the claimant's activities of

daily living. Thomas v. Barnhar278 F.3d 947, 958-59{Cir. 2002). In emluating Plaintiff's

credibility, the ALJ cited activities of daily limg that were inconsient with Plaintiff's

testimony concerning the severity of his sympt@nd impairments. He noted that Plaintiff
barbecues twice a week, and was able to stsmkood, hunt from the road, drive a car, handle
his finances independently and careHiw personal needs thibut problem.

In his discussion of the medical recorddence, the ALJ also noted that there were
reported inconsistencies in statetseRlaintiff gave to medical prviders regarding his history of
methamphetamine and cannabis use. The congystémacclaimant's statements, “both internally
and with other information in the case recosda “strong indication athe credibility of an

individual's statements,” SSR 96—7; See d&rmickle 533 F.3d at 1161.

Inconsistencies betweertlaimant's allegations and relevant medical evidence can also
provide a “clear and conwiing” basis for rejecting a claimant's testimony. EIgnhapetyan_v.
Halter, 242 F.3d 1144, 1148'Cir. 2001). Here, the ALJ noted that though Plaintiff testified
that he could not work because of low back@and knee pain, the medical record showed
objective findings that were “mild at mostA 2009 MRI revealed mild degenerative disk
disease but no evidence of a coagsion fracture, disc protrusiapinal stenosis or significant
neural foraminal narrowing. Plaintiff’'s complésnof knee pain and swelling during a January
21, 2010 clinic visit were preceded by Plain&iffmittedly having moved “a lot more firewood in

the last few days.” All chart notes in the record from 2011 report that Plaintiff had normal
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strength and tone throughout, exhibited normal @it was able to standthout difficulty.

The ALJ also correctly noted that one of Pldiis treating physicians, Dr. Wiggers, continued
to prescribe only conservative treatment faimiff's allegedly disabling back and knee
impairments. This observation supportied ALJ's credibility determination. S€arra v.

Astrue 481 F.3d 742, 750-51qCir. 2007) (citations omittedonservative treatment can be
sufficient basis to discount claimant's testimonyoeseverity of symptms). Based upon these
factors, the ALJ reasonably concluded that Rifislower back and knee problems were not as
severe as Plaintiff alleged.

Plaintiff contends that the ALJ erred in disaiting Plaintiff's credibity on the basis that
his allegations of pain were not supported by objective meeNedénce. However, as the
Commissioner correctly notethough an ALJ cannot rejeatclaimant's pain testimorsplely
because it is not supported by the olyectedical evidence, medical evidensa relevant

factor in determining the severity afclaimant's pain. Rollins v. Massan&61 F.3d 853, 857

(9" Cir. 2001) (citing 20 C.F.R. § 404.1529(c)(2Pere, the ALJ did not hg only on a lack of
supporting objective medical evidence, and set out substantial reasons for concluding that
Plaintiff's subjective complaints were not whathkedible in light of tle medical evidence. Under
these circumstances, an absence of objectivkcaleevidence supporting Plaintiff's subjective
complaints was relevant to the ALJ's credibility determination.

In support of his credibility determinati, the ALJ also noteithat though Plaintiff
alleged anxiety and depressias disabling impairments, the medical record reflected no
consistent treatment for any mendédorder and Plaintiff himsetéstified that he had not sought
treatment because he did not think his sympteai® a problem. This observation supported

the ALJ's credibility determination, because @ngount of treatment a claimant seeks is “an
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important indicator of thentensity and persistence of symptoms.” 20 C.F.R. 88§

404.1529(c)(3), 416 .929(c)(3); sBarch v. Barnhart400 F.3d 676, 681 {oCir. 2005) (lack of

consistent treatment may support adeecredibility determination).

Plaintiff argues that it was error for the Ataldiscount Plaintiff's credibility based on
what the ALJ contended was “benefit seekietpavior.” In support of his credibility
determination, the ALJ noted that Plaintiff had poergly applied for and been denied disability
benefits, had received various State benefdkiting food stamps and that during the time he
was earning wages, those wagesengeing garnished for payment of child support. However,
any motivation Plaintiff had to obtain disabilignefits in and of itself does not provide a
legitimate basis for discounting Plaintiff's credityili Every claimant applies for benefits with
the knowledge and intent that a favorable aeieation will result inpecuniary gain. E.gRatto
v. Secretary839 F.Supp. 1429, 1429 (D. Or. 1993). If the exgton of financial gain were a
sufficient basis for discounting a claimant'sdibility, “no claimant ... would ever be found
credible.” 1d

Nevertheless, even accepting that the ALJ erred in this respect, there is substantial
evidence to support the ALJ's ciigitity determination, the ALJ &iculated other reasons that
were clear and convincing fonfiling Plaintiff's testimony less #m wholly credible, and any

error noted above, was harmless. Stmit v. Comm'r, Social Sec. Admid54 F.3d 1050, 1055

(9™ Cir. 2006) (recognizing harnds error applies in the socigcurity context); and Batson v.

Comm'r, Soc. Sec. Admir859 F .3d 1190, 1197 {<Cir. 2004) (holding harmless ALJ's partial

reliance on assumption unsupported by the reatwere ALJ gave numerous other record-

supported reasons for credibility finding).
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The ALJ here adequately supported his caicluthat Plaintiff's statements concerning
the severity of his symptoms andgairments were not wholly credible.

2. ALJ’s Evaluation of Opinions of Examining Drs. O’'Connell and Rose

The opinion of an examining phg&n is entitled to greater wght than the opinions of a

non-examining physician. Pitzer v. Sullivan, 908 F.2d 502, 50&€{@ 1990). An ALJ must

provide clear and convincing reasons for rejecting the uncontradicted opinions of an examining
physician, id., and must provide specific dgitimate reasons which are supported by
substantial evidence in the reddor rejecting opinions of an examining physician that are
contradicted by another phygino. Andrews, 53 F.3d at 1043.

The ALJ, however, need not accept a trepgphysician's opinion if it is conclusory,
inadequately supported by clinical findings, or aers to a matter not re&d to his or her area

of specialization. Bayliss v. Barnha427 F.3d 1211, 1216 {(SCir. 2005); 20 C.F.R. §

404.1527(d).

a. Dr. O’Connell

As noted above, Michael O’Connell, Ph.bBonducted an independent psychological
assessment of Plaintiff on February 1, 2010.

In his decision denying Plaiffts claim, the ALJ reviewedr. O’Connell’s report and
gave it very little weight overall The ALJ noted that althouddr. O’Connell assigned Plaintiff a
Global Assessment of Functioning (GAF) score of 60, indicating only moderate symptoms, he
went on to opine that Plaintiff had marked inmpeents in activities oflaily living and social
functioning. The ALJ also accurately noted that O’Connell explicitly stated that this

assessment was based on the claimant’s subjective report of symptoms.
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Plaintiff asserts Dr. O’Connell’s finding of two “marked” restrictions “carries Plaintiff’s
burden of proving he is disabled based on his alelidorder of anxiety alone. . .” However,
though Plaintiff asserts that tiA¢.J improperly rejected Dr. @onnell's opinion, he has offered
no argument supporting this contention and thissdeemed waived. See, e.g., Carmickle, 553
F.3d at 1161 n.2 (courts will not consider mattersspetcifically argued in opening brief). In
any event, careful review of the record leadstoneonclude that the ALJ here provided specific
and legitimate reasons for discounting Dr. @@ell’s opinion and they are supported by the
record.

b. Dr. Rose

A noted above, Dr. Robin Rose conducted dioa evaluation of Plaintiff on September
9, 2010 at the request of Plaintiff’'s counsBl. Rose opined that Plaintiff was limited to
standing/walking for two hours &n eight-hour workday, and sitg for four hours in an eight-
hour workday with breaks evetlyirty minutes for a positionhange; could lift ten pounds
frequently and twenty pounds occasionallyd @ould only occasionally climb, stoop and crouch
and never kneel or crawl. Dr. Rose alsduded a manipulative limitation due to gout and
environmental limitations.

In his decision denying Plaiffts claim, the ALJ reviewedr. Rose’s report and gave it
very little weight overall. The ALJ assertddht Dr. Rose was not a treating source and her
opinion was based on a one-time examination thatamanged by Plaintiff’'s counsel “not in an
attempt to seek treatment for symptoms, but ratherin connection with an effort to generate
evidence for the current appeal;” that Dr. Rosiede'quite heavily” on tle Plaintiff’'s subjective
report of symptoms and limitations, and that dyginion was not consistentith the objective

medical evidence or with Plaiffts activities of daily living.
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As was mentioned above, [Rose reported that Plaintdppeared emotionally stable
and in no acute distress, walked stiffly to éxamination room without difficulty, was able to
transfer from the chair to the examination ¢éabasily and sat comfortably but was not able to
take off his shoes without difficulty. Dr. Rosgported Plaintiff stepmkcarefully with knees
bent and was unable to heel walk or toe whlk to knee pain. General findings indicated
moderate lumbar paravertebral muscle spasitispalpable tenderness but no crepitus,
effusions, deformities or trigger points. Mussteength was 5/5 throughout, straight leg raising
was positive at 30 degrees bilaterally, there masvidence of foot drofpack range of motion
was measured at 25 degrees extension, 7®dedlexion and 20 degrees lateral flexion.

As the ALJ noted, Dr. Rose’s report alsmtzoned “extensive” notes about the Plaintiff's
subjective complaints. A careftdview of Dr. Rose's reportlfy supports the ALJ's assertion
that Dr. Rose relied in large measure aaimRiff's subjective allgations concerning his
symptoms. This is significant because, wherdeais, a claimant's credibility has been properly
discounted, an ALJ may also discount medicahigmi that is based upon a claimant's subjective
complaints. Se@onapetyan242 F.3d at 1149; Morgah69 F.3d at 602 (doctor's opinion
premised on claimant's accounts of symptomsliamthtions may be disregded if claimant's

complaints properly discousd); Bray v. Commissioneb54 F.3d 1219, 1228 (9th Cir.1999). As

noted above, the medical records are incorngistéh Plaintiff's allegations, and the ALJ
provided legally sufficient suppbfor his finding that Plainff was not wholly credible.

The record also supports the ALJ’'s conauadihat Plaintiff's actiities of daily living
and the objective medical evidence of record wereoosistent with the el of impairment to

which Dr. Rose opined. As disssed above, the ALJ noted thaaiBtiff was able to spend time
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stacking wood and sitting on his porch, barbecued twice a week, and was able to drive, hunt from
the road, care for his personal needs withoutlproland perform other aeities of daily living

that indicated a higher level Ginction than Dr. Rose foundlhese activities supported the

ALJ’s rejection of Dr. Rose’s opinion. E.g., Morgd%9 F.3d at 602—03 (ALJ may reject

doctor's opinion inconsistent withiaimant's activities).

The ALJ’s reference to the absence of ptiigective evidence ithe record supporting
the severity of the impairment assessed by DseRaso supports hisstiounting of her opinion.
In his summary of the medical evidence, the AL&ddhat there was a “paucity of evidence” in
the medical record supportingetiPlaintiff’'s alleged impairmest that Plaintiff's treating
physicians routinely prescribedmservative treatment for Plaiffis alleged symptoms and that
tests returned only mild results. The ALJ alebed that Plaintiff’'s most recent treatment notes,
which post-dated Dr. Rose’s report, were ‘@markable” and describddPlaintiff as having
normal strength and tone throughout, normal gadtable to stand wibut difficulty. These
observations were not the ALJ’s nwnedical findings, opinions @speculative inferences,” as
Plaintiff suggests but an accteaeview and assessment of the relevant medical evidence
contained in the record. See TommasB8B F.3d at 1041 (ALJ requiréa consider all medical
opinion evidence, and is responsible for resg\conflicts and ambiguities in the medical
testimony).

The ALJ, here, provided specific and kgate reasons for discounting Dr. Rose’s
opinion, and they are supported by substaetvidence in the medical record.

Plaintiff argues that the ALJ erred to theéeaxt he discounted DRose’s opinion because
her examination of Plaintiff was arranged through ‘faiy referral.” In gemal, the fact that an

examination was provided at the request ointdnt’s attorney does not justify rejecting
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medical opinion unless “the opiniatself provides grounds for susypa as to its legitimacy.”

Nguyen v. Chater, 100 F.3d 1462, 146% @r. 1996). Here, the ALidentified no evidence in

the record to support a conclusitvat the information in Dr. Rose’s opinion was provided for an

inappropriate reason. See Lester v. Ch&te.3d 821, 832 (9th Cir.1995) (concluding that

evidence of actual improprieties stlbe shown since “[tlhe Secretary may not assume that
doctors routinely lie in order to help their patenbllect disability benefits”). In this case,
however, Dr. Rose’s assessment of Plaintlifistations are not supported by other evidence in
the record or even, to a large extent, hen ogport, which does ragjuestions about its
legitimacy. In any event, as discussed abthe ALJ supported his rejgon of Dr. Rose’s
opinion with other specific, legitimate reasonported by substantial ewdce. Thus, even if

it was error for the ALJ to cite the context of te@ort as a basis for egjting it, such error was
harmless.

3. ALJ’s Step Three Equivalence Analysis

At step three the ALJ found that Plaintiftidiot have an impairment or combination of
impairments that met or medically equaled the sgvef a listed impairment. Plaintiff argues
that the ALJ did not properly consider the canglal effects of Plaintiff's multiple impairments
which, when considered together, meet or egustted impairment or “result in limitations of
disabling severity.” Specificll, Plaintiff argues Dr. Rose'and Dr. O’Connell’s opinions each
considered alone were enough to support a findirdisability and that, taken together, they
“certainly” compel such a finding.

The record before the court does not supiase contentions. AALJ is required to
discuss whether an impairment or combinatbimpairments equals an impairment in the

Listing only if the claimant presenévidence supporting equivalence. Byrdf0 F.3d at 693. A
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Plaintiff challenging an ALJ's equivalency detgnation must specifically identify why his
impairments or combination of impairments meet or equal a listed impairmeasaekle v.
Commissioner533 F.3d at 1161 n. 2; and courts will not find that an ALJ has erred in
determining whether combined impairmentset@ equal a listed impairment unless the
Plaintiff offers a plausible they of medical equivalency. Seleewis v. Apfel 236 F.3d 503,

514 (9th Cir.2001); 20 C.F.R. 88 404.1526, 4168.926. Hamtiff did not present evidence of
equivalence to the ALJ, and the ALJ thorougtilycussed and evaluatdt relevant medical
evidence. As discussed above, the medicadiops upon which Plaintiff now relies to support
his theory of medical equivalency or “limitatioogdisabling severityWere properly discounted
by the ALJ. The ALJ's evaluation fully supportkeé conclusion that Plaintiff did not have an
impairment or combination of impairments thattroeequaled a listed impairment. Under these
circumstances, Plaintiff's challengettee ALJ's analysis at Step 3 fails.

4. Adequacy of ALJ's Vocational Hypothetical

In order to be accurate, an ALJ's vocatidnglothetical presented to a VE must set out

all of a claimant's impairments and limitations. FGgllant v. Heckler, 753 F.2d 1450, 1458 (9

Cir. 1984). The ALJ's depiction of a claimaiditsitations must be “accurate, detailed, and

supported by the medical record.” Tackett, 188t 1101. If the assuripns set out in the

hypothetical are not supported bgttecord, a VE's conclusionatha claimant can work does
not have evidentiary value. Gallai63 F.3d at 1456.

Plaintiff contends that the ALJ's vocatibhgpothetical did not satisfy this standard
because it did not include the limitation describethe hypothetical that Plaintiff's attorney
posed to the VE of an individbawho would have to move away from his workstation every 30

minutes for at least 15 minutes. As noted abtheVE testified that there would be no work
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available for an individual witlthis limitation. Plaintiff ontends that the ALJ erred in
disregarding this testimony. | disagree. #a reasons discussed above, | conclude that the
ALJ’s hypothetical included all dhe limitations that were estadiied by the record. Thus, the
VE's testimony in response to the ALJ’s hypdite had evidentiary value and the ALJ was
entitled to rely upon that testimonyreaching a disability determination.

CONCLUSION

For the reasons set olttawve, the Commissioner’s decision is AFFIRMED and this

action is dismissed with prejudice.

DATED this 26" day of February, 2014.

/s/ JohnJelderks
JohnJelderks
U.S.MagistrateJudge
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