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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OFOREGON

PORTLAND DIVISION

OREGON NATURAL DESERT
ASSOCIATION,
No. 2:10CV-01331SU
Plaintiff,
OPINION AND ORDER
V.

BUREAU OF LAND MANAGEMENT;
THOMAS E. RASMUSSEN, Field
Manager for Lakeview Resource Area;
and CAROL BENKOSKY, District

Manager for Lakeview District Bureau
of Land Management,

Defendard,
V.
LAIRD RANCH, LLC ,
Defendartintervenor.
MOSMAN, J.,

On March 17, 2014, Magistrate Judge Sullivan issued her Findings and Recommendation
(“F&R”) [140] in the aboveceptioned case, recommending thagrant the Bureau of Land
Management’s (“BLM”)and Laird Ranch’s (“Laird”motions for summary judgment [39, 40]
anddenyOregon Natural Desert Association’s (“ONDAM)otion for summary judgmen35].

Upon review, | agree with Judge Sullivan’s finditigt this court lacks jurisdiction to hear the
case and ladoptJudge Sullivan’s=&R as my own opinion.Absentjurisdiction, | am unable to
reach the merits of the caskwrite further to address ONDAGbjectionsregarding exhaustion

of its administrative remedies and the timeliness of its appeal.
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DISCUSSION

The magistrate judge makes only recommendations to the court, to which any aarty m
file written objections.l amnot bound by the recommendations of the magistrate juiigfead,
| retainresponsibility for making the final determinatioham required toreviewde novo those
portions of the report oany specified findings or recommendatgmwithin it to which an
objection is made. 28 U.S.C. § 636(b)(However,| am not required to review, de novo or
under any other standard, the factual or legal conclusions of the magistrate Judgéhase
portions of the F&R to which no objections are address&s. Thomas v. Arn, 474 U.S. 140,
149 (1985);United Sates v. Reyna-Tapia, 328 F.3d 1114, 1121 (9th Cir. 2008Yhile the level
of scrutiny under which | am required to review the F&R depends on whether objdwimns
been filed, in either cadeam free to acept, reject, or modify anyartof the F&R. 28 U.S.C. §
636(b)(1).

|. Exhaustion of Administrative Remedies

Any interested individual can challenge a BLM decision by filing an appéhl the
Department of the Interior’'s Office of Hearing and Appeals (“OHA”)thin 15 days of receipt
of such decision.” 43 C.F.R. 8 4160.@ONDA challengedBLM'’s decision to adopt the Juniper
Mountain Environmental Assessment (“EA”) and the corresponding Fisidingo Significant
Impact (“FONSI”)by filing such armappeal with OHA F&R [140] at 190NDA alsopetitioned
OHA to grant a stay that would prevent BLM from implementing its decigibite ONDA'’s
administrative appeakas pending. Id. On the same day ONDA filed its complaint withis
court, OHA issued thestay ONDA requested.Pl.’'s Ex. A [132]. ONDA then voluntarily
dismissed its administrative appeaald proceeded to seek relief only with this col&R [140]

at21.
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Judge Sullivan concluded ONDA'’s claim was premature because ONDA failedtto fi
exhaus its administrative remedies Id. ONDA arguesan exceptionto the exhaustion
requirementapplies in this case because exhaustion would be ineffe@iM& could render
BLM'’s decision “inoperative in name only, while in fact implementing an unreageseision.”
Pl.’s Obj. [144] at 10, citing Idaho Watersheds Project v. Hahn, 307 F.3d 815, 827 (9th Cir.
2002), abrogated on other grounds by Monsanto Co. v. Geertson Seed Farms, 561 U.S. 139
(2010). Unde such circumstances, litigangse not required t@xhausttheir administrative
remediesbefore seekingelief in court. Hahn, 307 F.3d at 82728. ONDA believesthe Hahn
exception applieherebecause OHA stayed implementation of the EA and FONSI, which did
nothing to alter the fact that grazing vidweontinueon Juniper Mountain Because ONDAalso
sought a stay from grazing itselONDA argueOHA'’s stay granted it only partial reliefPl.’s
Obj. [144] at 10.In its view, obtaining only partial relief means OHA rendeBdV’s decision
“inoperative inname only, such thatunderHahn, ONDA need not pursue its administrative
appeal any furtherld. at 14.

ONDA is correctwhen it argue®©HA'’s stay granted it onlgartial relief Under the stay,
BLM cannot eretthe fence on Juniper Mountdine EA and FONSI proposget grazingmay
continue. However, ONDA'’s claims circumscribethe Hahn analysis, not the relieDNDA
seeks. ONDAchallengd the EA and FONSI. It did not challengfee underlying Resource
Management Plan with which the EA and FONSI must comaply whichallows grazingon
Juniper Mountain generallyNeither did it challengeéhe permit allowing Defendant Lairtd
graze his livestoclon Juniper Mounia specifically. These challengdmd the potential to

prevent grazing; the cHahge to the EA and FONSI did not.
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While OHA did not grant ONDA the complete reliefsbught it granted ONDA the
complete reliefONDA’s claims invoked. ONDA'’s challenge to theEA and FONSIlonly
allowed OHA to stay theEA and FONSJand it did so Therefore | agree witludge Sullivan
that the Hahn exception does not apply and ONDR¥as obligated to exhaust its administrative
remedies before seeking review in this col¥ voluntarily dismissing its OHA appeal, ONDA
failed to exhaust its administige remedies and this coulterefore lackgurisdiction to hear its
claim.

[I. Timeliness of ONDA’s Appeal

ONDA next argues that even if exhaustion was necessary, it did so because [BHA fali
to grant thestay within the required timeframe Pl.’s Obj. [144] at 16 Under OHA’s
regulationsjf OHA fails to act“within 45 daysafter the expiration of the time for filing a notice
of appeal,” a BLM decision becomaesfinal, appealable agency actiod3 C.F.R. § 4.472(d).
ONDA and BLMcalculatethis forty-five day period differently.Both parties agree anterested
individual must challenge a BLM decision “within 15 days of receipt of such decision.” 43
C.F.R. § 4160.2. Because interested individuals may receive notice of the decisionrentdiffe
days, theirfifteen-day appeals periodwill endon different days.F&R [140] at 20. Since the
erd of the appeals peridoeginsOHA'’s forty-five day timelineto act OHA'’s forty-five days
will expire on different days as weflnalizing BLM’s decision by default if it fails to act

ThusONDA argues, and BLM disagrees, tl@aBLM decision could be considered final
on different days for different individuals, depending on tbaginal date of receiptPl.’s Obj.
[144] at 16 This matters to ONDA becausgHA granted ONDA'’s staypproximatelyforty-
eight days afte©ONDA’s appeals period ended. Pl.’'s Ex. A [13Z2ThereforeONDA argues

BLM’s decision became finalvith respect to ONDAon day fortyfive, allowing it to move
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forward with its action in court.ld. CorrespondinglyBLM’s decision could become final for
another individual on a different date if he or she received BLM’s decision afeeediftime.
Id.

BLM argued this interpretation undermines the notions of finality upon which the
exhaustion doctrine rests, and Judge Sullivan agreed. F&R [140] a#also Columbia
Riverkeeper v. LNG, No. 1273385, at *16 (9th Cir. Aug. 5, 2014ennett v. Spear, 520 U.S.
154, 178 (1997). | also agree. Furthermore another easonable interpretation of these
regulationsexists. Rather than calculatirgy finality date with respect teeach individual
appellant BLM calculates thdinality datefor all individualswith respect tahe last persomto
receivenotice ofthe decision. F&R [140] at 20. Under this interpretation, only one finality date
is possiblebecause only one person can be. laEhis is consistent with the language of the
regulation when it states “[ijn the absenaf a protest, the proposed decision will become the
final decision[.]” 43 C.F.R. § 4160.3(a).

And while ONDA correctly argues the date of finality is tied to an uncertain-dte
date the last individual receiwaotice—this uncertainty fails to rise the level of a due process
violation asONDA suggests. Pl.’s Obj. [144] at 17. Due process entitles an individual only to
“notice reasonably calculated, under all the circumstanceb{ullane v. Cent. Hanover Bank &
Trust Co., 339 U.S. 306, 34 (1950). ONDA does notsuggesthat it failed to receive notice,
reasonably calculated, under all the circumstances in this case. Whetrecimttmstances
could produce the absurd result ONDA projects is inapposttetmatter before this courfee
Pl.’s Obj. [144] at 16.

ThereforeOHA must calculat¢he date BLM’s decision became finaith respect to Mr.

Majors, who received BLM'’s decision laseight days after ONDA received iF&R [140] at
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19; Pl’'s Ex. A [132]. Because OHA acted within fodwe days of the expiration of Mr.
Major’s appeals periodiet not ONDA'’s, OHA'’s action was timely with respect to all interested
individuals. 1d. As a result, ONDA filed its complaint before BLM’s decision became final,
precluding it fromdistrict cout review.
CONCLUSION

Defendants’ motions for summary judgment [39, 40] are therefore GRANTED and
Plaintiff's motion for summary judgment [3%§ DENIED for the reasons outlined hereiithe
parties’ evidentiary objections [119, 124, 126, 135] are DENAAIMOOT.

IT IS SO ORDERED.

DATED this__29th day ofSeptember, 2014.

/s/ Michael W. Mosman
MICHAEL W. MOSMAN
United States District Judge
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