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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

JEAN WILNER LAFLEUR , Case N02:12-cv-00637SI

Plaintiff,
OPINION AND ORDER
V.

MARK NOOTH, CAPTAIN ROBERT
REAL, in theirindividual and €ficial
capacities

Defendant.

Jean Wilner LaFleur, 2500 West Gate, Pendleton, OR 97801-B69%.

Ellen F. Rosenblum, Attorney General for the State of Oregon; Shannon M. Vincent #054700,
Assistant Attorney General, Departmentiustice, 1162 Court Street N.E., Salem, OR 97301-
4096. Attorneys for Defendants.

Michael H. Smon, District Judge.

Plaintiff Jean Wilner LaFleuf*Mr. LaFleur”) was an inmate in the Snake River
Correction Institution (“SRCI”) from September 29, 2009 to June 8, 20d.1aFleurfiled
pro se claims under 42 U.S.C. § 198Begingthattwo SRCI employeedDefendand

Mark Nooth andCaptain Robert Red&tollectively,the “Defendants’)violated Mr. LaFleur’s
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constitutional right to due process under the Fourteenth Amendrbefiéndants now moveer
summary judgment under Ferdl Rule of Civil Procedure 56. Dkt. 5&or the reasandiscussed
below, Defendants’ Motiofor Summary ddgment (Dkt. 54js GRANTED.

STANDARDS

A party is entitled to summary judgment if the “movant shows that there is no genuin
dispute as to any material fact and the movant is entitled to judgment as a matter leéthvR.
Civ. P. 56(a). The moving party has the burden of establishing the absence of a gepuiae dis
of material factCelotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). The court must view the
evidence in the light most favorable to the non-movant and draw all reasonaldedes in the
non-movant’s favorClicks Billiards Inc. v. SxshootersInc., 251 F.3d 1252, 1257
(9th Cir. 2001). Although “[c]redibility determinations, the weighing of the evidence, and the
drawing of legitimate inferences from the facts are jury functionshosetof a judge . . . ruling
on a motion for summary judgment,” the “mere existence of a scintilla of evidesapport of
theplaintiff's position [is] insufficient. . . . "Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 252,
255 (1986). “Where the record taken as a whole could not lead a rational trier of fact ¢w find f
the non-moving party, there is no genuine issue fak tfatsushita Elec. Indus. Co. v. Zenith
Radio Corp., 475 U.S. 574, 587 (1986) (citation and quotation marks omitted). A court must
liberally construe the filings of pro se plaintiff and afford the plaintiff the benefit of the doubt.

Hebbev. Pliler, 637 F.3d 338, 342 {9 Cir. 2012).

! Plaintiff filed a Proposed Second Amended Complaint on February 28, 2012. Because
Defendantglid not object and the Court constryes se filings liberally, the Court considered
both the Amended Complaint (Dkt. 8) and the Proposed Second Amended Complaint (Dkt. 33)
in reaching its decision.
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BACKGROUND 2

Plaintiff was an inmate in SRCI from September 23, 2009 until June 8, 2011, at which
time he was transferred to teastern Oregon Correctional Institution (“EOCI”). Dkt. &2
1 3. From October 1, 2010 through December 29, 210, aFleurwas housed in the
Disciplinary Segregation Unit (“DSU”) of Special Housing at SRE&4 disciplinary sanction for
engaging in a mutual fight with another inmate. Dkt. 65 at 2, I 4. From December 30, 2010
through February 27, 2010r. LaFleurremained in the DSU becauseao$econd disciplinary
sanction for refusing to return his meal tray to a corrections officer omibecel2, 2010L.d.
On February 28, 201Mr. LaFleurwas admirstratively segregated from thergeralpopulation
in Special Housing while SRCI staff worked to find a suitable place to tramgfeld. at { 5. He
remained in administrative segregation from February 28, 201 1Mantih 27, 2011, when he
received a third disciplinary sanction for kicking his cell door and breakinghwiadow. Id.
at  6.Mr. LaFleurserved his third disciplinary sanction in the DSU from March 27, 2011
through April 9, 20111d. On April 10, 2011Mr. LaFleurreturned to administrative segregation
statusld. at 7. He remained in administrative segregation until June 8, 2011, when he was
transferred to EOCId.

Mr. LaFleurspent a total of 251 days in Special Housing at SRCI. He served 164 days of
disciplinary sanctions: 150 consecutive days from October 1, 2010 through February 27, 2011,

and 14 days from March 27, 2011 through April 9, 2011. He spetdgYin administrative

% The background facts are taken from Plaintiff's Amended Complaint in this action
(Dkt. 8), Plaintiff’'s Proposed Second Amended Complaint (Dkt. 33), and evidence placed on the
record by Mr. LaFleur and Defendants in briefing the pending motion. Wheseatleged by
Mr. LaFleur are not disputed by Defendants with record evidence, the Court agkemeo be
true for purposes of the pending motibtays v. Reyna, Case No. 3:12v-01640-SI, 2013 WL
3939860 (D. Or. July 30, 2013).
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segregation: 27 days from February 28, 2011 ivdiich 27, 2011, and 6@ays from
April 10, 2011 through June 8, 2011.

DefendantaffordedMr. LaFleurall property and services available to inmates in Special
Housing during his terms in administrative segregation. Dkt. 56 at 3 Y12. This includedtacces
basic visits with rel@aves and friends, telephones, religious services, educatigitss, and
work assignments. Dkt. && 3 11 814. Mr. LaFleurhad to request theses serviagesrder to
access thenid. at 1 14.

The basic services affordedMr. LaFleurin administrative segregatiavere
comparable to the services availaldlenmates in SRCI's general population. General
population inmates may visit with two friends or relativesmyiregular visiting hours.

Or. Admin. R. 291-1270260(5)(a), (c)(B)In administrative segregatioN|r. LaFleurcould hold
basic visits with twaovisitors on his approved visitor list duringgrear scheduled visiting hours.
Dkt. 65 at 3 1 10. Inmates iregeralpopulation may also make phone calls, although the
functional unit manager may restrict timaes telephones are available. O8&1-130-0060(4).
Mr. LaFleurhad access to two telephones in the segregated housing unit at regular times daily.
Dkt. 65 at 3 1 11. Generabpulation inmates may attend religious activities in their facility,
subject to restrictions when “necessary to maintaititiasecurity, safety, health, and order.”
OAR 2911430130(1). AlthoughMr. LaFleurcould not attend group religious activities, he
could access religious services in his cell by making written request tosIR&ligious
ServicesDkt. 65at 3 1 9. Simérly, Mr. LaFleurcould receive visits from Education Services
by sending a written communicatidd. at § 12. FinallyMr. LaFleurcould have applied for

work assignments as a Unit or Yard ordeltyy.at 4 1 13.
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Mr. LaFleurfiled several complaints with SRCI while in administrative housing
requesting a hearing aadransfer out of Special Housing. Dkt. 8 at 9, 12, 14, 15. Defendant
Real and Defendant Nooth responded to at least two of the complaints, explaining they were
looking for alternative housinigr Mr. LaFleur, but his poor behavior made relocating him
difficult. Id. at 10, 13. Mr. LaFleur filed his complaint in this civil lawsuit under Section 1983 on
April 11, 2012.

Mr. LaFleur claims that his confinement in segrgon without a hearing violated his
Fourteenth Amendment right to due process. Dkt. 8 at 3. He alleges that Defendanésidepriv
him access to visitations, telephones, employment, education, religious senakces, a
rehabilitation service$ According to Mr. LaFleur, these alleged deprivations caused him to lose
his family and exacerbated his mental health conditfons.

DISCUSSION

Defendantsnove todismissMr. LaFleurs claimson summary judgment on the grounds

thatthe record does not preserdenuine isge of material factebuttingDefendantsqualified

3 Mr. LaFleur alleges that he did not have access to his Behavioral HealtteSeariger
management, or Path Founder classes. Dkt. 8 at 9. Mr. LaFleur and Defendants have not
elaborated on the nature of these services or provided any evidence to the Coulhgumport
refuting this allegation. The Court finds that these serviae&r@habilitation” services. As a
matter of law, a prisoner does not have a constitutional right to rehabilitationtbhader
Fourteenth Amendmentarshall v. U.S, 414 U.S. 417, 421 (1974) (no fundamental right to
rehabilitation from narcotics addictioriizzo v. Dawson, 778 F.2d 527, 530 (9th Cir. 1985) (no
constitutional right to rehabilitation in the context of a vocational instruction €ptiteptowit v.
Ray, 282 F.2d 1237, 1254-55 (9th Cir. 1982) (no constitutional right to rehabilitation in the
corntext of vocational and educational programs). Moreover, even if Mr. LaFleuitlecttd
these services, he did not present any evidence on the record creating a gesneinematerial
fact that Defendants deprived him of these services. Therefore, the Court dobdress ¢his
issue further in this opinion.

* The evidence before the Court does not support, and Mr. LaFleur does not allege, that
Defendants denied him medical services for his physical and mental healitians. The
June 6, 2011 reapt of Mr. LaFleur’s inmate complaint regarding his administrative sagoeg
described his complaints as “Non-Medical.” Dkt. 8 at 11.
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immunity fromindividual liability. The Court additionally addresses whether Defendants, acting
in their official capacities, violated Mr. LaFleucenstitutional rightsThe Court construes

Mr. LaFleur’s filings asarguingthatthe record does presemgenuine issue of material fact as to
whether Defendants violated his clearly established constitutional right {wratess. For the
reasons discussed below, the Court grants Defendants’ Motion for Summary dudgme

A. Defendants areQualifiedly Immune from Suit

Qualified immunity shields government officials from liability for civil damagesing
from conduct that didrfot violate clearly established statutory or constitutional rights of which a
reasonable person would have knowpearson v. Callahan, 555 U.S. 223, 231 (2009) (citing
Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982). plaintiff can overcome qualified immunity
by establishing that “(1) the official violated a statutory or congtitad right, and (2) the right
was ‘clearly established’ at the time of the challenged condghtctoft v. al-Kidd,
131S.Ct. 2074, 2080 (2011). Courts have discretion to “decid[e] which of the two prongs . . .
should be addressed first in light of tiEcumstances in the particular case at haReaf son,
555 U.S.at236. The Court ends its inquiry at the first prong, finding no genuine issue of
material fact as to whethB&efendantsleprivedMr. LaFleurof aclearly established
constitutional right

The Due Process Clause of the Fourteenth Amendment protects libertytsritesearise
either under the clause itself or under state Gwappell v. Manderville, 706 F.3d 1052, 1062
(9th Cir. 2013). The Due Process Clause alone does not confer a liberty interestomffeom
the conditions or degree of confinemendinarily contemplatetly a prison sentenc8ee Hewitt
v. Helms, 459 U.S. 460, 466-468 (1983tateregulatory schemesn the other hananay create
liberty interests in “freedom from restraint which, while not exceediagémtence in such an

unexpected manner as to give rise to praitadby the Due Process Clause of its own force,
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nonetheless imposes atypical and significant hardship on the inmate in relatiooriiribey
incidents of prison life.'Sandin v. Conner, 515 U.S. 472, 484 (199fjitations omitted)

Mr. LaFleuralleges that the conditions of lisciplinaryand administrative segregation
violated hidliberty interes$s created under state ldy two OregorAdministrative Riles
The Court addresses each in turn.

1. Disciplinary Segregation and Or. Admin. R. 291-105-0066(10)(a)

First,Mr. LaFleuralleges that Defendants, actimgtheir individual capacities, violated
hisright to constitutionedue process by confining him in disciplinary segregation for more than
180 consecutive days. Oregon Administrative Rule 291-105-0066(10)(a) provides that “[n]o
inmate shall be confined in disciplinary segregation for more than 180 consecusv®daie
180th consecutive day of confinement in disciplinary segregation, an inmate shaksigned
and ordered to other housindg&tweenOctober 1, 2010 and June 8, 20, LaFleurspent
150 consecutive days in disciplinary segtemg plus 14 norconsecutive dayBecause
Mr. LaFleurdid not spent more than 180 consecutive days in disciplinary segregation,
Defendants did not violate Or. Admin. R. 291-105-0066(10)(a). Thus, the Court does not address
whethertherule creates a libmty interest.

2. Administrative Segregation and Q. Admin. R. 291-046-0025(4)

SecondMr. LaFleuralleges that Defendantacting in their individual capacities,
violated his right to constitutional due process by holding him in administrativegseign for
more than 30 days without a hearing. Or. Admin. R. 291-046-0028(4).aFleurspent 59
consecutive days in involuntary administrative segregation from April 9, 2011 through
June 7, 2011 without a hearing, violating Oregon Administrative Rule 291-046s0025
mandatory hearing requiremeBuUt mandatory language in a state regulatory scheme alone does

not create diberty interestSandin, 515 U.Sat 483-84.A plaintiff must alsgrove thahe
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suffered conditionghatimposedan “atypical and significarftardship on thenmate in relation
to the ordinary incidents of prison lifed. at 484.

In Serrano v. Francis, the Ninth Circuitanalyzed a series of cases to conclude that
“[tlypically, administrative segregation in and of itself does not implicat@tegted liberty
interest.”345 F.3d 1071, 1078 (9th Cir. 20Q8bllecting casesRatherthan relying on a single
indicator of atypical and significant hardship, howeeenyrts conduct a “case by case, fact by
fact” analysis of the “condition or combination of conditions or factors” thatlthetiff
experiencedld. (citing Keenan v. Hall, 83 F.3d 1083, 1089 (9th Cir. 1996)). Codrénethis
analysisusing three markers of atypical and significant hardship:

(1) whether the challenged actionirrored those conditions

imposed upon inmates in administrative segregation and protective
custody,” and thus comported with the prisodiscretionary

authority; (2) the duration of the condition, and the degree of the

restraint imposed; and (3) whetlibe state’s action will invariapl
affect the durabn of the prisoner’s sentence.

Id. (citing Sandin, 515 U.S. at 486-8'Keenan, 83 F.3d at 1089).

Under the first markeiMr. LaFleurexperiencedhe same conditions as other inmates in
administrative sgregationSimilarly, under the third markekr. LaFleur’s segregation did not
change the lengtbf his sentence. Thus, the only issue remaining is whether the record presents a
genuine issue of material fact as to whetherdination and degree tfeconditions of
Mr. LaFleurs administrativesegregatiorcause him atypical and significant hardship.

Defendants argue that the duration and degree of the conditions of Mr. LaFleur’s
administrative segregation did not cause him atypical and significant hardshipugtitnot
explicitly stated, a liberal interpretation of Mr. LaFleur’s filings suggésat heallegesthathis

administrative segregation was excessive in duration and severe in degree.
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a. Duration of Administrative Segregation

Mr. LaFleurspent 86 days in administrative segregation. “[T]he length of confinement
cannot be ignored in deciding whether the confinement meets constitutional staAddtiolg,
overcrowded cell and a diet of ‘gilie may be tolerable for a few days and intolerably tfoe
weeks or months Keenan, 83. F3d at 1089 (citingutto v. Finney, 437 U.S. 678, 686-87
(1978)). At one end of the duration spectrum, the Supreme Court found that botiefirete
duration and conditions of an inmate@nfinement in anaximumsecurity facilitycause him
atypical and significant hardshidlkinson v. Austin, 545 U.S. 209, 210-11, 221-24 (2005)
(inmates remainedndefinitely in isolated cedl for twenty-three hours each day with virtually no
human contact). But, as discussed belgw,LaFleurdid not experience conditions in
administrative segregation rising to the severity of the confinemeistm, nor did he
experience the “intolerably cruel conditions” thia¢ Keenan andHutto courts suggestedight
trigger liberty inteestsin shorter durations of segregation. Accordingly, the Court’s inqguiity
duration is tempered by the relatively normal conditions of Mr. LaFleur’'sreemignt.

At the other end of the spectrdmm Austin, the Sandin Court found that 3days of
disciplinary segregation did not invoke a liberty interest. 515 U.S. aiRE6rencingsandin,
theNinth Circuitfound that fifteen days of segregatialid not constitute atypical and
significant hardship in relation to the ordinary inciderftpreson life” Richardson v. Runnels,

594 F.3d 666, 672 (9th Cir. 201Gee also Majahid v. Meyer, 59 F.3d 931, 932 (9th Cir. 1995)
(fourteen dayslid not invoke a liberty intergstAlthough the Ninth Circuit has not developed a
bright line rule for what duration of segregation invo&diberty interest, ihasindicatal that

two years in segregatianight be indicative o&n atypical and significant hardship under

Sandin. Ramirez v. Galaza, 334 F.3d 850, 861 (9th Cir. 2003) € twoyear duration of a
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prisoner’s segregation could not be ignored in deciding whether his confinement met
constitutional standards).

Other courts have reached widely varying conclusions as to what duration glasegre
causes atypical and significant hardsiipmpare, e.g., Skinner v. Cunningham, 430 F.3d 483,
486-87 (1st Cir. 2005) (40 days administrativesegregation without a hearing during a prison
murder investigation was not atypical and signifigaidnes v. Baker, 155 F.3d 810, 812-13
(6th Cir. 1998) (two and one-half years of administrative segregation without adghdaring a
prison riot investigation was not atypical and significadgrdaway v. Meyerhoff, 734 F.3d 740,
745 (7th Cir. 2013) (182 days in segregatoth a confrontational cell matgas notatypical
and significant)_ekasv. Briley, 405 F.3d 602, 612 (7th Cir. 1997) (90 dawas not atypical and
significan); Thomasv. Ramos, 130 F.3d 754, 760-62 (7th Cir. 1997) (70 slayas not atypical
andsignificand, with Colon v. Howard, 215 F.3d 227, 231 (2d Cir. 2000) (“There are no precise
calipers to measure the severity of [segregated housing unit] hardship, buteve thedt
wherever the durational line is ultimately drawn, 8@¥s satisfies the standard 3oats v.

Horn, 213, F.3d 140, 144 (3d Cir. 2000) (eight years with no prospect ofgeleasatypical and
significant).

Mr. LaFleurspent 8Glays in administrative segregation, longer than the plaintiffs in
Sandin, Richardson, or Majahid but substantially shorter than the durations that other courts
found did not invoke a liberty interesfis segregation was not indefinite; prison officials only
kept him in administrative segregation until they found a suitahleeto transfer himTaken in
combination with theelatively normalconditions of his segregation, the 86-day duration of
Mr. LaFleurs administrative segregation did not impose an atypical and significant hardship

compared to the ordinary incidents of his life in prison.
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b. Degree of Conditions in Administrative Segregation

Mr. LaFleurs remaining allegationthat Defendantseaprived him access to visitations,
telephone, employment, education, aelijious servicesinderlayhis inferred claim that the
severedegree of his segregation invoked a liberty intefids.Ninth Circuit has interpreted
Sandin as requiring a factual comparison of the conditiorsegregationvith the conditions in
the general population to determine whether the degree of conditions imposed in segregat
triggers an inmate’s liberty interesackson v. Carey, 353 F.3d 750, 755 (2003éenan,

83 F.3d at 1089 (citin§andin, 515 U.S. at 485-86). If the conditions of plaintiff's segregation
do not cause a “major disruption in his environment,” then he did not suffer atypical and
significant hardshipJackson, 353 F.3d at 755.

Nothing in the record before the Cointlicates that the services availablévio LaFleur
in administrative segregation cadse major disruption in his environment whempared to
services offered to inmates in the general population. The Ninth Circuit found thatsnmate
administrative segregation tHaetair{ed] all inmateprivileges such ammily visits, telephone
access, and exercise” did not halveir liberty interests violatedlespite evidence that spending
23 hours each day in isolatiadversely affected therAnderson v. Cnty. of Kern, 45 F.3d 1310,
1316 (9th Cir. 1995). Converselyplding a disabled inmate insagregated housing unit that did
not accommodate his disability invoked a liberty inter@st.ano, 345 F.3d at 1079-80nmate
had to crawl to navigate his cell, avoid the shower, and sit idle during exercise lbeause
segregated housing did not accommodate his wheelchair).

Similar to the inmatesiiAnderson, Mr. LaFleurhadaccess tall services available to
inmates in administrative segregatiés highlighted abovehese servicenearly mirroredhe
services offered to inmates in general populafidre record does not indicate that the changes

in Mr. LaFleur’s services in administrative segregation compared to theagpopulation in
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any wayreacheghe severe changes in conditions that the disabled inm&ger amo
experiencedAlthough the CourinterpretsMr. LaFleurs allegations liberally, the record as a
whole does not present a genuine issue of material féacindsetherDefendants denied
Mr. LaFleuraccess to any of the serg@evailableor otherwise created a material disruption in
Mr. LaFleur'senvironment compared to the conditions in SRCI’'s general population.
Construed in the light most favorableMo. LaFleur, the record does not supptre
reasonable conclusion that the duration or degree of any of the conditMnslaiFleurs
confinement in administrative segregation invoked a state created libergstptetectedunder
theDue Process Claus@/ithout a constitutionaliolation, Mr. LaFleur cannot overcome
Defendants’ qualified immunity byeeting the even higher burdenppbvingthatthey violated
his clearly established constitutional rigihus, Defendants are entitled to qualified immunity
from suit in their individual capacities.

B. DefendantsDid Not Violate Mr. LaFleur’s Constitutional R ights in Their Official
Capacities

Mr. LaFleur also alleges that Defendants, acting in th&cialf capacities, violatelis
constitutional right to due proceddr. LaFleurseeks two forms of equitable relief against
Defendants, a declaration that Defendants violated hisitdiwstal right to due process and an
injunction ordering Defendants to expunge his disciplinary cases from his rét@renth
Amendment state sovereign immunity does not bar a plaintiff from suing a steg¢e withis
official capacityas aperson under Section 19B8cause “officialcapacity actions for
prospective relief are not treated as actagainst the State.” (quotation marks and citation
omitted)Will v. Michigan Dept. of Sate Police, 491 U.S. 58, 71 n.10 (1989) (quotikgntucky
v. Graham, 473 U.S. 159 n.14 (1985). state official cannot claim qualified immunity against

claims brought against him in his official capaciByge Kentucky, 473 U.S. at 167.
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AlthoughMr. LaFleur can sue Defendants in their official capacities for injunogiied r
the Court finds that, as discussed above, the record does not present a genuine isstalof mate
fact as to whether Defendants violated Mr. LaFleur’s constitutional ogihié¢ process. Without
a constitutional violation, Mr. LaFleisrclaims against Defendantstimeir official capacities, as
with Mr. LaFleur’s claims again§iefendants in their individual capacitiese without meritAs
a result, Mr. LaFleur’s claims against Defendants in their official capsaite dismissed.

CONCLUSION
Defendants’ Motion for Summary Judgment (Dkt. GRANTEDand all claims
against Defendantia their individualand officialcapacities ar®ISMISSED
IT IS SO ORDERED.
DATED this25th day ofMarch 2014.
/s/ Michael H. Simon

Michael H. Simon
United States District Judge
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