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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

PORTLAND DIVISION

JEFORY MASHBURN on behalf of C.M.,
JOSEPH CORNELISON on behalf of
R.C., NATHANAEL WILLIAMS, AMY
HINMON, JOSEPH LEWIS, LENORA
BROWN on behalf of W.E.B., RICHARD
TOMLINSON on behalf of T.T., and
FERNANDO FUENTES, JR.,
No. 3:08-cv-00718-MO
Plaintiffs,
OPINIONAND ORDER
V.

YAMHILL COUNTY and SCOTT
PAASCH, individually and in his official
capacity as Division Manager,

Defendants.

MOSMAN, J.,

In this 42 U.S.C. § 1983 action, Plaintiffs g=dttheir claims against Defendants Yamhill
County and Scott Paasch foro#al of $110,500. Now, Plaintiffs move [241] under 42 U.S.C.
§ 1988 for an award of attornéges totaling $152,100. Defemds filed an opposition [247],
and Plaintiffs replied [254]. For the reasons set forth beloviind that Plaintiffs are entitled to

a fees award in the amount of $124,254.

1 Mr. Berman also moves for an award of costs of $54®&t. [241] at 1.) This request is unavailing because the
sixty-day order of dismissal [234] provides that dismissal is without costs.
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BACKGROUND

Plaintiffs filed their original complaint [lin this action on June 12, 2008, alleging that
Yamhill County’s policies governing strip searcleéguveniles at Yamhill County Juvenile
Detention Center (“YCJDC”) we unconstitutional. Three amded complaints [50, 102, 151]
followed.

On March 11, 2010, on cross motions for sutamyrjudgment, | held the strip search
policies unconstitutional in two resgts. (Op. & Order [79] dt1-12, 20.) Specifically, | struck
down the portions of the policies requiring ssgarches after contagsits and providing for
searches of the “scalp, ears, hands, feet, mamd nose” while the jumde is totally nude.ld.
Plaintiffs’ counsel, Leonard Berman, filed a naotifor sanctions [125] against Defendants for
assertedly failing to revise the policies in ligiithese conclusions. (Mem. in Supp. [127] at 13—
14.) I ultimately denied [140] the motion.

Almost throughout the pendency of this litigatjd’laintiffs pursued a motion to certify a
class comprising all juveniles subjectaatrip search under YIOC's policies. $ee, e.g., Mem.
in Supp. [51] at 1.) | ultimately denied the naotj in part because | fodmo question of fact or
law common to all members of the putative class. [PR3] at 4:23-6:5.)

Defendants extended an offerjofigment under Rule 68 of the Federal Rules of Civil
Procedure on July 23, 2013. (Mr. RobersorexDEX. A [249].) Six Plaintiffs accepted the
offer, but Jefory Mashburn on behalf of C.M. aluseph Lewis opted instetaproceed to trial.
Seeid. at 2-3. Two weeks before trial was sebégin, however, the parties reached agreement,
and Mr. Mashburn and Mr. Lewistfied their claims for an amount $5500 greater than that in

the offer of judgment. (Mr. Roberson’s Decl. [248] at  4.)
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DISCUSSION

“The most useful starting point for detammg the amount of a reasonable fee is the
number of hours reasonably expended on thatibg multiplied by a reasonable hourly rate.”
Hensley v. Eckerhart, 461 U.S. 424, 433 (1983). This farta applies to fees awards under
8§ 1988. Seeid. & n.7. Courts consider several factorsaiculating the nundy of hours and a
reasonable hourly rate, includiri§l) the novelty and complexityf the issueg2) the special
skill and experience of counsel, (3) the qualityegresentation, (4) theselts obtained, and (5)
the contingent nature of the fee agreemeMdralesv. City of San Rafael, 96 F.3d 359, 364 n.9
(9th Cir. 1996) (internal citations, quotati, and alteration omitted). Upon obtaining this
“lodestar” figure, courts then determine winet it should be adgied in light of

(1) the time and labor required, . . . ([B}e preclusion of other employment by

the attorney due to acceptanof the case, ([3]) the coshary fee, . . . ([4]) time

limitations imposed by the client tre circumstances, . . . ([5]) the

‘undesirability’ of the cae, ([6]) the nature andngth of the professional

relationship with the client, and7() awards in similar cases.
Morales, 96 F.3d at 364 n.8 (quotirerr v. Screen Extras Guild, Inc., 526 F.2d 67, 70 (9th Cir.
1975))?
l. Hourly Rate

In measuring the reasonablenegan attorney’s claimed lioly rate, the District of
Oregon “uses the Oregon State Bar Economic SUf/Survey”)] as ‘an initial benchmark.”
Robertsv. Interstate Distrib. Co., 242 F. Supp. 2d 850, 857 (D. Or. 2002). The court’s “starting
point” is the average rate that the Surveports for the relevant time and regiddavisv. Wal-
Mart Sores, Inc., No. 09-1488, 2012 WL 1424105, at *1 (D. Or. Apr. 23, 2012). The average

rate reported in the Survey will then be adjustednflation between the date of the survey and

the date the services billed were perform&divia v. Multhomah County, No. 07-1677, 2009

2 The remaininderr factors are subsumed in the lodestar inquiprales, 96 F.3d at 364 & n.9.
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WL 1162085, at *2 (D. Or. Apr. 29, 2009). Counselyrdaviate from the rates reflected in the
Survey, but is “encouraged to progidmple justification” for doing saRoberts, 242 F. Supp.
2d at 857.

Because Mr. Berman billed Plaintiffs for work performed in 2007 through 2013, an
hourly rate must be determined for each oféh&=sven years. According to the Survey, the
hourly rate for an average personal injutigétor in Portland was $259 per hour in 2007 and
$280 per hour in 2012. Oregon State Bar, 2007 Economic Survey 34 (2a0iahle at
http://www.osbar.org/_docskeurces/07EconSurvey.pdf.; Oregon State Bar, 2012 Economic
Survey 32 (2012)vailable at http://www.osbar.org/ _doag/sources/Econsurveys/
12EconomicSurvey.pdf. Adjusting for inflationtime intervening years yields rates of $268 per
hour in 2008} $268 in 2009,$271 in 2010,$279 in 201f,and $286 in 2013. These numbers
will serve as an “initial benchmark” in my analysis.

Plaintiffs assert that theyeaentitled to recovdees at a rate of $325 per hour for all the
time Mr. Berman billed in litigating their claimgMem. in Supp. [242] at 5.) Mr. Berman
asserts that his was his “ordinary hourly rate2013. (Mr. Berman’s Decl. [243] at ] IV.)

Plaintiffs raise a number of arguments in suppothi substantial departure from the Survey.

3 Applying a rate of inflation of 3.3 percent to the 2007 average returns a rate of$2@ireau of Labor and
Statistics, Annual Average Indexes 2008, at 31 (2@G8&)|able at http://www.bls.gov/cpi/pid08av.pdf (reporting
a rate of inflation of 3.3 percent for Portland and Salem consumers between 2007 and 2008).

* Applying a rate of inflation of 0.1 percent to the 2008 rate returns a rate of $&6Bureau of Labor and
Statistics, Annual Average Indexes, 2009, at 31 (2@88)lable at http://www.bls.gov/cpi/pid09av.pdf (reporting
a rate of inflation of 0.1 percent for Portland and Salem consumers between 2008 and 2009).

® Applying a rate of inflation of 1.3 percent to the 2009 rate returns a rate of $&¥RBureau of Labor and
Statistics, Annual Average Indexes 2010, at 31 (2@G1@)lable at http://www.bls.gov/cpi/pid10av.pdf (reporting
a rate of inflation of 1.3 percent for Portland and Salem consumers between 2009 and 2010).

® Applying a rate of inflation of 2.9 percent to the 2010 rate returns a rate of $&¥Bureau of Labor and
Statistics, Annual Average Indexes 2011, at 31 (2@&VA)|able at http://www.bls.gov/cpi/pidllav.pdf (reporting
a rate of inflation of 2.9 percent for Portland and Salem consumers between 2010 and 2011).

" Applying a rate of inflation of 2.1 percent to the average reported in the 2012 Survey returns $2&fe $de
Bureau of Labor and Statistics, Semiannual Averages, First Half 2013, at 1 @@il3jle at http://www.bls.gov/
cpi/cpidfvl3.pdf (reporting rates of inflation for Portland and Salem consumers of 1.2 peritentiist half of
2012 and 0.9 percent in the second half)..
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They argue that this case presented novel dfiduli issues because the constitutionality of
juvenile strip searches was “uncteal territory” in the Ninth Cingit. (Mem. in Supp. [242] at

5.) They also point out the attean this case received in thechd press, and extol Mr. Berman’s
“tenacity and ingenuity.”ld. at 5, 7. Finally, Mr. Berman skrves that courts have awarded

him fairly high hourly rates in previous cases. (Berman’s Decl. [243] &#f IV.) Specifically,
Magistrate Judge Papak found $250 per hour teasonable in 2009, and Judge Kalberer of the
Yamhill County Circuit Court found $275 per hour to be reasonable in 2Z8ha, 2009 WL
1162085, at *3; Mr. Berman'’s Decl. Ex. 2 [255-2] at 1.

Plaintiffs’ arguments do not amount to “amplstification” for such a large departure
from the Survey. First, Mr. Berman providesneason to suppose that the rates he was awarded
in prior cases are remarkable. In fact, Judge Papak’s $250 figtifei&nwas based solely on
the Survey, 2011 WL 1162085, at *3, and Judge Kalte$275 figure is less than the inflation-
adjusted Survey rate that | calculated abdsecond, Mr. Berman offers no explanation why his
2013 rate should apply to tasks performed from 20@012. Difficult as the issues in this case
may have been, a fees award so grossly ostiepf with the Survey is not justified here.

[. Hour s Expended

A party seeking an attorney fees award belae burden of documenting counsel’s hours
adequately.Hendey, 461 U.S. at 433. The party must@akhow that counsel’s hours were
“reasonably expended,” and should exclude howaswviere “excessiveedundant, or otherwise
unnecessary.’'ld. at 434 (internal quotation omitted).

Mr. Berman claims a total of 468 hours in thiatter. (Mr. Berman’s Decl. Ex. A [243-
1] at 16.) He accounts for each indivithdling entry in an itemized listld. Defendants agree

that the listed entries add up to 468 hoursr. Rbberson’s Decl. [248]t 1 10.) When |
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calculated the sum of MBerman’s billing entries, howevdrreturned a total of 469.3 hours. |
believe that typographical errarsMr. Berman'’s list accourfor the discrepancy. For two
entries, he included two decimal points in thenber of hours: he entered “0..8” for one item
and “..45” for another. (Mr. Berman’s Decl. Bx[243-1] at 10, 12.) Hispreadsheet software
likely would not have recognized these entrieswsbers in calculating ¢htotal, resulting in a
sum that was short by 1.3 hours. | will therefase 469.3 hours as the initial total. This breaks
down to 6.0 hours in 2007, 40.7 hour22008, 96.0 hours in 2009, 113.6 hours in 2010, 70.0
hours in 2011, 66.7 hours in 2012, and 76.4 hours in 2013.

Defendants seek a blanket reduction inrRitis’ fees award fotwo reasons: (1) Mr.
Berman’s billing entries are impermissibly vagaad (2) Defendants have not yet received an
executed settlement agreement from PlaintifhBado Fuentes. Defenua also ask that six
categories of billing items be excludedusseasonable. Though | find that no wholesale
reductions in Mr. Berman'’s total hours are wateanas set forth below, | will exclude certain
categories of items.

A. Inadequate Descriptions of Tasks

“[P]laintiff's counsel is not required to rembin great detail how each minute of his time
was expended,” but “can meet his burden-elgh just barely—by sintplisting his hours and
identifying the general subject ther of his time expendituresFischer v. SIB-P.D. Inc., 214
F.3d 1115, 1121 (9th Cir. 2000) (internal quotatima alteration omitted). The District of

Oregon has prevailed upon coungeavoid such general degitions as “‘conference’,

‘telephone call with...’, or ‘caespondence to...” without inatling the subject or purpose of

8 The careful reader will note that these yearly figuresigmito 469.4, not 469.3, hours. The discrepancy results
from rounding each yearlyta to the nearest tenth.
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the event. U.S. Dist. Ct., D. Or., Messdgen the Court Regarding Fee Petitions,
http://www.ord.uscourts.gov/indexp/court-policies-517/fee-petitions (updated Feb. 6, 2013).

Defendants argue that the bulk of Mr. Bermdsilbng entries are too vague to permit the
Court to ascertain the reasonalgles of his requestddes. (Opp’n [247] ab.) They provide
two examples in support of this assertion. Fiirsty note a number ehtries from April of
2010 that mention an “Urgent Reply.” (Mr. Roben’s Decl. Ex. B [249-14t 30.) Defendants
argue that these entries do nwke clear what tasks were performed. (Opp’'n [247] at 6.)
Second, Defendants observe that a number of entries from June 24, 2010, “only provide a date,
name of a person and the case name” without asgrigéon of the subjeanatter of the task.

(Id.; Mr. Roberson’s Decl. Ex. B [249-1] at 33They argue that Mr. Berman'’s total hours
should be reduced to reflect thiggueness. (Opp’n [247] at 7.)

To the contrary, | find that Mr. Berman has adequately accounted for his time in this
case. Defendants’ two examplis not indicate otherwise. As MBerman observes, the entries
labeled “Urgent Reply” from ardescribed as responses to Pi#fsitrequests for updates on the
status of the cas€Reply [254] at 5see Mr. Roberson’s Decl. Ex. B549-1] at 30 (describing
an email to “amy hinmon” as “Requested on Castails 4-27-10 Exp. RéMasburn- 2d Urgent
Reply).) Similarly, preceding items make clézat the June 24, 2010, d@rfy refer to scheduling
a Rule 16 conferencdReply [254] at 6see (Mr. Roberson’s Decl. Ex. B [249-1] at 33 (an
email described only as “RE: Mashburn v. Yam@itlunty” closely follows emails labeled “Re:
Mashburn v. Yamhill County R16").) | also ndteat, if Mr. Berman'’s billing entries were
infected so pervasively with vagueness thhtanket reduction ihis hours was warranted,
Defendants likely would not halmen able to identify and cédir exclusion of six individual

categories of items. | decline to redide Berman’s billed hours for vagueness.
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B. Plaintiff Fuentes’s Final Signed Settlement

Defendants assert in their opposition memdtan that they have not yet received a
signed settlement from Plaintiff Feando Fuentes, Jr. (Opp’n [244t]10.) They argue that the
fees award should be reduced by one éigintil they receive that document. Mr. Berman
notes in reply that Mr. Fuentes executedgaed settlement agreement on February 3, 2014.
(Mr. Berman’s Decl. Ex. 1 [255-1] at 1.) Aaclingly, the defect Defendants advance has been
remedied and no reduction is warranted.

C. Time Spent Drafting theComplaint and Amendments

Mr. Berman billed a total d31.5 hours in preparing drafts tbfe original complaint and
subsequent amendments. (Mr. Robersond.[)248] at § 8; Ex. B [249-1] at 61-63.)
Defendants argue that this totakiscessive for two reasons. Fittsiey observe that Mr. Berman
based the complaint in this case at least ingrarhodels he receivedin other litigators.
(Opp’n [247] at 7 (citing Mr. Berman’s Decl. EX.[243-1] at 1.) Second, they observe that
Plaintiffs did not win recovery on all die theories that Mr. Berman advancéd.

| do not find Defendants’ arguments persuasivVleir bare observation that Mr. Berman
relied on templates to prepare the complaint d@¢$ead me to believe that he was spinning his
wheels needlessly. Their argument that Plaindiifisnot succeed on every avenue of recovery is
redundant, because they assert this fact asd@pendent basis for reducing his award elsewhere
in their opposition. (Opp’n [247] at 8-9.) Idme to reduce the number of hours Mr. Berman
billed for drafting the complaint.

D. Clerical Tasks

“Costs associated with clerical tasks amgdglly considered ovegad expenses reflected

in the hourly billing rate, andre not properly reimbursable&rand v. Auto. Machinists
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Pension Trust, No. 06-1193, 2007 WL 2029068, at *5 (Or. July 11, 2007). Accordingly,

courts do not award fees for “work which can often be accomplished by non-lawyers but which a
lawyer may do because he has no other help availablessouri v. Jenkins by Agyel, 491 U.S.

275, 288 n.10 (1989). A number of courts hbowend communications with opposing counsel

and the court for scheduling purgsso be clerical tasksee, e.g., Robinson v. Plourde, 717 F.

Supp. 2d 1092, 1099 (D. Haw. 2010) (“Tasks such.azommunication with court staff,

scheduling, and corresponding regarding deasfljrage clerical and not compensableS)yia,

2009 WL 1162085, at *3 (rejecting akerical Mr. Berman'’s “efforts to schedule discovery and
various other matters reédad to the litigation”).

Defendants assert that three categories ohdiltems are clericalFirst, they observe
that Mr. Berman included time spent uploadimguments to CM/ECF in forty-five billing
entries. (Mr. Roberson’s De¢R48] at § 14.) Defendants ndtet the billing entries do not
segregate the time spent uplogy the files from the the spent drafting themd. Second, Mr.
Berman billed a total of 0.5 hours for sending entaildefense counsel or a court reporter to ask
for a copy of a documentd. Third, Mr. Berman billed a maber of hours for “scheduling.ld.
Defendants do not attempt to estimate a totaiber of hours for the scheduling items, but
request a blanket deduction®8000 for all three clerical $&s. (Opp’n [247] at 8.)

Plaintiffs concede that uploading documents is a clerical task. (Reply [254] at 8.) They
surmise that Mr. Berman spent 0.05 hours on eaétad, and suggest a reduction of 22.5 hours.
Id. They do not concede that Mr. Berman’s efdd schedule conferences and depositions were
clerical, but argue that, if hCourt deems them so, his time billed should be reduced by 6.8
hours. They do not respond to Defendants’réissethat 0.5 hours should be deducted for

emails requesting copies of documents.
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| find that all three of the tasks Defendaidentify are clerical. Concerning document
uploads, moreover, | disagree with the numbédraafrs Plaintiffs propose. Mr. Berman asserted
in a declaration that his “miniam billing increment is 0.1 hours.” (Mr. Bermamlecl. [243] at
1 V.) 1will therefore deduct 0.1 hours for eaattry in which Mr. Berman billed time for
uploading a document. Because | find only fdhgee such entries, | will deduct 4.3 hours in
total. This amounts to 0.2 hours in 2008 hours in 2009, 1.7 hours in 2010, 0.5 hours in 2011,
0.7 hours in 2012, and 0.6 hours in 2013.

| will also deduct time from Mr. Berman'’s hours for communications related to
scheduling. | count a total of 8.5 hoursgditing down to 2.4 houis 2009, 2.9 hours in 2010,
1.9 hours in 2011, 1.1 hours in 2012, and 0.3 hou29118. | will further deduct 0.5 hours for
time spent requesting copies of documentsclwhreaks down to 0.1 hours in 2008, 0.3 hours in
2009, and 0.1 hours in 2010. (Mr. Roberson’s Decl. [248] at § 14.)

E. Unsuccessful Legal Theories

A prevailing party is generalinot entitled to an award féime spent pursuing ultimately
unsuccessful claimsHensley, 461 U.S. at 434-35. In determining whether an award should be
reduced for limited success, courts in the Ni@itcuit first determinavhether the unsuccessful
claims are related tine successful claima/ebb v. Soan, 330 F.3d 1158, 1168 (9th Cir. 2003).
Claims are related if they “involve a commoneof facts or are based on related legal
theories.” Id. (emphasis omitted). Recovery should not be reduced if the claims on which the
prevailing party did not succeed aetated to successful claimkd. Second, courts determine
whether the hours reasonably exged provide for satisfactorgcovery in light of the overall
results achievedld. If the party “obtained excellent rdty his attorney should recover a fully

compensatory fee.Hensley, 461 U.S. at 435.
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1. Class Certification

Mr. Berman spent 46.6 hours on his ultimat@hguccessful motion to certify a class.
(Mr. Roberson’s Decl. [248] at  6.) Defendantsuld like this entire amount deducted from the
total, calling it “an inordinate amounf time.” (Opp’n [247] at 8.)Plaintiffs argue in reply that
the class claims share a common core ofvattt the claims on which Plaintiffs succeeded
because all concerned allegedly unconstitutionalnieatrip searches. (Reply [254] at 12.)

To the contrary, | find that the claims of thetative class are not related to the claims on
which Plaintiffs prevailed. | deed Mr. Berman’s motion to cifiy a class of all juveniles
subjected to a strip search at YCJDC in paause | found that revisions in Yamhill County’s
policies over the years and differences among tieeimistances of individual searches precluded
finding a common question of law or fact. (T22B] 4:23-6:5.) This conclusion is incompatible
with a finding that the claims @he putative class share a comneore of fact or law with the
claims that Plaintiffs cared through settlement.

Ultimately, however, no deduction is warrantestause Mr. Berman achieved “excellent
results.” He not only obtained sizeable damagesdsafar Plaintiffs, but his efforts also led to
at least two opinions holding Yamhill County’s junde strip search policies unconstitutional in
some respects.S¢e Op. & Order [79] at 11-12, 20; F&R09] at 78; Op. & Order [218]
(adopting [209] in part).) These efforts not onlybtted plaintiffs, but kely secured protection
for future juveniles admitted to YCJDC. | decline to deduct any time in connection with Mr.
Berman’s unsuccessful s certification efforts.

2. Motion for Sanctions
Defendants observe that Mr. Berman gpeneteen hours moving unsuccessfully to

impose sanctions against Yamhill County’s “revigeticies.” (Mr. Roberson’s Decl. [249] at
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1 7). They provide no further context, nor an ited list of the entries comprising the nineteen-
hour figure. Defendants would &kall nineteen hours deducted from Plaintiffs’ fees awkdd.

| find that Plaintiffs’ motion for sanctions sufficiently related to their successful claims
to justify awarding the feescanrred in litigating it. On March 11, 2010, | held that Yamhill
County’s strip search policy was unconstitutional. (Op. & Order [79] at 11-12, 20.) Plaintiffs
moved the Court to hold Defendants in contempctober of 2010, asserting that their policy
revisions in the intervening months did not addrthe constitutional violations | identifiedsed
Mem. in Supp. [127] at 5-14.) Spkexally, Plaintiffs appear tthave read my opinion to forbid
YCJDC's practice of searching male juveniles’ foreskizid. at 13. Defendants disputed
this reading of the opinion(Opp’'n [131] at 10-11.) Neverthakg after Plaintiffs moved for
sanctions, Defendants revised YCJDC'’s policy taaee authorization for foreskin searches.
Id. at 11. The motion for sanctions concernezlsame allegedly unconstitutional conduct as
underlay Plaintiffs’ claims for relief. Moreovagiven that these efforts persuaded Defendants to
remove foreskin searches from Yamhill Couatstrip search policy, they were not entirely
unsuccessful. | decline to deduct the tivre Berman spent in moving for sanctions.

3. Voluntarily Dismissed Claims

Defendants observe that Mr. Berman sdefithours in voluntarily dismissing Darcey
Tuttoro’s claims on behalf of mor J.T. (Opp’n [247] at 9 (citing Mr. Roberson’s Decl. [248] at
1 12).) Asserting that J.T.’s clas are not related to those of the current Plaintiffs because “each
plaintiff experienced a differesiearch on different dates,” thaygue that this time should be
deducted from Plaintiffs’ awardd. In reply, Mr. Berman saysnly that 1.6 hours was not an

excessive time to learn and achieve J.T.’s wastismiss his claims. (Reply [254] at 14.)

12 — OPINION AND ORDER



For the same reason that the putative clasmesldo not share a common core of fact
with Plaintiffs’ successful claims, J.T.’s clairaso are not related to Plaintiffs’. The 1.6 hours
that Mr. Berman spent dismissing J.T.’s claims will be deducted from the ultimate fees award.
Each of these hours was expended in 2009.

E. Time Spent After Two Plaintiffs Rected Defendants’ Offer of Judgment

Defendants issued a Rule 68 offer of jodmnt on July 23, 2013, in a total amount of
$105,000 for all eight Plaintiffs’ claims. (Mr. Roberson’s Decl. Ex. A [249].) The offer
restricted recoverable attorney fees to thosarred on or before the date of the off&d. at 2.
Six Plaintiffs accepted, each on August 16, 20llBat 3. Their awards totaled $88,00&e id.
at 2. Plaintiffs Jefory Mashbaion behalf of C.M. and Josephwiis, however, failed to accept
the offer, and with it settlement amounts of $11,500 and $5500, respectiyedy.2—3. Mr.
Berman prepared to go to trial on these Plaintiffs’ claingse, €.g., Proposed Exhibit List
[224]; Witness Statemefi225].) Two weeks before the tridate, Mr. Mashburn and Mr. Lewis
settled their claims for $15,000 and $7500, a $3660 improvement over the offer of
judgment. (Mr. Roberson’s Decl. [248] at § M. Berman billed 36.5ours after the date of
the offer. Id. at { 5.

Defendants argue that Plaintiffs should remtover fees for time spent litigating Mr.
Mashburn’s and Mr. Lewis’s claims after thieyied to accept the offer of judgment. (Opp’'n
[247] at 9.) They assert that the offejudgment’s provision restiiing recoverable fees
applied to Mr. Mashburn’s and Mr. Lewis’sagins, and, alternatively, that the modest
improvement over the terms of the aftlbes not justify the time spent.

Both of Defendants’ argumentest on mistaken premiseisirst, Mr. Mashburn and Mr.

Lewis cannot be bound by the terms of an affiet they did not accept. Second, the amounts
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Mr. Mashburn and Mr. Lewis recovered under thenate settlement represent a thirty-percent
and a thirty-six-percent increase over the respeetounts in the offer of judgment. This is
hardly “modest.” | will not reduce Mr. Bermarhours for time spent after Defendants issued
the offer of judgment.

G. Contact with the Media

Efforts to obtain publicity for a case are “adies that attorneygenerally do at their
own expense.'Gatesv. Gomez, 60 F.3d 525, 535 (9th Cir. 1995}ere, Mr. Berman’s billing
items include a total of 1.6 hours2008 for media contact. (MRoberson’s Decl. Ex. B [249-
1] at 66.) Defendants argue that these hoursldh@udeducted from Mr. Berman’s total.
(Opp’'n [247] at 10.) Mr. Berman concedes ttesluction. (Reply [2543t 15.) | will deduct
1.6 hours for time spent commauating with the media.

H. “Out of Office” Emails

Mr. Berman listed billing entries totalling Ohidurs in which he did no more than read
emails indicating that the sendeas out of the office. (Mr. &berson’s Decl. Ex. B [249-1] at
67.) Defendants request that Hdet these entries from Plaintiffees award. (Opp’n [247] at
10.) Mr. Berman concedes this deduction as W@&keply [254] at 15.) By year, the deduction
amounts to 0.2 hours in 2010, 0.2 hour2@i1, 0.1 hours in 2012, and 0.25 hours in 2013.

In total, after the deductions recommended above, Mr. Berman incurred 6.0 hours in
2007, 38.8 hours in 2008, 91.1 hours in 2009, 108.7 hours in 2010, 67.4 hours in 2011, 64.8

hours in 2012, and 75.3 hours in 2013, for a totdlxdf.9 hours. Based on these totals and the

° Rule 68's terms also do not require that Plaintiffs’ fees award be reduced. Subsection (dp8frRgleres a
party who rejects an offer of judgment to pay the other party’s costs if he fails to win @&ptdgraxcess of the
amount of the offer. Fortunately for Mr. Mashburn and Mr. Lewis, “the term ‘judgment’ in@utecludes the
termination of litigation pursuant to settlementang v. Gates, 36 F.3d 73, 75 (9th Cir. 1994). Because Mr.
Mashburn and Mr. Lewis settled their claims for a greateruatithan that offered in ¢hjudgment, Rule 68(d) does
not prevent them from rewering attorney fees.
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rates set forth above, Plaintiffs’ presumptiwetasonable lodestar figure is $124,524. This
amount exceeds Plaintiffs’ total recovery$dfl10,500. However, the results that Mr. Berman
achieved for Plaintiffs justify a substantial award. Not only have Plaintiffs won compensation
for the harm they suffered, but an unknowable nemab future detainees at YCJDC have been
spared from Yamhill County’s formerly unconstitutional policies.
CONCLUSION

Plaintiffs’ Motion [241] for Attorney Feess GRANTED IN PART and DENIED IN
PART. Defendants are ordered to jdtprney fees in the amount of $124,524.

IT IS SO ORDERED.

DATED this 81N day of April, 2014.

/ s/ M chael W Mbsman

MICHAEL W. MOSMAN
United States District Judge
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