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SIMON, District Judge.

On November 17, 2008, Defendant Regional teeiServices Corporation (“Regional”),
acting as a trustee under Oregon’s Truse®Act (“OTDA”"), Or. Rev. Stat. (“ORS”)

88 86.705 — 86.795, sold the home of Plaintiff Belind&iEhard (“Plaintiff’) at a non-judicial
foreclosure sale. Plaintiff brougtitis action against Regional, &sll as the beneficiary of her
trust deed, Deutsche Bank National Trust Caomypg@Deutsche Bank”), and her loan servicer,
Barclays Capital Real Estate, Inc. d/bleamEq Servicing (“HomEQ”), seeking both a
declaration that the foreclosusale and trustee’s deed aredvand an award of damages.

After a number of rulings were made, the oaas transferred to this court. Dkt. 96. With
leave of the court, the parsi¢hen filed the following motion®eutsche Bank and HomEq move
for summary judgment, Dkt. 107; Regional mof@sreconsideration ahe court’s earlier
decision denying Regional’s motion for summparggment, Dkt. 110; and Plaintiff moves for
reconsideration of the ad’s earlier rulings anébr partial summary judgment. Dkt. 115. For the
reasons discussed below, Deutsche Bank and HomEQ's motisanfionary judgment is granted
in part and denied in part; Bienal’'s motion for reconsiderati is granted and its motion for
summary judgment is granteahd Plaintiff's motion for recomderation and partial summary
judgment is granted in part and denied in part.

111

111
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BACKGROUND

On June 9, 2005, Plaintiff obtained a loar$ad#5,000 from Meritage Mortgage Corp. to
purchase residential real property in PardaOregon. Plaintiff sigriea note in favor of
Meritage and a trust deed naming Mortgatgsctronic Registration Systems (“MERS”) as
beneficiary. Dkt. 40-2, Exs. A-B. On May 21, 2007, Rk assigned the beneftinterest in the
trust deed to Deutsche Bank. Dkt. 40-2, Ex(D.the same day, Deutsche Bank appointed
Regional as successor trustee. Dkt. 40-2, Ex. E.

Plaintiff became delinquent on the loanHebruary 2008. Dkt. 40-2, Ex. F. Regional
recorded a notice of default on April 14, 20081.D10-2, Ex. H. On August 8, 2008, Plaintiff
and HomeEq entered into a “Forbearance Agreeindntler that agreement, Plaintiff agreed to
make monthly payments 68,342.89, beginning that day, fok shonths, and then a balloon
payment of $24,328.08 on February 8, 2009. Dki24Bx. L. During the pendency of the
Forbearance Agreement, Plaintiff was tteatpt to sell the property while Defendants
temporarily suspended foreclosure proceedings. Dkt. 40 § 11.

According to the Forbearance Agreement: “While Borrower remains obligated pursuant

to the terms of the Loan to make regular rhbnpayments, foreclosure proceedings shall be
held in abeyance for the term of this Agment provided Borrower makes the forbearance
payments as described above and all othersteifrthis Agreement have been satisfied.”
Dkt. 40-2, Ex. L. Term 14 of the Forbearancedament provides: “Certified Funds: All money
paid to HomEq during the term of this Agreemenist be in certified funds (i.e., money order,
bank cashier, checksif] etc.)” Id.

Plaintiff made her first tew monthly payments under the Agreement, in August and

September, by bank wire transfer, and HoraEcepted both. Dkt. 44 § 8; Dkt 36 T 13. In
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October 2008, Plaintiff sethter third payment by electronic funds transfBikt. 44 9.
According to HomEq, Plaintiff’s third paymewas not sent by “certified funds.” Dkt. 36 { 14.
HomEq, therefore, rejected Plaintiff's thirdymaent. Dkt. 40 7 12-13; Dkt. 44 § 11. According
to Defendants, Plaintiff’s failure to pay by cagdd funds resulted “in the payment being rejected
and plaintiff ending up in default once agdiDkt. 40 § 12. Regional then resumed the
foreclosure process and held astee’s sale on November 17, 2008.

Plaintiff filed this action in January 2009, adsey claims for: () declaratory relief
based on alleged violations of the OTDA andRbebearance Agreement; (2) breach of the trust
deed and promissory note; (3ustler of title; (4) quiet title;rad (5) wrongful foreclosure. The
parties briefed and argued summary judgmentanstto Magistrate Judglhn V. Acosta. In
her briefing, Plaintiff elected tabandon her claim for slandertafe. Dkt. 58 at 13. After Judge
Acosta issued his findings and recommendations (“F&R”) recommending that some of
Plaintiff's claims be dismissed, Dkt. 79, the pastfiled objections to thF&R. District Judge
Marco Hernandez reviewed those objections aadtgd in part and deniad part Defendants’
motion for summary judgment wittespect to the claim for dechtory relief. Judge Hernandez
also dismissed the quiet title claim, butd&nd the claim for wrongf foreclosure. Judge
Hernandez did not address the breach ofrachtlaim. Dkt. 90 (“Hernandez Op.”).

In September 2011, the case was transferred to this court. Dkt. 96. The court permitted
the parties to file new motions for summarggment. Dkt. 97. The following motions are

currently before the court: Deutsche Bamd HomEQ's motion fosummary judgment,

! The parties refer to the method of paymesed by Plaintiff in several ways. Plaintiff
initially called it an “online payment.” Dké4 1 9. In her memorandum in support of her motion
for summary judgment and reconsideration, howestee refers to her method of payment as
“electronic funds transferDkt. 116 at 2. Defendants calFf€EHECKFREE” or “Bill Pay.”

Dkt. 40 7 12.
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Dkt. 107; Regional’s motion for reconsideratiminthe court’s earlieruling denying Regional’s
motion for summary judgment, DKt10; and Plaintiff's motion foreconsideration and partial
summary judgment, Dkt. 115.
STANDARDS

A party is entitled to summary judgmenttie “movant shows that there is no genuine
dispute as to any material fact and the mowaettitled to judgment as a matter of law.”
Fed. R. Civ. P. 56(a). On a motion for summaiggment, the court mustew the evidence in
the light most favorable to the non-movant amast draw all reasonable inferences in the non-
movant’s favorClicks Billiards Inc. v. Sixshooters In@51 F.3d 1252, 1257 (9th Cir. 2001).
“Credibility determinations, the weighing tiie evidence, and the drawing of legitimate
inferences from the facts are jury functions, not those of a judge . . . ruling on a motion for
summary judgment.’Rezner v. Bayerische Hypo-Und Vereinsbank @36 F.3d 866, 871
(2010) (quotindAnderson v. Liberty Lobby, In&77 U.S. 242, 255 (1986)). “Summary
judgment is not appropriate if a reasonabig juewing the summary judgment record could
find by a preponderance of the evidence that thetifas entitled to averdict in his favor.”
Davis v. Team Elec. C&20 F.3d 1080, 1089 (9th Cir. 2008).

DISCUSSION

The parties’ motions raise six principal issu(1) whether Plaiifif or HomEq breached
the Forbearance Agreement; {@)ether Deutsche Bank’s appaient of Regional as successor
trustee was effective; (3) whether Regional lallyfnoticed the foreclosure sale; (4) whether
there was an unrecorded assignment from §diat Bank to Morgan Stanley; (5) whether
Plaintiff has established a genuine dispute fal tm her claim for wrongiuoreclosure; and (6)

whether emotional distress damagesarailable for breach of contract.
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A. Forbearance Agreement

Plaintiff contends that HomEq breached the Forbearance Agreement by foreclosing and
selling her home in November 2008. In order to prevail on a claim based on breach of contract
against HomEq, Plaintiff must “plead and prdber] own substantial performance’ of the
contract’s termslron Horse Eng’g Co., Inc. v. Northwest Rubber Extruders, @3 Or. App.

402, 416 (2004) (quotind/asserburger v. American Sci. Cheg67 Or. 77, 82 (1973)). HomEq
contends that Plaintiff cannot ddgtbecause she materially breachthe Forbearance
Agreement in October 2008, thereby relieving HomEQq of its promise to forbear foreclosing.
According to HomEq, Plaintiff materially bached the Forbearance Agreement by sending her
third payment by electronic funds transfer (“Efrfdther than certified funds. Dkt. 124 atség
McPherson v. Dauenhauet87 Or. App. 551, 560 (2003) (“a material breach entitles a [non-
breaching] party to rescind a contract”). Thugjegide whether Plaintiff has a claim for breach
of contract against HomEq turns on whetheiriff materially breached the Forbearance
Agreement by sending her third payment&#yT rather than by certified funds.

Plaintiff makes two primary guments in support of her contention that she did not
materially breach the Forbearance Agreement. Riatntiff argues that she did not breach the
Forbearance Agreement because the agregmeemitted her to send payments by EFT.

Dkt. 116 at 1-2. This argumergquires the court tmterpret the Forbearance Agreement and

determine whether that agreement alldiaintiff to submit payments by EFDkt. 40-2,

2 “Sybstantial performance is the antithesis of material breach; if it is determined that a
breach is material . . . it follows that substdngixformance has not been rendered.” 15 R. Lord
WILLISTON ON CONTRACTS § 44:55 (4th ed. 2000).

% The Forbearance Agreement containk@iae-of-law provision rguiring application

of California law. A federal distct court in a diversity case ap@i¢éhe choice-of-law rules of the
forum stateDay & Zimmermann, Inc. v. Challonet23 U.S. 3, 4 (1975). “Oregon couifitst
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Ex. L. “To construe a contractual provision, we first examine tkteofethe disputed provision in
the context of the contract asvlole; if the provision is unanipuous, we construe it as a matter
of law, and our analysis endsbllars v. City of Milwaukig222 Or. App. 384, 388 (2008).

The court finds that the Forbearaggreement is unambiguous. Although that
agreement lists several variet@sacceptable payment, and includes an “etc.” at the end of the
list, the agreement in all cases requires that the payment be meeieifigd funds? An
examination of the definition of “certified ebk” makes clear thateértified funds” means a
payment method in which a third{painstitution, rather than theayor, guarantees, or certifies,

the availability of funds tthe payee. “Certified check” means a “depositor’'s check drawn on a

look to whether there is a material differencensen Oregon substantive law and the law of the
other forum. If there is no material diffei@n— if there is a ‘falseonflict’ — Oregon law
applies.”Angelini v. Delaneyl56 Or. App. 293, 300 (1998) (emphasis in origirsdg also

CACV of Colorado, LLC v. Stevens Or. App. ---, 2012 WL 839259 (2012) (first determining
whether there was material difference betw®eegon and Delaware law, notwithstanding
contract’s choice-of-law provisn). There is no material diffence between California law and
Oregon law regarding the integtation of contracts andeltdetermination of breacBee

Southern Cal. Edison Co. v. Superior Co@T Cal. App. 4th 839, 847 (1998rown v. Grimes
192 Cal. App. 4th 265, 277 (2011). This court, therefore, applies Oregon law to interpret the
Forbearance Agreement and determine drelaintiff materially breached it.

* Plaintiff argues that HomEq's deposiiitestimony proves théte Forbearance
Agreement is ambiguous. Dkt. 116 at 5-6. HonsEgstimony that “I can’t tell you what et
cetera means,” Dkt. 116 at 5, however, estabfionly that HomE(q vgaunsure what other
forms of payment might be encompassed withencategory of “certifi¢ funds.” It does not
demonstrate that the meaning‘ocértified funds” is ambiguous.

In addition, the meaning of “etc.” in this contenust be interpreted in light of the maxim
ejusdem generidVhatever methods of payment are inchiigathin the “etc.” must in all cases
be of the same kind as the methods listed before the Ste.'United States v. Holmé46 F.3d
659, 665 (9th Cir. 2011) Ejusdem generjditerally ‘things of the same kind,” means merely
that we determine the meaningaofeneral term by referencetbe@ others in the list.”). The
other methods preceding “etc.” are describedrasney order, bank cashier, check, etc.”
Defendants note that the comma between “cashrmet™eheck” is a typographical error. Dkt. 76
at 21; F&R at 11. The cover lett® the Forbearance Agreement lists “cashier[’]s check, bank
check, or money order” as examples of certifigats. Dkt. 40-2, Ex. L. Each of those methods
involves a third-peay guarantee.
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bank that guarantees the availépiof funds for the check.” BAck’sLAw DICTIONARY 269
(Bryan A. Garner ed. 2009). “Because the belmkrges the drawer’s amant for the certified
check amount at the tina# certification, the banguaranteeghe availability of the funds for the
payee.”Imports, Etc., Ltd. v. ABF Freight System, Jri&2 F.3d 528, 530 (8th Cir. 1998)
(emphasis added). The same is true of casthibecks; the bank, rather than the payor,
guarantees to the payee the klality of funds. “The customer provides payment to the bank
for the cashier’s check at the time the bank issues the check. The bank therefore makes a
guarantee to the payee for a cashier’s check as Wkll’he Forbearance Agreement
unambiguously required &htiff to make payments in a manner that involved a third-party
guarantee to HomEq of tlavailability of funds.

An EFT, however, does not inwa a guarantee of the availdy of funds. According to
the Electronic Fund Transfer Ac¢tlectronic fund transfer” mearfany transfer of funds, other
than a transaction originated by check, drafsionilar paper instrument, which is initiated
through an electronic terminal, telephonic instratmer computer or magnetic tape so as to
order, instruct, or authorize a financial instion to debit or credit an account.” 15 U.S.C.

§ 1693a(7). This expansive defioii does not include referencethe sort of guarantee that is
the hallmark of a certified chedk a cashier’s check. In fathe staff interpretation of the
Electronic Fund Transfer Act, cideby Plaintiff, Dkt. 116 at 4, supptsrthe conclusion that EFTs
do not involve a third-party guaras of the availability of fund§€eel2 C.F.R. pt. 205, Supp. |
§ 3(b). Because the Forbearance Agreemamtasnbiguous, it is unnecessary to consider
extrinsic evidence to ascertain the intent of theige Plaintiff did not comply with the terms of

the Forbearance Agreement by sitting her third payment by EFT.
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Plaintiff’'s second argument is thaten if she did not complyith the literalterms of the
Forbearance Agreement, she substantiallfopmed her obligations under the Forbearance
Agreement such that HomEq was not free todimse and sell her home. Dkt. 116 at 2. Only “a
material breach entitles anpato rescind a contractMcPherson187 Or. App. at 560;eg also
RESTATEMENT (SECOND) OF CONTRACTS § 237 cmt. d (1981) (“The considerations in
determining whether performancesigbstantial are those . . . fdlgtermining whether a failure is
material.”). “A breach is material if it goes tiee substance of the contract and defeats the object
of the parties’ entenig into the contract.Commerce Mortgage Co. v. Indus. Park,df1 Or.

App. 345, 349 (1990). Whether a breach is mater@aldsarily a question of fact for the jury.
Wasserburger v. American Sci. Che&7 Or. 77, 82 (1973). A breach may be a matter of law,
however, where “the uncontested evidence is comsistdy with the idea of a material breach.”
Commerce Mortgage Cdl01 Or. App. at 349.

The evidence here is not consistemly with the idea of a matial breach.” According
to the Forbearance Agreement, “Borrower [Riffirhas requested that HomEq enter into this
Agreement to hold the foreclosure in abeyamdgle attempting in good faith to make a quick
and reasonable sale of sai@perty.” Dkt. 40-2, Ex. L. Although Bintiff failed to comply with
the literal requirements of therbearance Agreement, neither HomEq nor Deutsche Bank have
established through uncontroverted evidenceRlantiff’'s payment by EFT defeated the object
of that agreement, which was to permit Plaintiff an opportunity to make a quick and reasonable
sale of the property while timely making the agreed-upon payments to Defendants. Thus,
whether Plaintiff materially breached therbearance Agreement — that is, whether she

substantially performelder obligations under the agreememaises a triable issue of fact.
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Although Plaintiff has raised a triable issudaxtt with respect to HomEqQ'’s alleged
breach of the Forbearance Agreement, she hasstablished that the Forbearance Agreement
cured her underlying default on the note andttdeed. The Forbearance Agreement expressly
states that “Borrower remains obligated pursuant to the terms of the Loan to make regular
monthly payments|.]” Dkt. 40-2, Ex. L. It alsaasts that funds paid to HomEq during the term
of the agreement “shall be first@j@d to amounts in arrears[.[d. According to the Notice of
Default, Plaintiff missed three payments betwEebruary and April 2008 and was more than
$10,000 in arrears. Dkt. 40-2, Ex. H. No provisairthe Forbearance Agreement purports to
forgive the amount Plaintiff owes or to cure default. In fact, the Forbearance Agreement is
only an agreement to postpone foreclosure whigen@ff attempts to sell the property. Thus,
notwithstanding whether it was Plaintiff or HoopEhat materially breached the Forbearance
Agreement, the court concludes that Plaintifswadefault on her loan at the time of the
foreclosure. Plaintiff's breach @bntract claim, which depends expressly on establishing that
Plaintiff was not in default on the notadatrust deed, is, therefore, dismissed.

Plaintiff's allegation that HomEq breachd#tw Forbearance Agreement, however, is
relevant to her claim for declaratory relief. Irbsaction (8) of that clainRlaintiff alleges that
“Regional was not entitled to foreclose the Deed of Trust because . . . Deutsche Bank through
Barclays modified the terms of [the] loand accepted payments under that modification
requiring that the foreclosure be canceled.” Compl. { 20.8. The Forbearance Agreement did not
cure Plaintiff’'s default under the note and trdsed, and did not modify the note and the trust
deed. In the Forbearance Agreement, Honoladhehalf of Deutsche Bank, merely and
separately agreed that despite Plaintiff's difat would not foreclose on Plaintiff's home

during the term of the Forbearance Agreement.cthet finds, thereforghat subsection (8) of
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Plaintiff's claim for declaratory relief survives summgudgment to the extent that it claims that
Defendants breached the Forbearance Agreemeat-ditbearance Agreement is also relevant to
Plaintiff's wrongful foreclosug claim, as will be discusden greater detail below.

B. Appointment of Successor Trustee

Plaintiff alleges that “Regional was not entitkedforeclose the Deed of Trust because its
appointment as successor trustee is invalid havasn signed by Fidelity National Foreclosures
and Bankruptcy Solutions on behalf of Barclays, not on behalf of the recorded beneficiary under
the Deed of Trust.” Compl. T 20.3. The AppointmehSuccessor Trustee states that Deutsche
Bank “hereby appoints REGIONATRUSTEE SERVICES CORPORION ... as Successor
Trustee under said trust deed[§eeDkt. 40-2, Ex. E. The signature block states: “Deutsche
Bank National Trust Company as Trestoy FIDELITY NATIONAL FORECLOSURE &
BANKRUPTCY SOLUTIONS as Attorneyni-Fact for BARCLAYS CAPITAL REAL
ESTATE, INC. DBA HOMEQ SERVICING.” In itgnotion for reconsideration and summary
judgment, Regional contends that this appointmaerg valid because agents “have authority to
properly sign documents of a principal.” DkfL1 at 4. The court agrees with Regional.

The signature block indicates that Fidebigned the Appointment of Successor Trustee
on behalf of Deutsche Bank: The signatolieck states “Deutsche Bank National Trust
Company as Trustdsy Fidelity . . . as Attorney-in-Fadébr . . . HomEq.” (Emphasis added and
capitalization omitted.According to VEBSTER S THIRD NEW INTERNATIONAL DICTIONARY 307
(Philip B. Gove ed. 1993), “by” means, inrpdthrough the medium of (an indirect or
subordinate agent)[.]” Thus, the “by” indicatthat Deutsche Bank esuted the document
through the medium of Fidelity. Asming appropriate authorizatidhjs is legally permissible.

An agent with authority to do so may perfornyact permitted of a principal: “Generally, a
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person may appoint an agent to do the sameaadt$o achieve the sarfeggal consequences by
the performance of an act as if he or Bad acted personally.” 3 Am. Jur. 2d Agency § 18
(2012).

Plaintiff, however, contends that Fidelitysgynature is invadl because the document
does not contain or include any evidence that Fiyde&d authority to acin behalf of Deutsche
Bank. Dkt. 125 at 2 (The Appointment of SuccesBuistee “was not signed by Deutsche Bank,
but by a supposed agent (Fidelibf another supposed agenibfHeEq), without evidence that
either agency relationship existed.”). Neitthe OTDA nor Oregon agency law, however,
require proof on the document itself that an agesigising on behalf ats principal. In this
case, Plaintiff alleges that there has been no agehcy authority. It i®laintiff's burden — not
Defendants’ — to prove that poftWhere the non-moving partyears the burden of proof at
trial, the moving party need only prove that thex an absence of evidence to support the non-
moving party’s case.lh re Oracle Corp. Securities Litigatios27 F.3d 376, 387 (9th Cir.
2010). In response to Regional’s summary judgmestion, Plaintiff has failed to introduce any
evidence showing a genuine disp that Fidelity lacked ghauthority to execute the
Appointment of Successor Trustee behalf of Deutsche Bank.

In fact, the only evidence in the record concerning the scope of Fidelity’s authority
suggests that Fidelity had the necessary auyhdriitst, Fidelity’s signature of the Appointment
of Successor Trustee as “Attorney-in-Fact” for HomE(q is some evidence that Fidelity was acting
as an agent for HomEg. Second, HomE(q presentedlaration stating thathad authority to

act as an agent for Deutsche Bank. Dkt. 36Th8s, Defendants have presented evidence that

> Plaintiff has had an oppantity to take discovery in which to adduce evidence that
Fidelity did not have the requileagency authority. Further,d#tiff has not requested more
time, pursuant to Fed. R. Civ. P. 56(d), to take additional discovery on this issue.
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HomEq had the authority to act as an agent fartfne Bank and Fidelityad the authority to
act as an agent for HomEq. THeigelity, albeit indirectly, couléct as an agent for Deutsche
Bank. Plaintiff has failed to establish angéne dispute of fact to the contraBee Celotex Corp.
v. Catretf 477 U.S. 317, 323-24 (1986) (one “of the principal purposes of the summary judgment
rule is to isolate and disposefattually unsupported claims or defenses”). Plaintiff’'s claim that
the Appointment of Successor Trusteeswavalid is, therefore, dismissed.
C. Notice Requirements
Plaintiff alleges that “Regional was not emdlto foreclose the Deed of Trust because
the sale was held on a date tats noticed improperly schedulesid as required under ORS
[8] 86.755.” Compl. T 20.9. Regional argues, howgtlaat “the evidence before the court
demonstrate[s] . . . full complianeeth ORS [§] 86.755[.]" Dkt. 111 at 6.
ORS 8§ 86.755(2) provides:
The trustee or the attorney for the trusteegroagent that the trustee or the attorney
conducting the sale designates, may postponsatleefor one or more periods that total
not more than 180 days from the origindesdate, giving notice of each adjournment by
public proclamation made at the time and plsetefor sale. The trustee, the attorney or
an agent that the trusteethe attorney ds#gnates may makibe proclamation.
Regional relies upon four affidavitlat it contends establishat Regional properly postponed
the sale by “public proclamationSeeDkt. 113-1, Ex. A-D. Plainti responds that the affidavits
are defective and, therefore, “there is no compietvidence to support enal’s assertion that
the postponements were publicly proclaimed.” Dkt. 125 at 4.
During oral argument, Regional requesteadpportunity to submit new declarations

addressing the defects that Plaintiff identified. The court permitted Regional to submit new

declarations. Transcript at 49-50. Regional thelmitted two new declarations. Dkt. 140, 141.
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Taken together, these declarations establishetents of Regional appeared at the time and
place set for the sale and publicly desmed that the sale was postponed.

Nevertheless, Plaintiff objects to these detlans by asserting thaeither “identify[]
the particular property that was being soldvbiat was actually said or proclaimed when the
Declarant supposedly ppsined the sale.” Dkt. 143 at 3. Bathclarations, however, state that
the declarant “by public pclamation postponed the salef the “property thats the subject of
this case.” Plaintiff's contention that the deal@wns are not sufficientlgpecific does not raise a
genuine issue ahaterial factSeeAnderson v. Liberty Lobby, Inet77 U.S. 242, 252 (1986)
(“The mere existence of a scintilla of eviderin support of the plaintiff's position will be
insufficient; there must be evidence on whicé jilry could reasonably find for the plaintiff.”).
Regional properly postponed and tlieacheduled the foreclosure sale.
D. Unrecorded Assignment

Regional asks the court to reconsider khagistrate Judgefinding that “Morgan
Stanley was the beneficiary at the time offttreclosure sale, which means that the second
unrecorded assignment had taken place prior to Isalevas recorded subsequent to sale.” F&R
at 17; Dkt. 111 at 4. Judge Hernandez, howesepressly declined tadopt this finding.
Hernandez Op. at 10. In any event, the cougegwith Regional thddeutsche Bank was the
beneficiary at the time of the foreclosure Sale.
E. Wrongful Foreclosure

Defendants ask that this court to reconsidéings permitting Plaintiff to proceed on her

claim for wrongful foreclosureSeeDkt. 108; Dkt. 111 at 9-1Zompl. 11 32-33; F&R at 21;

® The full name of the beneficiary is “Dische Bank National Trust Company as Trustee
under Pooling and Servicing Agreement Datedfadsovember 1, 2005 Morgan Stanley Home
Equity Loan Trust 2005-4 Mortgage Paswsough Certificates, Series 2005-&&eDkt. 40-2,
Ex. Q.
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Hernandez Op. at 11. Plaintifilgrongful foreclosure claim does nexplain the legal basis of
that claim and may be construedegther a contract claim or art@laim. Dkt.108 at 3. Plaintiff
also has not clarified the basis for her clairhén briefing to this court. In her response to
Deutsche Bank’s motion for summary judgment, iifiistates that “Plaintiff has an action in
tort or contract for Defendants’ intentionaterference with her propy rights.” Dkt. 128 at
1-2. To the extent that Plaiffts wrongful foreclosure claim ibased on contract, it does not
identify which contract providethe basis for the claim: the trust deed, the promissory note, or
the Forbearance Agreement. To the extent, howévatrthe wrongful foreclosure claim is based
in tort, the claim does not revaai what tort theory itelies. Plaintiff proposes a variety of torts
that may be applicable, including conversion,ntitsnal infliction of emotional distress, and
wrongful foreclosureSeeDkt. 125.

The court concludes that Plafhtioes not have a claim — gontract or in tort — for
breach of the note and trust deed or fotation of the OTDA. As explained above,
notwithstanding the Forbearance Agreement, Pfaimtis in default on the note and trust deed at
the time of the foreclosure. Consequently, Plaintiff has no surviving claim for breach of the note
or trust deed. Furthermore, alas explained above, Defendaptroperly appointed Regional as
the successor trustee, and Regil provided proper notice tfe foreclosure sale. Based on
Judge Hernandez’s Opinion and Order, Dkt. 9@, this court’s findingslescribed above, there
are at present no remaining claithat Defendants violated the OTD&Rlaintiff, therefore, has

no claim for damages in tort basedduriies established by that statbite.

" After oral argument on the instant motions, this court decldetes v. ReconTrust Co.
--- F. Supp. 2d ---, 2012 WL 653871 (D. Or. 2012)Jéamesthis court held that an entity such
as MERS that is neither the original lender the lender’s successor noteholder is not a
beneficiary under the OTDA. As &lo, any assignment of the trust deed from the original
beneficiary (the lender) to asessor, or from one successothe next, must be recorded
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Plaintiff has, however, raised a genuine dispftmaterial fact concerning whether she
materially breached the Forbearance AgreenieRtaintiff did not materially breach the
forbearance agreement, it then would appieatr Defendants have materially breached the
Forbearance Agreement by foreclosing. Thusn@famay have a wrongfl foreclosure claim
based on this material breach of the Forbearanceetgent. If this is the substance of Plaintiff's
claim, it lies in contract, not itort. “Contract obligations afgased on the manifested intention
of the parties to a bargainitigansaction, whereas tort obligats are imposed by law — apart
from and independent of promises made and thexefpart from the manseed intention of the
parties — to avoid injury to othersRbraham v. T. Henry Construction, In850 Or. 29, 36
(2011) (internal quotation marks and citatiamsitted). HomEQ'’s agreement to suspend
foreclosure was not a duty imposed by law; isvagoromise expressly made in the Forbearance

Agreement: “The parties agree that for the terrthsf Agreement, foreclosure proceedings shall

pursuant to ORS 8§ 86.735(1) before a #astan conduct a non-jathl foreclosure.
Notwithstanding this decision, rarty has asked the courtrexonsider Judge Hernandez’'s
ruling finding that MERS was the bengéiry in this case. Dkt. 90 at 7.

8 Oregon courts have not expressly recognizéatt of wrongfuforeclosure based on
violations of the OTDA. There is some Qoa case law suggesting a basis for such aSed.
Harper v. Interstate Brewery Cal68 Or. 26, 40 (1942) (“mortgagee in the exercise of a power
of sale of real property owes a duty recognizetth lad law and in equitjo act in good faith
using all reasonable efforts to make the sateefieial to the mortggor by obtaining for the
property the best priaeasonably obtainable™right v. Associates Rancial Services Co. of
Oregon, Inc.59 Or. App. 688, 695 (1982). Wright, the Oregon court of Appeals found that
“the trustee, not defendant bsneficiary of the trust ddeowed a fiduciary duty to” the
grantorsld. The legislature later amended the OTDA, kwer, to provide that a trustee does not
owe a fiduciary duty to the grantor. ORS § &88(7). Because Plaintiff was in default on her
note and trust deed and because Plaintiff hagmaining claims for violations of the OTDA,
there is no basis on which to find that any @& Befendants have breached a duty established by
Oregon’s mortgage and trust ddeds. The court need noteitefore, decide whether Oregon
law would permit a tort of wrongfdbreclosure in the present case.
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be held in abeyance so long as Borrower corapligh all terms of this Agreement.” Dkt. 40-2,
Ex. L. Plaintiff's claim, theefore, lies only in contract.
F. Damages

The final question concerns the measurdavhages. Plaintiff suggests that she may
recover emotional distress damages for breacomiract if such damages were a reasonably
foreseeable result of a Defendant’'s matdatabch. Dkt. 128 at 4. Deutsche Bank and HomEq
respond that “damages for emotional distress map@atvarded in a breach of contract case.”
Dkt. 108 at 4. To determine whether emotiatiatress damages are potentially available for
breach of the Forbearance Agreement, the coust begin by determining whether to apply
Oregon or California law. As noted above, theréshold question in a choice-of-law problem is
whether the laws of the diffanestates actually conflict3pirit Partners, LP v. Stoel Rives LLP
212 Or. App. 295, 301 (2007).

Oregon and California law on tlaailability of emotional ditress damages for breach of
contract appear to be in conflitJnder Oregon law, “damages ai@ recoverable in contract for
purely emotional distressKeltner v. Washington Count$10 Or. 499, 510 (1990). This is the
rule even when emotional securigythe object of the contra@ee idat 510 (Unis, J.,
dissenting). A plaintifimay obtain emotional distress damages only if the breach of contract
caused physical injuryd. at 504, 506-07.

Under California law, however, a plaintifiay, in some instances, recover emotional
distress damages absent a prediphtesical injury. When “the expss object of the contract is

the mental and emotional well-ngi of one of the contracting pig, the breach dhe contract

® Given that Plaintiff's only viable bread contract claim is based on the Forbearance
Agreement, not on the note and trust deeainiff need not, as diésche Bank and HomEq
argue, establish that she could curededault on the netand trust dee&eeDkt. 132 at 4
(“Plaintiff cannot show that sheould have cured the default”).
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may give rise to damages for mergaffering or emotional distresErlich v. Meneze21 Cal.
4th 543, 559 (1999).

Because there appears to be an actualicbbétween Oregon and California law, the
court then must determine which law to gpgalhe Forbearance Agreement provides that it
“shall be governed by and construed in accordance with California law.” Dkt. 40-2, Ex. L.
Oregon’s choice-of-law rules @vide that the law chosen blye parties should govern their
“contractual rights and dutié€ORS § 15.350(1). The law does nbbwever, provide what law
should govern the measure of dansade the absence of a clealesuthe court may turn to the
RESTATEMENT for guidance: “Although RSTATEMENT (SECOND) [OF] CONFLICT OFLAWS is not
the law of Oregon, our courts refer to its prass as a guide in relsing conflict of laws
guestions, especialin contract casesManz v. Continental Aerican Life Ins. Cq.117 Or.

App. 78, 82 (1992). TheEBTATEMENT provides that the measusédamages for breach of

contract is determined by the law chosen by the partestAREMENT (SECOND) OF CONFLICT

OFLAwS 8 207 cmt. a (1971) (“questions]] involvitige measure of recovery for a breach of

contract are determined by the law chosen bypirties”). Thus, whether emotional distress
damages are available for breach of the Forbearance Agreement must be determined by applying
California law.

There is no unequivocal statement of Califariaw deciding whether the express object
of an agreement to forbear foreclosure proceedmti'e mental and emotional well-being of the
homeowner. Because the parties have not briefedjtiestion, the court reserves for another day
deciding whether emotional distress damages aiasle under California law for breach of the
Forbearance Agreement.

111
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CONCLUSION

Plaintiff was in default on the note atrdst deed. Deutschgank properly appointed
Regional the successor trustee. Deutsche Bankhegasoteholder and beneficiary at the time of
the foreclosure sale. Regionabperly postponed and then rescheduled the foreclosure sale.
Plaintiff has raised a triable issue of faohcerning whether D#ésche Bank and HomEq
materially breached the Forbearance Agreenidnmis, in Plaintiff’s first claim for relief,
requesting declaratory relief, the followingtsparagraphs are dismissed: 1 20.2, 1 20.3, 1 20.7,
1 20.9. Plaintiff's second claim for relief, allegibgeach of contract, is dismissed. Plaintiff’'s
fifth claim for relief, alleging wronfyl foreclosure, survives so far as it makes a claim for breach
of contract based on the Forbearance Agreendadge Hernandez’s rulings in his July 6, 2011,
Opinion and Order, Dkt. 90, stand to the exteat they have not beaitered by this Opinion
and Order.

Accordingly, Defendants Deutsche BamiddHomEQ's motion for summary judgment,
Dkt. 107, is GRANTED IN PART AND DBRIED IN PART. Regional’s motion for
reconsideration, Dkt. 110, is GRANTED andgrmal’'s motion for summary judgment, Dkt.
110, is GRANTED. Plaintiff’'s motion for reconsideration and partial summary judgment,
Dkt. 115, is GRANTED IN PRT AND DENIED IN PART.

IT IS SO ORDERED.

Dated this 30th day of March, 2012.

& Michael H. Simon

Mchael H. Simon
Lhited States District Judge
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