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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF OREGON
PORTLAND DIVISION

LEAGUE OF WILDERNESS Case No. 3:10-CV-01397-SI
DEFENDERSBLUE MOUNTAINS
BIODIVERSITY PROJECT,

Plaintiff,

V. AMENDED OPINION AND ORDER

UNITED STATESFOREST SERVICE and
KENT CONNAUGHTON, Regional

Forester, Pacific Northwest Region of the U.S.
Forest Service, in his official capacity,

Defendants.

SIMON, District Judge.
The League of Wilderness Defenders/Blueuxiains Biodiversity Project (“‘LOWD” or

“Plaintiff”) challenges the decision of the U.S.rEést Service and its Regional Forester for the
Pacific Northwest Region (collectively, “Forestr@ee” or “Defendant”)to increase the use of

herbicides in controlling invasive plant spesin the Wallowa-Whitman National Forésthe

! An invasive plant is “a non-native plamhose introduction does @ likely to cause
economic or environmental harm or harnhtoman health.” Exe®©rder No. 13,112, 64 Fed.
Reg. 6,183 (Feb. 3, 1999). Invasive plants are maridHeir ability to spead rapidly in native
ecosystems; they have been identified as agpyirtinreat to the health of the National Forest
System.SeeAdministrative Record (“AR”) 17254, 22622. In particular, “[ijnvasive plants
increase fire hazard, degrade fish and wildliéitat, eliminate rare and endangered plants,
impair water quality and watershed health, anceeskly affect a wide viety of other resource
values such as scenic beautyl aecreational opportunities.” AR22622-22623.
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Wallowa-Whitman National Forest comprises 2i8iom acres in the northeast corner of Oregon
and the western edge of Idaho—an area larger tie states of Delaware and Rhode Island
combined. LOWD argues that the Forest Seruit@pproving an Invasive Plants Treatment
Project for the Wallowa-Whitman National For@ste “Project”), did not comply with three
federal statutes: the National Fortsinagement Act, 16 U.S.C. § 1680seq(“NFMA”); the
National Environmental Policy Act, 42 U.S.C. § 432 keq(“NEPA”); and the Clean Water

Act, 33 U.S.C § 125&t seqt seeks declaratory and injunairelief. The parties have cross-
moved for summary judgment. Fire reasons stated belowe ttourt GRANTS IN PART each
party’s motion for summary judgment aD&ENIES IN PART each party’s motion.

In 2005, the Regional Forester for the Paddorthwest Region of the U.S. Forest
Service (also known as RegiorxBapproved a new managemelirection on preventing and
managing invasive plants. Notably, the newoegi management direction approved an updated
list of ten herbicides for use within RegiorxSTo reflect this newegional direction, the
Wallowa-Whitman National Forest amendedaisal management plan. As required by NEPA,
the Forest Service first prepared an Environialdmpact Statement (“EIS”). After revising the
EIS based on comments from stakeholders asdtOWD, the Forest Service issued a Final
Environmental Impact Statement (the “PajEEIS”) in March 2010, which recommended
increasing the use of herbicidesctintrol invasive plants andl@ving the use of all ten of the
herbicides approved at the regional levele Rorest Supervisor of the Wallowa-Whitman
National Forest approved this recommended @gugdr in a Record of Decision (the “Project

ROD”) in April 2010.
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LOWD appealed that decision within thgency without success. LOWD now seeks
judicial review before thisaurt. The court’s review of an agency’s compliance with NFMA,
NEPA, and the Clean Water Act is limited thye Administrative Procedure Act (“APA”),

5 U.S.C. 8§ 55kt seqThe Lands Council v. McNaib37 F.3d 981, 987 (9th Cir. 2008) (en
banc);Great Basin Mine Watch v. Hanki56 F.3d 955, 961 (9th Cir. 2006). Under the
relevant APA standard, this court may set@asite agency’s decisiamly if it is “arbitrary,
capricious, an abuse of discretion, or othsemot in accordanceith law.” 5 U.S.C.

8 706(2)(A). “Review under thelaitrary and capricious standarg narrow, and [we do] not
substitute [our] judgment for that of the agenc¢Nair, 537 F.3d at 987 (quotirtgarth Island
Inst. v. U.S. Forest Servi42 F.3d 1147, 1156 (9th Cir. 2006)) €adttions in original). As

directed by the Ninth Circuit iMcNair, this court must defer to the agency’s technical expertise,
as long as there is ncedr error of judgmengeead. at 993-94.

LOWD makes three principal arguments. FitsSDWD argues that the Project does not
comply with the local forest management pdandl that the Forest Sére did not adequately
analyze the Project’'s compliancettvNFMA. | conclude that the Fest Service’s explanation of
its modeling data was reasonable and thatrtbéeling data did not contradict the Forest
Service’s conclusion that the Project will compligh the local forest management plan. | also
conclude that the Forest Sar@iadequately analyzed the laijs compliance with NFMA and
that it did so at an appropriate scale.

Second, LOWD argues that the Project$Bnd Project ROD do not satisfy the
requirements of NEPA. | conclude that the Bbi®ervice’s statement of purpose and need for

the Project was not arbitrary or cagous. In particular, | acceptéh-orest Supervisor’s decision
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that the Project should focus primarily on the treattof existing infestations of invasive plants
rather than on prevention of future infestatidredso conclude that theorest Service evaluated
a reasonable range of alternatactions. | agree with LOWD, hawer, that the Forest Service
did not adequately evaluate the cumulative imp#utt the Project might have when considered
in conjunction with other actionés a result, | hold that the Project ROD was arbitrary and
capricious under the APA.

Third and finally, LOWD argues that therést Service should have discussed the
significant possibility that it wodl need to obtain permits in order the Project to comply with
the Clean Water Act. LOWD acknowledges thatRbeest Service did not need permits in order
to comply with the Clean Water Act at ttime the Project ROD and FEIS were adopted.
Instead, LOWD argues that NEPA requiresFoeest Service to discuss a reasonably
foreseeable need to obtain permits. | concludeithes not arbitrary or capricious under NEPA
for the Forest Service not to discuss a likelgraye in law that would require it to obtain

permits.

BACKGROUND

National Environmental Policy Act

The National Environmental Policy ACINEPA”) “declares a broad national
commitment to protecting and promoting environmental qualRpBertson v. Methow Valley
Citizens Councjl490 U.S. 332, 348 (1989). It achieves this purpose by forcing agency
deliberationld. at 350. NEPA does not “mandate partaculesults” for agency decisionmaking,

but “simply prescribes the necessary procdsis,’see alsdMcNair, 537 F.3d at 1000.
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The heart of NEPA is the requirement that, before any “major Federal action[]
significantly affecting the qualitgf the human environment,”@hresponsible official must
prepare “a detailed statement” that includes:

0] the environmental impact of the proposed action,

(i) any adverse environmental effestvhich cannot be avoided should
the proposal be implemented,

(i)  alternatives to th proposed action,

(iv)  the relationship between local shtetm uses of man’s environment
and the maintenance and enhancement of long-term productivity,
and

(V) any irreversible and irretrievablcommitments of resources which
would be involved in the proposadtion should it be implemented.

42 U.S.C. § 4332(C). This environmental impstettement (“EIS”) serves two important
purposes: “[i]t ensures that thgency, in reaching its decisiomijl have available, and will
carefully consider, detailedformation concerning significaginvironmental impacts,” and it
“guarantees that the relevant information willbade available to the larger [public] audience.”
Robertson490 U.S. at 349. Under Ninth Circuit precedent, an agency has taken the requisite
“hard look” at environmentalansequences when its EIS contains all the items listed in

42 U.S.C. § 4332(C) and includes “a full angt thscussion of environmental impact8ftNair,
537 F.3d at 1001. After the agency has taken tlasd‘fook,” however, it ifree to decide that
other values outweigh any ermitmental costs it has identifieBee Robertso@90 U.Sat 350-

51 (“NEPA merely prohibits uninformed—rathgian unwise—agency action.”). Courts will not
“substitute [their] judgment for that of theeagcy concerning the wisdom or prudence of a

proposed action.City of Carmel-by-the-%ev. U.S. Dep’t of Transpl23 F.3d 1142, 1150 (9th
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Cir. 1997) (quotingr. Envtl. Council v. Kunzma®17 F.2d 484, 492 (9th Cir. 1987))
(quotation marks omitted).

Private individuals who can establishratang may challenge the adequacy of an
agency’s NEPA process under the APAn agency’s decision is arbitrary or capricious in
violation of the APA *“if the agency relied dactors Congress did not intend it to consider,
‘entirely failed to consider aimportant aspect of the problenoy offered an explanation ‘that
runs counter to the evidence before the agenty s implausible that could not be ascribed
to a difference in view or theroduct of agency expertise McNair, 537 F.3d at 987 (quoting

Earth Island Inst.442 F.3d at 1156).

. National Forest Management Act

The National Forest Management Act (“NFMA®quires the ForeService to develop
“land and resource management plans” for urfithe National Forest System. 16 U.S.C.
§ 1604(a). Among other considerations, these plarss fptovide for multiple use and sustained
yield of the products and services obtainedrffiNational Forest System lands] in accordance
with the Multiple-Use Sustained-Yield Act @960, and, in particular, include coordination of
outdoor recreation, range, timber, walexd, wildlife and fish, and wilderness.”

Id. § 1604(e)(1}. As the Ninth Circuit has gkained, “NFMA is explicit that wildlife viability is

%2 The Forest Service does mtispute LOWD's standing to b this lawsuit. This court
accepts LOWD's representations (Doc. Nos. 14-16) as adequately demonstrating LOWD’s
constitutional and statutory standir8pe Friends of the Earth, Inc. v. Laidlaw Envtl. Se&238
U.S. 167, 180-81 (20008almon River Concerned Citizens v. Robert8@nF.3d 1346, 1352-55
(9th Cir. 1994).

% The Multiple-Use Sustained-Yield Act of 1966clares that the National Forest System
should be administered to allow for multipises of forest resources, including “outdoor
recreation, range, timber, watershed, andlifgélénd fish purposes.” 16 U.S.C. § 528.
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not the Forest Service’s only considevativhen developing site-specific plansitNair, 537
F.3d at 990. After a land and resource managepiantis adopted for a particular forest, all
subsequent actions.g, “[rlesource plans and permits, comtiss and other instruments for the
use and occupancy of National Forest Systemddg must be consistent with that plan. 16
U.S.C. 8§ 1604(i).

As with NEPA, courts review the ForeService’s compliance with NFMA under the
APA’s arbitrary orcapricious standardcNair, 537 F.3d at 987. The Ninth Circuit has
cautioned that courts must be particularly defi@al when the Forest Service is considering
highly technical issues within itrea of special expertidé. at 993. As “non-scientists,” courts
must not “impose bright-line rules on the For@stvice regarding partical means that it must
take in every case to show us thdtas met the NFMA'’s requirementdd. at 993-94. Instead, a
court may conclude “that the Forest Service adb#rarily or capriciously only when the record
plainly demonstrates that therést Service made a clear ermojudgment in concluding that a

project meets the requirements af tiFMA and relevant Forest Pland: at 994.

1. TheWallowa-Whitman National Forest Land and Resour ce M anagement Plan

The Wallowa-Whitman National Forest’sroent land and resource management plan
(the “Forest Plan”) was adopted in 1990 &iad since been amended a number of times.
AR21933. Of particular relevance, it was arded in 1995 by the Pacific Fish Strategy
(“PACFISH”) and the Inland Native Fish Stegy (“INFISH”). The Forest Plan also
incorporates national policies invasive plant management, but it had not been updated to

reflect developments in these p@i over the last twenty years.

A. PACFISH and INFISH
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PACFISH and INFISH are very similar maygment directions, except that PACFISH
protects the habitaf anadromous fish like Pacific sadm, steelhead and sea-run cutthroat trout,
while INFISH protects the habitat ofland native fish like bull trouSeeAR03520, 03540
(PACFISH); AR03821 (INFISH). PACFISH and INBH are discussed largely interchangeably
throughout this opinion.

PACFISH and INFISH instituted a seriesRiparian Management Objectives (“RMOs”),
which are benchmarks for achieving good halgitenditions for proteted fish. AR03839. For
example, the RMOs describe the appropriateem@mperature and the optimal frequency of
pools in streams. AR03841. PACFISH and INFI&Bb require the demarcation in each
watershed of Riparian Habit@bnservation Areas (“RHCAs”)d. For activities occurring in the
RHCAs or that may potentially degrade them ASH and INFISH set out specific standards
and guidelines SeeAR03843. These standards and guidelinekide restrictions on timber
harvesting, road construction and mainte@amyrazing, recreation, mining, fire control,
hydroelectric projects, and general land nggamaent. AR03844-03850. Of particular relevance
in the present litigation, PAGEH/INFISH standard RA-3 rpiires the Forest Service to
“[a]pply herbicides ... in a manner that does retard or prevent attainment of Riparian
Management Objectives and avoatdverse effects on” listed anadromous or inland native fish.

ARO03849 (INFISH); AR03656 (PACFISH).

AMENDED OPINION AND ORDER - Page 8



B. I nvasive Species and Noxious Weed Management

The Forest Plan also implements thedsb Service’s national strategy, mandated by
statute and Executive Order, to combat threaqp of invasive species and noxious wesde.
AR21934. Before the Project FEIS and ROD, theeBoPlan was aligimewith Region Six’s
1988Record of Decision for Managing Competing and Unwanted Veget#&tiRA1934-21935.
This programmatic direction for managimyasive plants relied primarily on manual and
mechanical treatment methods-g, hand-pulling weeds or usingror power tools to root
out or debilitate unwanted plan8eeAR21950. Use of herbicides was only allowed as a last
resort, and only on sites identified during eamimental assessments conducted in the Wallowa-
Whitman National Forest in 1992 and 198#.That is, herbicidesauld not be used on new
infestations of invasive plants. In additi the herbicides appred for use under this
programmatic direction werelaleveloped before 1980. AR21935.

Federal policy on the previéon and eradicationf invasive species has developed
substantially since 1988. The FealeNoxious Weed Act of 1974 was amended in 1990 to reflect
a more integrated and coordinated weed management appbeach).S.C. § 2814. By
“integrated,” Congress meant tbentrolling of invasive plantthrough an interdisciplinary

approach, including educati, preventive measures, physical treatment methdiislogical

* Physical treatment methods include marama mechanical control methods. Manual
control methods include hand pullingsing hand tools to removeaplts or cut off seed heads,
mulching, hot water steaming, and solarization technicugs (sing black plastic sheeting to
cover unwanted plants). Mechaal control methods involve these of power tools, such as
“mowing, weed whipping, road bshing, root tilling ..., [and] usig heat to reduce plant cover
and root vigor.” AR21970-21971.
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agents, herbicide use, cultural treatment methddsd “general land management practices
such as manipulation of livestook wildlife grazing strategies or improving wildlife or livestock
habitat.”ld. § 2814(e)(4).

The Forest Service implemented this statytirection throughrorest Service Manual
Chapter 2080, which was recently renumbered as Chapter Z@0Manual currently requires
all Forest Service invasive species manage@aentities to include fiveomponents: prevention
of the introduction and spread of invasive pgaearly detection and rapid response (“EDRR”) to
new infestations; control and management d@etwiconsistent with guidance from the National
Invasive Species Council; restoration of nativesystems; and collaboration with other state,
local, and tribal governments and other intereptaties. Efforts to prevent, control, and
eliminate infestations should uae “integrated pest managemeapproach,” which the Forest
Service defines as involving biological, cultiihysical, and chemical (meaning herbicidal)
techniques. Among other action iten€Chapter 2900 instructs thhe management of invasive
plants should be incorporatedarregional programmatic directions, as well as into local forest
land and resource management plans.

In 1999, President Clinton issued Executive Order 13112, which directed federal
agencies to prevent, detect, monitor, and comr@sive plants and taestore native species.

Exec. Order No. 13,112, 64 Fed. Reg. 6,183 (Feb. 3, 189830 created the inter-agency

> Biological methods involve the release'wivertebrate plant feeders or plant
pathogens” that target specifieed populations. They do noteicate target populations but
reduce them over time. AR21971.

® Cultural methods include the “establishmentnaintenance of competitive vegetation,
use of fertilizing, mulching, prescebl burning, or grazing animals.” AR21972.

’ For notice of the final adoption Ghapter 2080, see 61 F.R. 10309 (Mar. 13, 1996).
The current version is aNable at http://www.fs.fed.us/im/directives/dughtml/fsm2000.html.
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Invasive Species Council, the dance of which is incorporatédrough ForesEervice Manual
Chapter 2900. In 2001, the Forest Service adopted a natio®uide to Noxious Weed
Prevention Practice® The Guide provides a “toolbox” ofeed prevention stragees that local
forest rangers can incorporat¢o resource plans, permits)dacontracts. In 2004, the Forest
Service adopted Mational Strategy and ImplementatioraRlIfor Invasive Plant Managemeht
which reiterated the integrated managemept@ach to preventing, controlling, and eradicating
invasive plant species.

To account for these policy developmeiatswell as scientific and technological
advances in treatment methods, the Regionaddter for Region Six adopted in 2005 a final
environmental impact statement and reaafrdecision regarding the prevention and
management of invasiveaits (the “Region Six 2005 FE’ and “Region Six 2005 ROD,”
respectively). These documents amended all fplast in the region, aluding the Forest Plan
of the Wallowa-Whitman National Forest, teinde goals and objectives for invasive plant
management, as well as specific prevention@adning standards. Further implementation of
the updated policy was left, however, to be penfedt in the context of the individual forests.
Significantly, the Region Six 2005 ROD approvedsadif ten herbicides that could be used by
forests in the region to contrahd eradicate invasive speci8geAR17276. As the Regional

Forester noted in the Region Six 2005 ROD, thexethfor an updated list of herbicides for use

8 Available athttp://www.fs.fed.us/invasivespecies/documents/FS_WeedBMP_2001.pdf.
The Forest Service considers noxious weeds to possess “one or more of the following
characteristics: aggressive and difficulty to manage, poisonous, toxisitigaeacarrier or host
of serious insects or disease,” anthgeon-native to the relevant regi@ee idat 4.

® Available at
http://www.fs.fed.us/invasivespecies/dogents/Final_National _Strategy 100804.pdf.
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on National Forest System landsRegion Six” was “one of the primary components of the need

for” an updated invasive plantsanagement direction. AR17277.

C. The Project

To align the Forest Plan with the Regi®ix 2005 ROD, the Wallowa-Whitman National
Forest undertook an Invasive Plamteatment Project, resulting the Project FEIS and ROD.
The Project FEIS recommends, and the Proj&@DRdopts, a plan to treat 22,842 acres of sites
infested with invasive species, which is 0.9geat of the Wallowa-Whitman National Forest’'s
land base. AR22625. Herbicides would be usezbimjunction with other treatments, and the
selection of particulanerbicides and other treaent methods would be dependent on the species
of invasive plant and its location the forest. More than 90 ment of known sites with invasive
species would be treated with herbicidese id All ten herbicides approved by the Region Six
2005 ROD would be available for usé. An EDRR policy was also adopted to allow the use of
herbicides on new infestations of invasive plaBeseAR22668-22669.

LOWD administrativelyappealed the Region Six 200%R and subsequently the
Project ROD. The Forest Service rejectechlagipeals. LOWD thebrought this action under
the APA, challenging the Project FEIS andject ROD’s compliance with NFMA, NEPA, and
the Clean Water Act. Because there are no despigsues of material fact, LOWD moved for
summary judgment on all counts. The Fof&stvice cross-moved for summary judgment,
arguing among other grounds that LOWD hatkéato raise its NFMAarguments in its
administrative appeal before the agency. Fer#dasons that follow, the Forest Service’s

exhaustion argument fails, as do LOWD’s NFMAd Clean Water Act claims. The court,
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however, grants LOWD’s motion for summggudgment on its NEPA claim concerning

cumulative impacts.

DISCUSSION

Compliance with the National Forest Management Act

LOWD raises three argumentdaied to NFMA. First, it argues that the Project violates
NFMA because it is not compliant with PAGSH/INFISH standard RA-3, which has been
incorporated into the Forest Plan. Second\IDargues that the Forest Service did not
adequately analyze the Projesctompliance with NFMA, specdally its compliance with the
PACFISH/INFISH component of éhForest Plan. Third, LOWD gwes that the Forest Service
evaluated the PACFISH/INFISHastdards at too broad a scdlereby masking harmful effects
of increased herbicide usethe stream-specific level.

As a preliminary matter, the Forest Seeviesponds that LOWD did not exhaust its
administrative remedies for its NFMA claims. Fbe reasons that follow, | hold that Plaintiff
did adequately raise these concerns befa@agency. | then consider LOWD’s three NFMA

arguments in turn and find them to be without merit.

A. Exhaustion

The Forest Service argues that LOWD did raage its NFMA compliance arguments in
its administrative appeal oféiProject ROD and FEIS and tetare failed to exhaust its
administrative remedies.

The Ninth Circuit interprets thexhaustion requirement broadBee, e.gNat'| Parks &
Conservation Ass’n v. Bureau of Land Mgr606 F.3d 1058, 1065 (9th Cir. 2010). The purpose

of the requirement is “to avoid premature clasnsl to ensure that the agency possessed of the
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most expertise in an area be given fitgitsat resolving a claimant’s difficultiedda. Sporting
Cong., Inc. v. Rittenhous805 F.3d 957, 965 (9th Cir. 2002). Thus, “[t]he plaintiffs have
exhausted their administrative a&as if the appeal, taken as hole, provided sufficient notice
to the Forest Service to affortdthe opportunity to rectify theiolations thathe plaintiffs
alleged.”Native Ecosystems Council v. Domhe4 F.3d 886, 899 (9th Cir. 2002). In
particular, “a claimant need not raise an issue using precise legal formulations, as long as enough
clarity is provided that the deocisi maker understands the issue raiséde Lands Council v.
McNair, 629 F.3d 1070, 1076 (9th Cir. 2010). An argument is not preserved, however, if “the
connection between [the lawiasue] and the concerraised is too attenuatedsreat Basin
Mine Watch 456 F.3d at 96 Rarticularly where different Ves might be implicated by the
plaintiff's “general comments,5ome identification of the Waallegedly violated may be
necessarySee idUltimately, “there is no bght-line standard as to when this requirement has
been met[,] and we musbnsider exhaustion argumsertn a case-by-case basRittenhousg
305 F.3dat 965.

LOWD notes that in its admistrative appeal of the Project ROD and FEIS, it explicitly
incorporated all of the argums it raised in its administiige appeal of the Region Six 2005
ROD. SeeAR22718-22719. The Forest Service, whenévusly denied LOWD'’s appeal of

the Region Six 2005 ROD, cleanyderstood that appeal to miFMA compliance concerrdS.

9 The administrative law judge understoodWO to be arguing that the Region Six
2005 FEIS “lacks disclosure of whethéieated streams are currently meeting
PACFISH/INFISH standards, and ‘adequate gaik ... regarding specific project design and
implementation in areas where streams fail B8tPACFISH/INFISH andf state standards.”
Supp. AR 13 (quoting LOWD'’s notice of appedi).response, the administrative law judge
noted, “[a]t the project-level theffects of treatment on water cesces will be more precisely
evaluated and the determinatiorvdiether a particular project é®nsistent with PACFISH and
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In addition, in a passage of LOVMDadministrative appeal of the Project ROD and FEIS entitled

“NFMA Violations,” LOWD argued that:

The ROD and FEIS violate the NFMA, applicable planning regulations,

. and the [Wallowa-Whitman National Forest] Forest Plan .... These
statutes, regulations armulan provisions require the USFS to make site
specific decisions consistent with thpplicable land management plan, to
maintain diversity if [stet] plant and animal communities, to maintain viable
populations of native species, to awak impacts to and to protect
endangered threatened and sensitivexigs, [and] to protect and monitor
streams using field surveys .... The USFS’s failure to ... cite adequate
science in support of its numeroussupported assertions and conclusions
regarding the safety of the proposedidi@de applicationand the efficacy
of the [project design features], &so a violation of 36 CFR Section
219.35(a)’'s requirement to use thbest available science when
implementing forest plans.

AR22753. Thus, LOWD argued before the ageney the Project ROD and FEIS lacked the
data and analysis to establish compliance witMWFand the Forest Plan. This is sufficient to
preserve LOWD'’s procedural arguments it Forest Servicgid not ensure NFMA
compliance. These concerns are not by therasehowever, sufficiently specific to preserve
LOWD’s argument that theubsequent Project ROD and ISEviolate PACFISH/INFISH
standard RA-3 in particular.

LOWD does not appear to have mentionedddad RA-3 explicitly in its administrative
appeal. Instead, LOWD appears to only haeferenced PACFISH/INFISH once, in passige
AR22746. It was not, however, necessarily requiredbtso in order to preserve the full scope of
its NFMA claims.See, e.gGreat Basin Mine Watch56 F.3d at 965. The court finds that
LOWD provided the Forest Sepé with adequate notice of gsbstantive concern that the

Project would not comply with standard RA-3.dddition to explicitlyappealing the Forest

INFISH, state water quality standis, as well as existing Ford¥an management direction can
best be madeld.
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Service’s compliance with NFMA and the Forest Plan, LOWD repeagagiyessed concern that
the use of a specific herbicide, picloram, ccudam riparian habitats. For example, LOWD was
worried that “[s]everal strams within the Wallowa-Whitman National Forest are already
impaired, and the Proposed Action plans to useitidds near these water bodies, both in spot
and broadcast treatments (6,345 acres within PACFISH/INFISH Riparian Habitat Conservation
Areas).” AR22746see also id(“Appellant is very concerneabout effects from spraying in
riparian areas, especially regarding the pgmesffects to Snake River Sockeye Salmonl[.]");
AR22738. Collectively, these comments alerted the$idService to LOWD’s concern that the
Project did not comply with the Forest Plan #imat the use of herbicides near streams would
harm habitats protected by PACFISH/INFISFhis is sufficient to preserve LOWD’s
substantive NFMA argument.

In sum, while more precision and detail would have been preferab@\WD did
exhaust its administrative remedies for itsNNk-compliance claimsrad may now bring those

arguments before this court.

B. PACFISH/INFISH Standard RA-3

LOWD first argues that the Project does not comply with the Wallowa-Whitman National
Forest’s Forest Plan, in pattiar standard RA-3 of PACFISHNFISH. RA-3 requires the Forest
Service to “[a]pply herbicides, pesticides, anlder toxicants, and other chemicals in a manner
that does not retard or pretexttainment of Ripgan Management Objectives and avoids

adverse effects on” listed anadromousnteind native fish. AR03849 (INFISH); AR03656

1 See generally Great Basin Mine WatdB6 F.3d at 965, 967-68, 97r. Natural
Desert Ass’'n v. McDanig¥51 F. Supp. 2d 1151, 1159-62 (D. Or. 2011) (summarizing Ninth
Circuit case law on exhaustion requirementhacontext of environmental litigation).
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(PACFISH). Before addressing the meritd @WD’s argument, | resolve the parties’
disagreement over the meaning of standard RA-3.

1. Interpretation of Standard RA-3

The Forest Service’s interpretation of a FoRan is entitled to substantial deference.
See League of Wilderness Defasd@lue Mountains Biodiversityroject v. U.S. Forest Seyv.
549 F.3d 1211, 1223 (9th Cir. 2008) (citiager v. Robbins519 U.S. 452, 461-62 (1997)).
“[W]e have effectively treated forest plan direetsvas equivalent toderal regulations adopted
under the APA, deferring to the Forest Servigeferpretation of plawlirectives that are
susceptible to more than one meaning urtlessnterpretation iplainly erroneous or
inconsistent with the directiveSiskiyou Reg’l Educ. Project v. U.S. Forest S&65 F.3d 545,
555 (9th Cir. 2009)see also Ecology Ctr. v. Castane8d4 F.3d 652, 661 (9th Cir. 2009)
(“IW]e defer to the Forest Service’s reasonable interpretation of the Forest Plan’s
requirements.”}?

RA-3 includes two distinct requirementsattherbicides be applied in a manner that
“does not retard or prevent thitaanment of Riparian ManagemeDbjectives,” and that they be
applied in a manner that “avoids adverse effegtsprotected fish. The parties do not dispute the
meaning of the first requirement. The RMOs bsted elsewhere in PACFISH/INFISH, and
PACFISH and INFISH bdt define “retard.'SeeAR03840 (INFISH) (“[T]o slow the rate of

recovery below the near natural rate of recgvieno additional human caused disturbance was

12 UnderAuer, courts must defer to an agencyigerpretation of an ambiguous regulation
unless that interpretation is piéy erroneous or inconsistewith the statutory directiveéSee,
e.g, Siskiyou Reg’l Educ. Projedi65 F.3d at 555 & n.9%For examples of Forest Service
interpretations of Forest Plans that the Ni@ircuit has nonethelessund unreasonable, see
Hapner v. Tidwell621 F.3d 1239, 1250-51 (9th Cir. 2010), &adive Ecosystems Council v.
U.S. Forest Servicel18 F.3d 953, 960-64 (9th Cir. 2005).
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placed on the system.”); AR03617 (PACFISH) (“Marably slow recovery of any identified
RMO feature ... that is worddan the objective level.”).

The parties dispute, however, what it mean@tmid adverse effects.” Each starts with
the definition of “adverse effectsficluded in PACFISH and INFISH:

Adverse effects include short- or longrterdirect or indirect management-related

impacts of an individual or cumulative tnge, such as morig}, reduced growth

or other adverse physiological changesakament of fish, physical disturbance

of redds, reduced reproductive succestaysdel or premature miation, or other

adverse behavioral changes to listeddaomous fish at any life stage.
AR03612 (PACFISH)see alscAR03949 (INFISH). The parties aldmth point to the following
definition of “avoid” included in PACFISH: “fply pre-project planing, best available
technology, management practices, and scierkifowledge to eliminate known management
induced impact$o the greatest extent practicatdad minimize the risk of other potential
impacts.” AR03612 (emphasis addétiT.he Forest Service furthaptes that PACFISH defines
“minimize” as “[a]pply pre-project planning, beavailable technology, management practices,
and scientific knowledge to limitp the greatest é&nt practicablethe magnitude, extent,
and/or duration of an activity and/effect.” AR03615 (mphasis added).

Based on these definitions, the Forest Serinterprets “avoid adverse effects” as
requiring it to use pre-projeptanning, best available tecHogy, management practices, and
scientific knowledge to limit or eliminate, tbe greatest extentamticable, both known and

unknown impacts that adversely affésted anadromous and nativdand fish and their critical

habitat. This is a reasonable imteetation of RA-3 by the ForeService and warrants deference.

13 INFISH does not specifically define the term “avoid.”
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LOWD would instead interpret “avoid” as proiting any action thatay result in harm
to protected fish. Pointing toghH~ourth Circuit’s decision i€@ity of Columbia v. Costl&10
F.2d 1009 (4th Cir. 1983), LOWD argues thatphease “to the greatest extent practicable”
should be understood “as requiring an agen@ptoply with legal requirements to the fullest
extent to which it is legallgapable of complying under the lawl.’s Sur-Reply Opp’n Defs.’
Cross-Mot. Summ. J. 7 n.7. TReurth Circuit’s reasoning i@ostle however, sheds no light on
the interpretation aftandard RA-3. Th€ostlecourt interpreted 42 U.S.C. § 4655, which is part
of the Uniform Relocation and Real Propeityquisitions Policies Act of 1970 (“URRPAPA”).
For a state agency to receive federal fundsafiod acquisition projects, URRPAPA requires the
state to apply URRPAPA's land acquisitiorlip@es “to the greatest extent practicableder
State law’ 42 U.S.C. § 4655(a)(1) (emphasis addddie Fourth Circuit concluded that
“practicable,” in light of the adjoining phraserider State law,” meantdtthe fullest extent to
which [the state agency] is legally capable of complying under state@astle 710 F.2d at
1013. In contrast, standard RA-3 and the related PACFISH/INFISH definitions make no
reference to legal limitations. Here, the phrasettie greatest extent practicable” qualifies a
reference to pre-projectanining, best available techngly, management practices, and
scientific knowledge—all of wich are tools, not mandates.

More significantly, LOWD’s proposed intaemgtation of RA-3 would conflict with the
context of NFMA, which requires the Forest Seevio manage the National Forest System lands
not only to protect wildlife andiilderness, but also to enaldestainable use of the forests’
resourcesSee McNair537 F.3d at 990. Other uses of the Wallowa-Whitman National Forest,

such as logging and grazing, will necessarily heormeimpact on fish habitat. If standard RA-3
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were interpreted as prohibitiradl possible adverse effects, it wdwffectively foreclose other
uses of the forest, which is contrary te furpose of NFMA. Indek contrary to LOWD'’s
characterization? PACFISH and INFISH do not prioritizeabitat conservation and restoration
at the expense of all other imtsts. As the INFISH ROD notetlye recognize the selection of
this alternative will concern many people who this alternative provided either too much or
not enough protection.” AR03826. Theapted strategy “representatlagencies’ judgment of
the best balance among competing interestsstareds to the need to provide a high level of
protection for anadromous fish habitat, withannecessarily resttiog existing contracts,
permits and other authorizations, managementidllity, or the flow of goods and services.”
AR03524-03525 (PACFISHY,

The Forest Service’s interpretation of RAi&ns with the cotext and purpose of
NFMA, the Forest Plan, and PACFISH/INFISFhe court therefore defers to the Forest
Service’s interpretation of RA-3’s “avoid adversffects” standard as requiring the Forest
Service to use management practices, sciekiifowledge, and best available technology to

limit or eliminate harms to protectedlfi to the greatest extent practicable.

14 See, e.g.Pl’s Mem. Supp. Mot. Summ. J. 9 (“PACFISH standards are incredibly
stringent, forbidding any activés that could adversely affect anadromous fish, without
gualification.”).

> The INFISH ROD also explained that the adopted management direction “would have
an acceptable effect on management activitied,low social and economic costs. ... [A]
maximum of 1 percent of the volume of timber harvest and 3.3 percent of the current permitted
livestock use may need to be modified to avoid an unacceptable risk.” AR03826.
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2. Application of Standard RA-3

This brings us to the question of whatkige Forest Servicacted arbitrarily or
capriciously when it concluded that the Propould comply with the Forest Plan, including
standard RA-3. As the Nih Circuit explained itMcNair:

[T]he Forest Service must support @dsnclusions that @roject meets the
requirements of the NFMA and relevafdrest Plan with studies that the
agency, in its expertise, deems reliaflbe Forest Service must explain the
conclusions it has drawn from ithasen methodology, and the reasons it
considers the underlying evidence torbkable. We will conclude that the
Forest Service acts arbitrarily and cajmrsly only when the record plainly
demonstrates that the Forest Sesvibade a clear error in judgment in

concluding that a projeéeneets the requirements of the NFMA and relevant
Forest Plan.

537 F.3dat 994. Applying this standard to the ProjEEIS and ROD, | hold that the Forest
Service made no clear error in judgment inatioding that the Project would comply with
NFMA.

LOWD argues that the Forest Service’s adata demonstrates that the Project will
violate standard RA-3. In partitar, LOWD points to two sitepecific models of the aerial
application of the herbicide picloramathare discussed the Project FEISSeeAR22277. The
modeling suggested a “hazard quotient” gretiten one, which means that the expected
exposure concentration for the hieitle was more than negligiblSseeAR22268, 22277°
Based on this modeling, the Project FEIS stateshieaderial application gdicloram “may have
adverse effects to steelhead|mon and bull trout populatiodgrectly downstream of the

treatment site.” AR22278. LOWD refien this and related statemetasrgue that the Project

18 See alsdefs.’ Br. Supp. Cross-Mot. Summ.& Resp. Pl.’s Mot. Summ. J. 13 n.5
(explaining that a hazalotient less than one indicates certainty thagffects will occur).
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will adversely affect anadromous and inland native fish and therefore does not comply with
standard RA-3.

| do not agree with this argument for three oges First, the statements that the Project
“may have adverse effects” on fish were ralatea “likely to adversely affect” finding under
the Endangered Species Act (“‘ESA”). A “likdly adversely affect” finding under the ESA does
not equate with a violation de “avoid adverse effects” stamdaf RA-3. Under the ESA, a
federal agency must consider whether a propastdn “may affect listeé species or critical
habitat.” 50 C.F.R. § 402.14(a).itfconcludes that the actionay affect protected species, it
must initiate a consultatigorocess with other agenciéd. The triggering level for this ESA
consultation process is very loecause it is illegal for a fethld agency to “take” any species
protected under the ESA, 16 UCS81538(a)(1)(B), any risk oftaking requires the agency to
comply with the ESA’s consultation and permitting requirem&ntéwus, if the Forest Service
could not say with certainty thab harm would result to protectegecies, it was required by the
ESA to initiate the consultation process. This was the import and the effect of the Project FEIS’s
finding that the Project “may have\atse effects” on protected fish.

LOWD, however, argues that such statete@apresent concessions that the Project
would violate RA-3. This incorrectly assumes RBAlirects a zero-tolerance standard. The court
has accepted the Forest Service’s imgdion of RA-3, under which the bgvessibility of

harm is not a per se violation of RA-3.

17Seel6 U.S.C§ 1532(13) (“person” includes any depaent or instrumentality of the
federal government)¢l. 8 1532(19) (“take” means to “has harm, ... wound, [or] kill,” among
other conduct).
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Second, the Forest Service gave multiple reafmnshy it determined that the picloram
models overstated the risk of harm. The twessmodeled were selected because they have
higher rainfall and thus “represent a warase of all known sites.” AR22277. The model also
assumed significant levels of precipitatioratttount for the worst case amount of rainfall and
thus the worst case amount of runoff into streddhg=urther, the sites modeled do not have
protected fish directly adjacent to the treatment dded.hat there might be some run-off in
these worst-case scenarios thus does not meaiisthatould necessarily come into contact with
that run-off, particularly gien that the “[t]ransitory wateuality impact, if any, would be
limited to the point of contact with watand not an entire stream reach.” AR22279.

Third, LOWD discounts the management practibesForest Service adopted in order to
limit any adverse impacts from the ProjecteTProject includes mandatory “project design
features” (“PDFs”) and bufferones around treatment sit€&eAR22651-22652, AR22666-
22668. The PDFs require pre-project planning asttict where, when, and how herbicides are
applied.SeeAR22652-22665. For example, the PDFs rezjai 300-foot buffer zone between
aerial applications of herbicides and any lakes, wetlands, and perennial wet intermittent streams.
SeeAR22666-22668° This buffer zone was not accounted for in the site-specific modSlee.
AR22279. The Forest Service concluded thatehi#3Fs and buffer zones would further reduce
the risk identified by the piclam models to a negligibeemount. That conclusion is not
unreasonableSee Hapner v. Tidwelb21 F.3d 1239, 1248-49 (9th Cir. 2010) (Forest Service
could rely on proposed mitigation measurescfamcluding that the project would not violate

Forest Plan standards desgitgicipated short-term harms).

18 This buffer zone is increased if the heitbicis applied from a higher elevation, and it
accounts for a maximum wind speed of seven to eight miles perSeeffR22668.
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In sum, the Forest Service explained betty it did not think the identified risk was
significant and why it thought PDFs, buffers, anldentmeasures would reduce that risk to a
negligible amount, thereby limiting or elimitdy adverse impacts to the greatest extent
practicable”® Given this record and the Forest Seel$ explanation, it wasot a clear error of

judgment for the Forest Service to conclude the Project complied with standard RA-3.

C. Ensuring Consistency with the Forest Plan

LOWD next argues that the FsteService did not ensure that the Project was consistent
with the Forest Plan or adequately analyze eit was consistent. The Project FEIS states,
“[t]his project would be consient with PACFISH/INFISH stadards and guidelines, and not
retard or prevent attainment of riparian management objecti&21942. LOWD notes that
the Project FEIS only lists the INFISH conseiwa strategies in an appendix and does not
otherwise specify how the Projezomplies with PACFISH/INFISHSeeAR21934. It argues
that something more is required.

LOWD’s argument “seek®d much from the [EIS].City of Carmel-by-the-Sed23

F.3d at 1151. NFMA does not require the ForestiSe to analyze exjgitly each and every

19 LOWD suggests that the Forest Service shbalek re-run its models to ensure that the
PDFs would indeed offset any riskeePl.’s Reply Supp. Mot. Summ. J. & Opp’n Defs.’ Cross-
Mot. Summ. J. at 7-8. The record indicates thatGLEAMS model the Forest Service used is
complex and difficult to develoj2eeAR10106-10107. Requiring the FsteService to re-run
such models would overstep this court’s rolee Ninth Circuit has made clear that management
parameters and mitigation measures can be assumed to offset an identified, short-t8ema risk.
Hapner, 621 F.3d at 1248-4%@eague of Wilderness Defendersi®Mountains Biodiversity
Project v. Allen 615 F.3d 1122, 1133 (9th Cir. 201Qgastaneda574 F.3d at 665-66. In the
colorful words of the Ninth Ciat sitting en banc, courts anet “a panel of scientists that
instructs the Forest Service htowalidate its hypotheses regarding wildlife viability, chooses
among scientific studies in determining whettiee Forest Service has complied with the
underlying Forest Plan, and orde¢he agency to explain ay every possible scientific
uncertainty.”"McNair, 537 F.3d at 988.
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standard of the Forest Plan when approvingw project. LOWD suggests that NEPA does, but
that appears to be a novel imgeetation of the NEPA regulats. NEPA requires an EIS to
contain the specific items outlined in 42 U.S8GL332(C), as well as a “full and fair discussion
of environmental impactsNMcNair, 537 F.3d at 1001. These enumerated requirements do not
include an analysis of the proposed actionimplance with other lawdNEPA'’s implementing
regulations do require an EIS tadg how alternatives considernadt and decisions based on it
will or will not achieve the requirements sdéctions 101 and 102(1) of [NEPA] and other
environmental laws and policies.” 40 C.F&1502.2(d). LOWD, howevehas not identified,

and this court has not been atdediscover, any caseterpreting this redation as requiring an
EIS to discuss fully every applicable environmental #&mdeed, such a reading would directly

conflict with the repeated admonitions that]tfjvironmental impact statements shall be kept

29 |n Montana Wilderness Assiation v. McAllister 658 F. Supp. 2d 1249 (D. Mont.
2009), the court held that the Forest Servictated NEPA because, contrary to 40 C.F.R.
§ 1502.2(d), it did not “explain how the changes [ fitrest plan] meet the requirements of the
Wilderness Study Act.ld. at 1256. The Montana WilderneStudy Act, enacted in 1977,
required the Forest Servicenmintain the Study Area’s “exisg wilderness character.” The
Forest Service had acknowledged that motorasl mechanized vehicle use in the “Study
Area” had increased since 1977, but the proposeceTRi&n did not account for how a further
increase in snowmobile use and other motoriaducles would further degrade the Study Area’s
“existing wilderness character,” which woulekally violate the Montana Wilderness Study Act.

In affirming this decision, however, thertih Circuit did not even mention 40 C.F.R.
8 1502.2(d). Instead, it analyzecktplaintiff’'s other NEPA clan entirely separately from the
Montana Wilderness Study Act claiiompare Mont. Wilderness Ass’n v. McAllis@86 F.3d
549, 555-59 (9th Cir. 2011yith id. at 559-60. It even summarizecketdistrict court’s opinion to
suggest that the districourt had done the sanee idat 554. The Ninth Circuit concluded that
because the Forest Service etyifailed to consider the obviouspact of increased volume of
traffic on the wilderness character of thed®t Area, as required by the Montana Wilderness
Study Act, the Travel Plawas arbitrary and capriciouisl. at 555. This difference in analysis
suggests that the Ninth Circsites NEPA'’s EIS requirementsdistinct from the general
requirement that agencies comply with othebstantive laws, like the Montana Wilderness
Study Act and NFMA.
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concise and shall be no longer than absolutetgsgary to comply with NEPA and with these
regulations.” 40 C.F.R. § 1502.2(c).

LOWD points to the definition of “significdly” in the regulatons, which requires the
agency to consider “[w]hetherdraction threatens a violation ofdezal, State, or local law or
requirements imposed for the protection @& émvironment.” 40 C.F.R. § 1508.27(b)(10). This
regulation, however, relatesttoe preliminary question of whegr an EIS is required. NEPA
directs federal agencies to preparee#d for all “major Federal actiorssgnificantlyaffecting
the quality of the human environment.” 42 \CS§ 4332(C) (emphasis added). The regulations
specify that the meaning of “significantly” this context is defirin 40 C.F.R. § 1508.2%¢ee
40 C.F.R. § 1502.3" In other words, the provision which LOWD points requires agencies to
consider potential conflictsith environmental laws when tmining whether a proposed
action will “significantly” affect the quality ofhe human environment, which would trigger the
requirement to prepare an EIS under 42 U.§.€332(C). It does not da#iee what that EIS
must then contaif?:

The court does not agree with PlaintifattiNEPA requires something more than the
Forest Service’s conclusion in the ProjEEHS that the Project would comply with
PACFISH/INFISH. To hold otherise would impose a substantiabjuirement on agencies that

is not clearly set out in statute igulation, and the court is relaot to do so in the absence of

2L The Ninth Circuit has coistently applied § 1508.27(b)§1 only in the context of
evaluating whether an agency erred in codiclg it did not need to prepare an EEge, e.g.
Wilson v. Turner257 F. App’x 55, 57 (9th Cir. Nov. 15, 200Rp GWEN Alliance of Lane
Cnty., Inc. v. Aldridge855 F.2d 1380, 1386-87 (9th Cir. 1988jerra Club v. U.S. Forest Serv.
843 F.2d 1190, 1193, 1195 (9th Cir. 1988).

2| OWD notes that 40 C.F.R. § 1508.27(b) aisferences cumulagvimpacts, a topic
that this court agrees should be addresséliiElS. The requirement that an EIS discuss
cumulative impacts, however, is based on § 1502.16 and § 1508.25, not on § 1508.27(b)(7).
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such direction. Instead, this cowill consider LOWD’s argumerthat the Forest Service did not
adequately ensure compliance with the Forest &aamn alleged NFMA glation. | must sustain
the Forest Service’s conclusion that the Prageatplies with the Forest Plan unless the agency
entirely failed to consider an important asp&dhe problem or itsanclusion was contrary to
the evidence before the agenSge McNair537 F.3d at 987. Neither condition occurs here.
First, it appears that the Forest Seewdid consider the substance of the
PACFISH/INFISH RMOs, even it did not explicitly analyze #m. In the ESA discussion, the
Project FEIS describes and avaties two lists of habitat criteria: the “primary constituent
elements” of designated critidaébitat and the National Mari@sheries Service’s “matrix of
pathways and indicatorsSeeAR22280. The “primary constitueatements” and the “matrix of
pathways and indicators” are, like the PACRIBIFISH RMOs, lists of habitat conditions
critical for the survival of mtected fish. All three sets bfabitat conditions substantively
overlap with one another. For example, thertfyary constituent elements,” the “matrix of
pathways and indicators,” and the RMOsratjuire consideration of water quality and
temperature; the prevalence of “large woody délmiother natural coveto streams; and the
frequency of pools in streamSompareAR22280with AR03841. In explicitly analyzing the
Project’s compliance with the “primary constituent elements” and the “matrix of pathways and
indicators,’seeAR22281-22287, the Forest Service analyttedimpact of the Project on
critical fish habitat, which is the substeet concern behind the PACFISH/INFISH RMOs.
Thus, this court cannot say tha¢ thorest Service entirely failed ¢onsider an important aspect

of the problem.
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Nor has LOWD pointed to any conclusiogaeding NFMA compliance that this court
could conclude was contrary to the evidehetore the agency. As explained above, the
picloram modeling data does not necessariigl#dish a violation of standard RA-3. LOWD
argues that the Forest Service did not adedyaddress the water temperature RMO. The
Forest Service did consider timpact of the Project on wategmperature and concluded that
“[c]hanges in water temperature resulting from f@de use to control in&ve plants would be
negligible to nonexigint.” AR22285. LOWD would further geiire the Forest Service to
demonstrate that the Project will not “retanmgiprovements in water temperature in order to
establish the Project’'s compliance with RAN&ither NFMA nor NEPA require the Forest
Service to provide such a detailed analysimdividual Forest Plan standards in its NEPA
documents.

In sum, the Forest Service has not faileddnsider an important aspect of the problem,
and its conclusion that the Prajeomplies with NFMA and the Fest Plan does not run counter
to the evidence in the administrative record. €hae, therefore, no grounds for concluding that

the Forest Service acted arbitrarily or gaipusly in assertig NFMA compliance.

D. The Question of Scale

LOWD next argues that the Forest Seevshould have analyzed the Project’s
consistency with PACFISH/INFISHt a “site-specific level,” by which it appears to mean each
of the 1,740 infested sites identified for treatrh Hr'g Tr. 39, Jan. 23, 2012. Instead, the Forest
Service analyzed the effectsthe Project at a “watershed¢ae, concluding that treatments
within each watershed would kefficiently scattered and isolated as to dilute any adverse

impacts.See, e.g AR22118. LOWD argues th#tis broader watersHescale analysis could
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mask significant degradations dirticular streams. The For&rvice justifies its choice of
scale by pointing to the language of PACHIBNFISH, which describes the RMOs as
“landscape][ ]scale” and as applicable 3rd to 6th order watersheds.” AR03839-03840
(INFISH).Z Given the language of PACFISH/INFISiiwas not a clear error of judgment for
the Forest Service to evaluate PACFISH/INFISEndards primarily oa fifth-field watershed
scale’

Both PACFISH and INFISH explain that “[abf the described [RMO] features may not
occur in a specific segment of stream withiwatershed, but all gendisashould occur at the
watershed scale for stream ®rat of moderate to large si3d to 7th order streams).”
AR03644 (PACFISH)see alscAR03839 (INFISH, with the modifation that all RMOs should
occur in “3rd to 6th order” watersheds). Thipkcation of RMOs is not a simple checklist of
requirements, but invoés “thorough analysis”:

That is, if the objective for an important feature such as pool frequency is
met or exceeded, there may be soniéulde in assessing the importance of
the objectives for other features that contribute to good habitat conditions.
... The goal is to achieva high level of habitadliversity and complexity

through a combination of habitatedtures, to meet the life-history
requirements of the fish comumity inhabiting a watershed.

23 Watersheds, or drainage areas, are fiomes classified by size: “first-field”
watersheds (also called “regions”) cover multiple states, while “sixth-field” watersheds (also
called “subwatersheds”) range in size from twdifty square miles. “Fifth-field” watersheds
range from 20 to 200 square miles and are contyrreferred to simply as “watershedSé&e,

e.g, Pac. Coast Fed'n of Fishermen’s As¥. Nat'l Marine Fisheries Servr1l F. Supp. 2d
1063, 1068 n.9 (W.D. Wash. 1999acated in part by Pac. CaaBed’'n of Fishermen’s Ass'n,
Inc. v. Nat’l Marine Fisheries Sen265 F.3d 1028 (9th Cir. 2001).

24 Some of LOWD’s arguments assume thi tluestion should be analyzed through the
prism of NEPASee, e.g.Pl.’'s Reply Supp. Mot. Summ. J..1&s previously explained, NEPA
does not impose procedural requirements on thesE&ervice’s considation of whether the
Project complies with other laws.
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ARO03840 (INFISH)see alsiA03644 (PACFISH). In light of thisanguage, the Forest Service’s
interpretation of PACFISH/INFISH as allomg analysis at the watershed scale was not
unreasonable.

In arguing that the Forest Service was noelets required to analyze RMO attainment
on a smaller scale, LOWD relies heavily®acific Coast Federation of Fishermen’s
Association v. National M@ne Fisheries Servige’1l F. Supp. 2d 1063 (W.D. Wash. 1999)
(“PCFFALI”), vacated in part by Pac. Coast Fed'nFahermen’s Ass’n, Inc. v. Nat'| Marine
Fisheries Sery.265 F.3d 1028 (9th Cir. 2001)RCFFAII"). In the PCFFA cases, the plaintiffs
sued the National Marine Fisheries Ser(it¢MFS”) under the ESA, challenging the NMFS’s
conclusion that continued logging in the UmpdRiaer Basin would not jeopardize the survival
of the Umpqua cutthroat trout. particular, the plaintiffs coehded that the NMFS’s biological
opinion did not adequately ensuhat the action agencies (therést Service and the Bureau of
Land Management) were complying with thguatic Conservation Strategy (“ACS”), a
management plan that is vesinilar to PACFISH/INFISH®> PCFFA |, 71 F. Supp. 2d at 1065-
66. According to the district court, the NMFSsvaquired by the Northwest Forest Plan and its
own prior biological opinion tensure ACS compliance on fogpatial scales: “regional,
province (river basin), watered, and site (or project)ld. at 1069, 1073° Thus, the court held
that the NMFS acted arbitrarily and capricioustyen it measured ACS compliance only at the

watershed scaléd. at 1073. The Ninth Circuit agreedati[a]ppropriate analysis of ACS

2> The ACS is a component of the NorthwEstest Plan, which establishes consistent
management of federal lands within the raofjthe northern spotted owl. PACFISH and
INFISH are substantially similar to ACS, but thegyply to federal lands in the Northwest that
are not governed by the Northwest Forest Plan.

2 This may refer to first-field (region), thisfield (basin), and fifth-field (watershed)
watersheds, as well as the site @& #pecific project undeonsideration.
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compliance is undertaken at botle thatershed and project levelBCFFA I, 265 F.3d at 1036.

It clarified, however, that the Northwest ForB&in and the ACS do not dictate the proper scale
for evaluation; they only “explain that spatievels should be considered and that watershed
consistency is a primary goald.

The twoPCFFAcases do not require the Forest Service to analyze PACFISH/INFISH
compliance for each of the 1,740 sites proposed for treatment, as LOWD seems to suggest. First,
thePCFFAcases are not clearly analogooshe present litigation. IRCFFA the ACS was a
proxy for ESA compliance, which imposes metengent requirementhan NFMA. There was
also a concern iRCFFAthat the NMFS had enlarged the scat its analysis purposefully to
gloss over the habitat degradations@pated from the proposed projed®CFFA |, 71 F. Supp.
2d at 1067-68’ No such evasive tactics are apparemeh&iven these and other differences, the
applicability of thePCFFAcases is not as cleas LOWD suggests.

Second, the Ninth Circuit iRCFFA 1l did not hold that the agency hadevaluate ACS
compliance on each of the four spatial scalestified. Rather, it explained that ACS
compliance should be analyzed at both the wagelsind the project level, and that the NMFS
erred because it had not considered the cumalafiects of the discrete projects at the
watershed levelSee265 F.3d at 1036-3PCFFAinvolved twenty-three proposed timber sales,
each considered a separate project. It appears that the age#d-idid not consider the
cumulative impact of all twenty-three projectstad watershed level, bnthe impacts of each

individual timber sale at the wershed level. Here, on the otlieand, there is only one project,

2! Cf. Rittenhousge305 F.3d at 973-74 (holding that ther&st Service acted arbitrarily, in
a NEPA dispute, when it changed the scalésadnalysis despite tlewnclusions of its own
scientists and withowxplaining the ream for the change).
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and it appears that the watershed analysis did consider the cumulative effects of treating all
infested sites within each watersh8ee, e.g. AR21392 (FWS BiOp); AR21568 (NMFS
BiOp).2®

Particularly in light of the language of EA&ISH/INFISH, it was no& clear error for the
Forest Service to choose to analyze the impattteoProject primarily a& watershed scale. In
sum, the Forest Service’s analysis and caictuthat the Project will comply with NFMA,
including the requirements tie Forest Plan and PACFISNFISH, was not arbitrary or

capricious.

. Compliance with the National Environmental Policy Act
LOWD argues that the Project FEIS did sotply with the requirements of NEPA
because it: (1) was based on an unreasonably nated@ment of purpose and need; (2) failed to

consider a reasonable rangatiérnatives; and (3) did not adequately analyze cumulative

28 LOWD also states that “any short-ternfieets must be adequately aggregated and
analyzed to determine if treewill be an adverse impact” inesistent with PACFISH/INFISH.
Pl.’s Mem. Supp. Mot. Summ. 14. Again LOWD points t&CFFA, but there the NMFS used a
time frame of ten to twenty years to evaluate ACS consist&@yFA Il, 265 F.3d at 1037
(“Under the practice adopted by NMFS, only degradations that persist more than a decade and
are measurable at the watershed scale witldnsidered to degrade aquatic habitat. This
generous time frame ignores the Idycle and migration cycle of aromous fish. In ten years,
a badly degraded habitat will likehgsult in the total extinction dhe subspecies that formerly
returned to a particular creek for spawning.”).

The court is not convinced thidite Forest Service here il to consider short-term
effects in the aggregate. The NMFS BiOp ackieolged short-term, site-specific impacts, but
concluded that those effect®uld be “brief” and that “long-term” effects (meaning two years)
would be beneficial. AR21569-21572. The FWS likenacknowledged shaierm, site-specific
impacts, but concluded that those impacts @adt accumulate and would therefore not affect
the viability of protected species. AR21392-2139de also Hapne621 F.3d at 1249 (Forest
Service’s conclusion that itsgyect would not violate a foreptan was not arbitrary or
capricious because short-term impacts tithcaat trout would be off-set by mitigation
measures).
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impacts. This court reviews the Forest\ia’s compliance wittNEPA under the APA’s

arbitrary or capricious standatdcNair, 537 F.3d at 987.

A. Statement of Purpose and Need

NEPA requires the environmental impacttetnent to “briefly specify the underlying
purpose and need to which the agency is respgnd proposing the alteatives including the
proposed action.” 40 C.F.R. § 1502.13. The Ninth @irthas afforded agencies considerable
discretion to define the ppmse and need of a projedefiends of Se. Alaska’s Future v.
Morrison, 153 F.3d 1059, 1066 (9th Cir. 1998).

The identified need in the Project FEIS is &rrest and reverseetlspread of invasive
plants to help restore ecological integity infested National Fose System land.” AR21931.
More specifically, the Prect FEIS explains that:

Invasive plant control is needed toaintain or improve the diversity,
function, and sustainability of desired native plant communities and other
natural resources that can be advegrémpacted by invasive plant species.
Specifically, there is an underlyingee@d on the Forest to: (1) implement
treatment actions and site restorattoncontain, controbnd eradicate the
extent of invasive plants at exisfi inventoried sitesand (2) rapidly
respond to new or expanded invasive pkites as they are detected in the
future. Without action, invasive plapopulations will become increasingly
difficult and costly to control and willurther degrade forest and grassland

ecosystems. Untreated infested areas will also contribute to the spread of
invasive plants onto neighboring lands.

AR21932.The Forest Service has mapped 40 invasive plant species on 1,740 sites in the
Wallowa-Whitman National Forest, encorspang approximately 22,840 acres. AR22623. These
plant species are displacing native plants, deggaftsh habitats, increasing fire hazards, and
adversely affecting scenic beauty ardreational opportunities. AR21924. The identified

purpose in the Project FEIS is therefore “to grine treatment program into compliance with the
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new standards and allow for effective treatmentsll sites currently known, and those that may
be detected during the life tife project.” AR21931. The Proje€EIS was prepared specifically
to allow the Wallowa-Whitman National Forgstuse the new methods, including the new
herbicides, approved by the Region Six 2005 R{@D.

The purpose and need statements are reasondi® Project FEI8escribes the harm
posed by invasive plants to the Wallowa-WhitniNational Forest’s ecosystem, as well as the
importance of eliminating existing invasive pisiand responding rapidly to new infestations.
AR21924, 21931-21932. It explains how the erptinanagement strategy, which focused on
prevention and limited the use of herbicides] peoven ineffective atontrolling invasive
plants. AR21930. It also notes theeddo update the existing managmnt strategy in light of the
new regional directiorSee idIn particular, the Project H& acknowledges that the new
herbicides approved in the Region Six 2005 ROffer many advantages over the more limited
set of herbicides allowed previously, indlugl greater selectivity, less harm to desired
vegetation, reduced application rates, kweer toxicity to animals and peopldd.

The Forest Service specificaixplained its decision to ¢as this project on treatment
rather than prevention. It noted that weedvention strategy was addressed bywiadlowa-
Whitman National Forest Weed PreventiPractices and Analysis Guidelindisat the Region
Six 2005 ROD had already incorporated additiooahcrete weed prevention measures into the
local Forest Plan; and that prevention effortsadge incorporated into other management plans,
such as the Travel Management Plan, the TirMBaragement Plan, and management of grazing
allotments. AR21932. In light of the Forest Seeis explanations, iwas not arbitrary or

capricious for the Forest Service to focus thgjdat’s purpose and need statement on treatment
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rather than preventioi©f. Nw. Coal. for Alts. to Pesticides v. Ly@g4 F.2d 588, 591-94 (9th
Cir. 1988) (agency could define scope of noximeged management project to focus on the use
of herbicides to contr@nd eradicate weeds instead of on prevention measures).

LOWD argues that the purpose is unreasonably narrow because it assumes herbicides
will be used as the primary means for contngjland eradicating invasive plants. LOWD points
to a caveat, which follows the statement of pueposhe Project FEIS, that “[i]nitial treatments
will rely heavily on herbicides, but the goal of this project is to eventually, as invasive plant
objectives are met, reduce thewd herbicides.” AR 21932. LOWIterprets this statement as
modifying the Project’s purpose tequire the “heavy” use of Hacides, at least initially.

Rather, this statement appearsdfer to a specific goal incorporated into the Forest Plan by the
Region Six 2005 ROD: to “[r]leduce relie@on herbicide use over time.” AR17295. The
statement does not restrict figrpose itself to the heavyeausf herbicides, but instead
acknowledges that the heavyeusf herbicides is notaable long-term solution.

Further, the remainder of the Project FEI$hdastrates that the éject’s purpose is not
restricted to near-exclusive reliance on hedas. Most notably, all three action alternatives
considered in the Project FEi&orporate a range of treatnienethods. These are summarized
in a table of “common control measures,” whigecifies for each invasive plant species the
most effective combination of manual, mechanichemical, and/or biobical control methods
of treatment. The proposed treatments in thietaf common control naesures do incorporate

herbicides, but they also recommend othetttneat methods and describe the conditions under
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which those methods would be effectiVd=or example, the following is the prescribed
treatment of Scotch thistle:
Cutting and mowing can be effective when combined with revegetation of
native species. Repeated mowing,combination with other management
methods, often is necessary for Iaegm control. Manual removal is

effective when entir@aboveground plant growth is removed. Herbicide is
the most effective control.

The table then suggests using, in order ofguegfce, the herbicides picloram or clopyralid,
chlorsulfuron, or metsulfuron. AR21978. Another slitative example of proposed treatment is
that for yellow star thistle, a patilarly challenging invasive species:

Hand-pull small patches or maintewa programs where plants are

sporadically located. Otherwise, eohanical treatment to contain and

herbicides in combination with otherethods to control or eradicate.

— Biocontrol availal# (see Appendix E).

— Revegetate high priority sites if needed with desirable species.

Aerial [application of herbicides] pposed for large, remote sites.

1. Clopyralid or Picloram.
2.Glyphosate.

AR21980. These common control measures aliigin the Forest Service’s “integrated weed
management” approach to invasive species, wimcludes the use of herbicides in conjunction
with other treatment methods.rReularly in light of the Region Six 2005 ROD, it was not
unreasonable for the Project’s purpose and neezfécence the use of tecides in invasive

plant managemen€f. City of Carmel-by-the-Se&23 F.3d at 1155-57 (approving purpose and
need statement that specified motor vehicle traffic considerations where agency explained the
need for the traffic improvement and the traffancerns were not the lgrfactors weighed in

the agency’s analysis).

29 Under the adopted actipherbicides would ndte used on about 9% of the acres
currently requiring treatmenfeeAR22625.
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The Ninth Circuit’s reasoning Westlands Water Distriat. U.S. Department of the
Interior, 376 F.3d 853 (9th Cir. 2004), is instructive Westlandsthe stated purpose for the
disputed project was “testore and maintain the naturabguction of anadromous fish on the
Trinity River mainstem downstream of Lewiston Daial’at 866. Plaintiffs objected that this
purpose was biased towards mamdgpincreased water flowe(g, water spills over the dam) to
the exclusion of other non-flow measures.at 867. The Ninth Circuitejected this argument
for three reasons. First, the language of the perptegement did not itself limit consideration of
non-flow measuredd. Likewise here, the statementmirpose and need does not require
exclusive or even primary reliance on herbicides.

Second, it was not arbitrary or capricious for the agentyastlandso consider that
habitat restoration (enabled mcreased water flow) would mostfectively restore the salmon
and steelhead runkl. Similarly here, given the analysisboth the Region Six 2005 FEIS and
the Project FEIS that the primvasive plant managementligy had not worked, it was not
arbitrary or capricious for the F@teService to concludiat herbicide use would be an integral
part of an effective treatment regime.

Third, theWestlandsourt noted that all the alternags considered by the agency did
include some non-flow measurég. at 867-68. The same is trbere, where all action
alternatives incorporate non-harble treatment methods, evfrough the focus of the Project
FEIS is on weighing the risks and benefits dfedent methods of applying herbicides. As the
Ninth Circuit concluded iWestlands“[tlhe Statement of Purpose and Need reasonably defined
the objectives of the project; the preparers did not arbitrarily or capriginasiow the scope of

the Statement.ld. at 868.
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B. Reasonable Range of Alternatives
1. Standard

An environmental impact statement mustiforously explore and objectively evaluate
all reasonable alternatives” to the proposed acticluding “reasonable alternatives not within
the jurisdiction of the lead agency.” 40 GRF§ 1502.14. This analysis of the comparative
environmental impacts of alternative courseadaifon “is the heart of the environmental impact
statement.’ld. An agency need not, however, “considarinfinite range of alternatives, only
reasonable or feasible one€ity of Carmel-by-the-Sed23 F.3d at 1155Nor need it consider
“alternatives which are not significantly distinguédble from alternativeactually considered, or
which have substantiallsimilar consequencesfeadwaters, Inc. v. Bureau of Land MgrStL4
F.2d 1174, 1181 (9th Cir. 1990). The agency does@ed to consider neote or speculative
alternatives or alternats not reasonably relatemthe project’s purpos&/estlands376 F.3d at
868;see also Headwater914 F.2d at 1180 (agency need not “consider alternatives which are
infeasible, ineffective, or inconsistent with thasic policy objectives for the management of the
area”). Finally, there is no minimunumber of alternatives thatust be considered, as long as
the EIS “discusses in detail all the alternatives that were feasible and briefly discusses the
reasons others were eliminateddguna Greenbelt, Inc. v. U.S. Dep’t of Trangj2 F.3d 517,
524 (9th Cir. 1994) (NEPA analysis adequatekehagency considered only no action, proposed

action, and one slight vation of proposed actiori).

30 LOWD notes that the Ninth Circuit Muckleshoot Indian Tribe v. U.S. Forest Seryice
177 F.3d 800 (9th Cir. 1999) (per curiam), odgel an EIS which “comdered only a no action
alternative along with two virtually identicalt@rnatives.” 177 F.3d at 813. The flaw in the
Muckleshoot Indian Trib&lS, however, was not that the twdian alternatives were “virtually
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This court reviews the seléan of alternatives considered by the agency under the
APA’s arbitrary anctapricious standardicNair, 537 F.3d at 987. “The touchstone for our
inquiry is whether an EIS’s se&lon and discussion of alternags/ fosters informed decision-
making and informed public participationNestlands376 F.3d at 868 (quotin@alifornia v.
Block 690 F.2d 753, 767 (9th Cir. 1982)) (quotation marks omitted).

2. The Project FEIS

The Project FEIS evaluated faaiternatives in detail. lfernative A, the “no action”
alternative, represents the paw$ management direction, whicloated the use of herbicides to
treat invasive species only after manual amthanical treatment methods had failed. New
infestations of invasive speciesuld not be treated with herbieislabsent a new NEPA analysis.
SeeAR21950.

Alternative B, the “proposedction,” would use herbicides conjunction with manual,
mechanical, and biological methods to trieaasive species. AR21951-21952. Depending on the
site location, herbicides would lag@plied through selective meamng ( wicking, wiping, or stem

injection); through broadcast or spot spng; or through aeail spraying. AR21952. New

identical,” but that the Forest Service had not @m®red other alternatives that were viable and
consistent with the basic pojiobjectives fo the projectSee idat 813-14.

The D.C. Circuit’s analysis i€@ity of Alexandria v. Slate98 F.3d 862 (D.C. Cir.
1999), further illustrates this point. Theapitiffs challenged the Federal Highway
Administration’s decision to repte a six-lane bridge with a tweklane bridge, arguing that the
Administration should have at leansidered a ten-lane optidd. at 866. The D.C. Circuit
disagreed. The Administration had documentedtti@traffic congestion and safety concerns
motivating the project could only @@equately addressed wittwaelve-lane bridge. To require
the Administration to considertan-lane option, when that altative would not address part of
the purpose of the project, woukrroneously turn NEPA from procedural statute into a
substantive law that requires theégpitization of environmental goalSee idat 867-68. NEPA
does not prohibit agencies from considering @oriizing non-environmetal objectives, and an
agency need not consider an alternative that would not reasonably meet its identified objectives.
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infestations would be treated under amEBetection Rapid Response (“EDRR”) polidg.

With EDRR, no new NEPA analysis would bguéed as long as a treatment method approved
in the FEIS could be used (with the exceptbithe aerial application of herbicides, which
would not be allowed without a separ&lEPA review). AR22005-22006. PDFs restrict how
different treatment methods (pattiarly herbicides) can be used as to minimize adverse
impacts. AR21980-22004. Alternatiealso establishes planning requirements, including the
development of site prescriptions, comptia monitoring, and post-treatment monitoring.
AR22007-22008.

Alternative C is similar to Alternative Bexcept that it does not allow broadcast
application of herbicides in ripan regions. This alternative wasnsidered due to concerns that
the use of herbicides in semgd riparian zones would posayeeater risk to wildlife. AR22009.
Alternative D is also similar to Alternatii except that it would not allow the aerial
application of herbicides. This alternative wassidered to address amrns about the greater
environmental and health rislosed by aerial spraying. AR22010.

The Forest Service acknowledged but declined to pursue six additional action
alternatives. First, it considered using herbicidely on high priority ges, which it defined as
sites with a high potential for sgad or that hosted high-priorityvasive plant species. The
Forest Service rejected this alternative bec@useuld only exclude 300 acres (out of nearly
21,000) currently proposed for herbicide treatm@&fi22011. In other words, this alternative
would not have significantly differed frothe alternatives considered in depth.

Second, the Forest Service ciolesed restricting other as of the Wallowa-Whitman

National Forest to prevent the spread of invaglants. The ForeStervice rejected this
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alternative because it cannot exclude other lisegrazing and recreation, given the multiple-
use policy of the National Forest System. It adsted that the purpose and need of the project is
to treat existing invasive plants, which prevention alone cannot acconmglish.

Third, the Forest Service considered andatgd a treatment regime that would not use
herbicides, based on its past experienceitivaisive plant species cannot be successfully
contained and eradicated withdlé use of herbicides. This ahative would therefore not have
met the identified purpose and need. AR22011-22012.

Fourth, the Forest Servicemsidered applying the curreminagement direction forest-
wide, lifting the restrictions on which sites cdule treated with herbicides. It would have
retained the use of herbicidas a last resort, and it wouldtri@ave incorporated the newly
approved herbicides. The Forest Service rejected this alternative as having been ineffective in the
past. AR22012.

Fifth, the Forest Service consiegtd banning the use of herbicides in riparian or other
sensitive areas. This alternatiweuld have allowed herbicide ttegent for less than half of the
infected acres. The Forest Service estimatatittiis approach wodlbe significantly more
expensive and less effective, based on amgsson that herbicide treatments have an 80
percent effectiveness rate, while manual aedmanical treatments only have a 25 percent
effectiveness rate. The Forest Service als® eeancerned that thignitation would scatter
treatment ineffectively, and that some of there lightly treated areas would become “safe

harbors” for invasive species. AR22012-22015.
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Finally, the Forest Service cadered and rejected evaluagiherbicides in addition to
those approved in the Region Six 2005 ROD. phacess would have e too costly and time-
consuming and was therefore not feasible. AR22016.

3. Proposed Alternatives

LOWD proposes five specific alternativestlit argues the Forest Service should have
considered before deciding on the proposed cafraetion. LOWD also challenges the Forest
Service’'s assumption that herbicidesse an 80 percent effectivexseaate in eradicating invasive
plants, while manual and mecheali methods have only a 25 percefiectiveness rate. Because
the 80/25 figure influenced the Forest Servicealaation of alternatives$,address it first before
turning to LOWD’s proposed alternatives.

(@) The Relative Rate of Effectiveness

In its comments to the draft EIS, LOWD challenged the Forest Service’s assumption in
its cost-benefit analyses thatrbieide treatments were 80 percent effective while non-herbicide
treatments were only 25 perceaftective. The Foresbervice responded in the FEIS as follows:

There is no way to precisely estimate exactly how invasive plant
populations will respond to each treatment. ... Practitioners report that the
same treatment on a similar site may be more or less effective. The 80
percent estimate is based on aneald@vidence consistent with other
invasive plant projects across thacific Northwest Region (Olympic,
Gifford Pinchot, Mt. Hood). The 8(@ercent effectiveness assumption
illustrates that some repeated treatineill be necessary to accommodate
skips and regrowth. In contrast, nonherbicide treatments usually require a
greater number of repeated visitsdaa longer time before invasives are
controlled; and in many ces, eradication is imposde. The estimates used

in the [draft EIS] are intended to denstrate these concepts and provide [a]
way to compare the effects of the sh@mbitious treatments under each
alternative. .... Erickson (persdneommunication 2006) thought that 25
[percent] effectiveness was probably elakeven a little high with relation

to treatment of newly establishedvasive species on the Forest using
manual control methods only.

AMENDED OPINION AND ORDER - Page 42



AR22467-22468. The telephone conversation with Vicky Erickson is documented in the
record®* AR21775. Erickson spoke anecdotally froer experience with the Umatilla National
Forest, and she estimated that manual methode groved to be about 25 percent effective on
newly established invasive species in the fotdsiThe Forest Service also points to the
explanation provided at the Regi Six level for the 80 percenffectiveness figure for herbicide
treatments. AR00337-00338. That explanation ackriyds that “[t]he 80% estimate is not
precise and the range of results varies widelyt"nmtes that “[r]leportsf effectiveness in the
field generally approach or exceed 80%.” AR003Bdescribes three sudteld reports from
around the Pacific Northwedtl.

LOWD argues that anecdotalidgnce alone is insufficient support a figure that drives
the Forest Service’s cost-effectivess analysis. The Forest Sezwtounters that it provided an
explanation for these figures and that it was entitbe@ly on the expertesof its forest rangers.
The court agrees with the Forest Service. Thestar the Forest Service’s figure is thin, but
courts must defer to agencies in their fieldexpertise, particularly garding their selection of
methodologySee McNair537 F.3d at 993ells Canyon Alliance v. U.S. Forest Se@27 F.3d
1170, 1184-85 (9th Cir. 2000) (deferring to the FoBestvice’s reliance ois own expertise to
develop and apply method of analysis, even thquigintiff consideredhe approach to be
“primitive”); Morongo Band of Mission Indians v. Fed. Aviation Adniiel F.3d 569, 577-78
(9th Cir. 1998) (deferring to agency’s choicaus® noise measurements gathered at different but

analogous location)nland Empire Pub. Lands Council v. Schu@92 F.2d 977, 981 (9th Cir.

31 At oral argument, Defendant explained tBeitkson has a Ph.D. in vegetative science
and forestry, has published papers on invagiged management, and is now the regional
geneticist for the Forest Service. Hr'g Tr. 60.
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1993) (“We defer to agency expise on questionsf methodology....”)see also League of
Wilderness Defenders Blue MountiBiodiversity Project v. Aller615 F.3d 1122, 1131 (9th
Cir. 2010)(“Our highest deference is owed to therest Service’s technical analyses and
judgments within its area of expertise .... We went en barid¢iNair] to foreclose precisely
this type of second-guessing of the ForestiSert). The Forest Seree is not limited to
methodologies that are peer reviewed or pubtishether, it may relpn information “derived
from field testing and practical experiencé&lie Lands Council v. Martjr529 F.3d 1219, 1226
(9th Cir. 2008). Further, LOWDbas not identified any contraryidence or literature that would
call into doubt the approximations used by Hoeest Service in its attempt to quantify the
different costs of these two treatment methods.

| turn now to the alternatas that LOWD argues shouldugabeen considered in the
Project FEIS.

(b) The “Revised No Action” Alternative

LOWD suggests an alternative modeled elpsfter the prior management direction,
which limited the use of herbicides to a tool'lafst resort.” LOWD agues the Forest Service
should have considered combining the old dioexs de-emphasis on herbicide treatment with
the new proposal’s prevention measures, PDFs, newly approved herbicides, and EDRR program.

The use of herbicides only adool of last resort was rejected at the programmatic level

by the Region Six 2005 ROBeeAR17259, 17280see alscAR21944 (Project FEISY As the

%2 LOWD emphasizes that the Region 3005 ROD did not approve any site-specific
projects and thus does not exctise Forest Service from considegiall feasible alternatives at
the local level. The Region Six 2005 ROD did, however, establish the framework within which
the Wallowa-Whitman National Forest must benanged, and that framework involves the use of
herbicides as a component of an integrated weed management approach.
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Project FEIS explains, a focus on prevenaod on manual and mechead control methods
could slow the rate of spread of invasive plahtd it would not effectivel treat those already in
the forests, which is the séak purpose of this Project. AR22011-22012. An agency need not
consider either ineffective alternatives or altgives that would not be compatible with the
stated purpose of a project ortvbverarching management poli§ee Nw. Coal. for Alts. to
Pesticides844 F.2d at 594. The Forest Service’s omission of an alternative that would continue
the policy of using herbicides only as a lasiont was therefore notla@trary or capricious.
(c) The “Balanced Treatment” Alternative

LOWD argues that the Forest Service shoulkkhzonsidered an alternative that focused
on a more balanced combination of treatmerthiods, in which herbicies would be neither a
first nor a last resort. This @posal is not clearly differentiatehowever, from what the Forest
Service did consider. All three action alternatiggaluated in depth in ¢hProject FEIS assumed
that the Forest Service wouldeua range of treatment methodst(always including herbicides)
tailored to the species of invasive plant and its geographic locaitioim the forest. The table of
common control methods, describdzbeae, illustrates thdterbicides are neither the first nor the
last line of defense. Rather, the common cami@thods embody the Forest Service’s integrated
weed management approach, which treats hddsi@as a necessary but not independently
sufficient component of an effective invasivamqis management program. An agency need not
include alternatives that are not significantlifetient from alternatives actually consider8ee
Laguna Greenbel42 F.3d at 525. It was therefore ndiittary or capricious for the Forest
Service to omit an alternative that balanteeluse of herbicide and non-herbicide treatment

methods in an undifferentiated way from the altéwes in fact considered in the Project FEIS.
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(d)  The “More Analysis” Alternative
LOWD proposes an alternative that woulduee additional analysis of environmental
impacts before herbicides may be used to treatly identified sites of invasive plants. LOWD
does not describe what such analysis wouldilemt&iow this proposal would differ from the
EDRR policy adoptedSee Morongo Band of Mission Indiad$1 F.3d at 575-77 (burden is on
the plaintiff to specify a detailed counterprodpséleast where the agency considered similar
alternatives)Further, it is not clear how such a regment for additional analysis would be
compatible with the Project’s purpose and niedkspond rapidly toew infestations. Given
that an agency need not considpeculative alternatives or ahatives that would not meet the
purpose and need of a projectyés not arbitrary or capriciodsr the Forest Service to omit
such an alternative.
(e)  The “Preventiofi Alternative
LOWD argues that the Forest Service shoulkkhzonsidered an alternative that focused
on prevention measures, particularly measurextid at forest activitiethat facilitate the
introduction and spread of invasiplants. The Project FEISm@ained why the Forest Service
rejected such an alternative: it would not ntbetstated purpose and need to treat existing
infestations of invasive plantand the prevention measures arpy LOWD, such as restrictions
or exclusions on grazing, woutdn counter to the Forest Sar@’s overarching multiple-use

policy 3 AR22011. Further, as the Project FEIS nateits discussion of purpose and need, the

¥ Similarly, in the Region Six 2005 ROD, thedRenal Forester declined to adopt certain
prevention measures that would/eancreased prevention effeaivess at the expense of other
land management objectivedeeAR17258, 17272¢f. Hells Canyon Alliange227 F.3d at 1181
(Forest Service did not have tonsider an alternative that wouhot meet the Forest Service’s
reasonable goal of balancing recreational ancogamdl values).
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Region Six 2005 ROD already incorpted concrete prevention maeass into the local Forest
Plan. AR21932. For example, the Region Six2B®D adopted a requirement that only
pelletized or certified weedde feed could be used on allgien Six Wilderness areas as of
January 1, 2007. AR17296. It also requires thesreniof grazing permits to incorporate weed
prevention practices. AR17297. The Regional Ferestlopted this requirement even though it
may result “in changes in grazing locations, tigyiintensity, and outputstd the detriment of
permit holders. AR17269. It was not unreasonablé¢hf® Forest Service to rely on these and
other prevention measures already in place atusf;mstead on how to implement the treatment
portion of the programmatic dicgon at the local level.

LOWD argues, however, that the Forest 8xshould at least have analyzed whether
these prevention measures would be sufficidmn applied locally. LOWD emphasizes that
preventing the introduction of new weeds is connettddtie success of efforts to eradicate those
weeds already in the forest: without the fernthe latter will never be achieved. This
interrelationship betweeprevention and treatment, howeusrbetter addressed through the
cumulative impacts analysis, as discussed below. In the context of alternatives, it was not
arbitrary or capricious for the F@teService to concludihat: (i) the role oprevention had been
adequately analyzed at the regional leveliaodrporated into the Forest Plan through the
addition of concrete requirements; (ii) the purpasd need for the Project FEIS was to treat and
eradicate the existing infestations of invagients; and (iii) further prevention measures along
the lines proposed by LOWD would impeassibly limit other uses on the foreSiee Nw. Coal.

for Alts. to Pesticides844 F.2d at 593-94 (agency did not needonsider alteration of grazing
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permits in lieu of herbicide use, where purpokproject was to eradite weeds already on the
land)3*
Q) The “Least Toxic Subset” Alternative

Finally, LOWD argues that the Forest Senst®uld have considereoh alternative that
uses a smaller subset of the ten herbicides apdratthe regional level. As an example, LOWD
asserts that picloram atriclopyr have greater toxicity to naafrget plants andildlife than the
other approved herbicides. Atiugh the Region Six 2005 FEIS deteredrihat all ten herbicides
were necessary to treat invasive speciesctffely throughout Region Six, LOWD argues that
the Forest Service should have evaluated whether all ten were reaswsgary within the
confines of the Wallowa-Wtman National Forest.

In response, the Forest See/@rgues that all ten herbicida® in fact necessary. This
analysis is explicit in the Rgon Six 2005 FEIS and implicit in the Project FEIS. The Region Six
2005 FEIS explains how the ten herbicides diffaheir effectiveness itreating different plant
species; how the choice of herbicide would aepen the terrain of thafested site; and the
agency’s concern that a limited set of heides may increase herbicide resistai@eae

AR15339-15340, 15350-15354, 15357-15358. In comparingfteetiveness of using all ten

34 LOWD points this court to the district court's opinionBlue Mountains Biodiversity
Project v. U.S. Forest Servic229 F. Supp. 2d 1140 (D. Or. 2002). That case involved a NEPA
challenge to a Forest Service weed managépmject under Region Six’s prior programmatic
direction (the direction thahe Region Six 2005 ROD amended). The court in that case agreed
with the plaintiff that the Forest Service shobl/e incorporated preveon measures into its
range of alternative$d.at 1146-47Blue Mountains Biodiversity Projet persuasive authority,
but it is distinguishable. Significantly, the 19&8jional management direction on invasive
plants did not include prevention measu®iR15327, while the new regional management
direction has already incorporatedncrete prevention measurewithe local Forest Plan. Thus,
each action alternative cadered in the Project FEIS alreadgsumed that the treatments would
occur within the ontext of a regional prevention strategy.
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herbicides versus using a subset thereof, tlggdReSix 2005 FEIS identifies ten invasive plants
that would not be effectively treated undez teduced set of herliies. AR15340. It appears
that all ten of these invasive plant species are already present in the Wallowa-Whitman National
Forest.SeeAR22642-22648. Further, as Plaintiff concedédral argument, the Project FEIS
contains the information necessary to establisi &l ten herbicides maye needed to control
invasive species effectively, even if the Foi®stvice did not explicitly analyze the alternative
of using fewer than aten approved herbicideSeeHr’'g Tr. 65. The Forest Service’s failure to
include this alternative in its Project FEIS dow®t rise to the level of arbitrariness or
capriciousness.

The court therefore holds that the Foreswige’s discussion ofeasonable alternatives,

including its failure to address alternatives idiedi by Plaintiff, was noarbitrary or capricious.

C. Cumulative I mpacts

Environmental impact statememtsist discuss cumulative impacgee40 C.F.R.
88 1502.16, 1508.8, 1508.25ity of Carmel-by-the-Sed 23 F.3d at 1160. A cumulative impact
“is the impact on the environment which results from the inerdal impact of the [proposed]
action when added to other past, present, andmahbly foreseeable future actions regardless of
what agency (Federal or nondegal) or person undertakeshbwother actions.” 40 C.F.R.
§ 1508.7.

The court reviews the agency’s cumulatifieets analysis under the APA’s arbitrary and
capricious standard, and it mustpmaticularly deferential “to an agency’s determination in an
area involving a ‘high level dechnical expertise.’McNair, 537 F.3d at 987, 993. Given this

deference, “the Forest Service is free to carstdimulative effects in the aggregate or to use
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any other procedure it deems appragridt is not for this court teell the Forest Service what
specificevidence to include, nor haspecificallyto present it.’League of Wilderness Defenders
549 F.3d at 1218 (emphasis in original). The Fd8esvice may concludéat the effects of a
related action would be of a differetype and thus would not ovap with the anticipated effects
of the proposed action, and it may reasondhgtidentified impact would be off-set by
mitigation and management measufese idat 1220.

On the other hand, a merely perfunctory clative impacts analysis is insufficient.
Klamath-Siskiyou Wildlands €tv. Bureau of Land Mgmt387 F.3d 989, 994 (9th Cir. 2004).
An analysis falls short if it only considettse impacts of the proposed action or only the
beneficial impacts of cumulative actior8ee Te-Moak Tribe of W. Shose v. U.S. Dep't of the
Interior, 608 F.3d 592, 603-04 (9th Cir. 201BJamath-Siskiyou Wildlands Ctr387 F.3d at
994-96;Muckleshoot Indian Tribe v. U.S. Forest Seiv.7 F.3d 800, 811 (9th Cir. 1999) (per
curiam). “General statements about ‘possible’ effects and ‘some risk’ do not constitute a ‘hard
look’ absent a justification regarding why malefinitive information could not be provided.”
Neighbors of Cuddy Mountain v. U.S. Forest S&i87 F.3d 1372, 1380 (9th Cir. 1998¢e also
Muckleshoot Indian Trihel77 F.3d at 811 (rejecting cumulatingpacts analysis sections that
“merely provide very broad and general stateiméeevoid of specific, reasoned conclusions”).
In particular, “some quantified or detaileddmmation is required. Without such information,
neither the courts nor the public,ieviewing the Forest Servicadgcisions, can be assured that
the Forest Service provided the hardk that it is required to provideNeighbors of Cuddy
Mountain 137 F.3d at 137%ee also Klamath-Siskiyou Wildlands C&87 F.3d at 994

(cumulative impacts analysis inadequate wHéhere is no quantified assessment of [the]
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combined environmental impactsMuckleshoot Indian Trihel77 F.3d at 810 (requiring
detailed analysis of cumulative impacts).

The cumulative impacts analysis in the Prbfe€IS is insufficient. The Project FEIS
contains a general discussion titled “BasisGamulative Effects Analysis,” as well as resource-
specific discussions scattered throughout @ra The general cumulative impacts section
begins with an acknowledgment that other lasds will continue to introduce and spread
invasive species, and that the prevention measturrently in place withnly reduce the rate of
spread, not end it entirel$eeAR22022. Among other “vectors” thapread invasive plants, the
Project FEIS lists recreatiograzing, vegetation managemenildfire and fire prevention,
logging, road use and maintenance, anccaljtire on adjacent farmlands. AR22022-22023. The
Project FEIS does not, howevernsaler the impact of this cnued introduction and spread of
invasive species. For example, continuecbithiction implies a need for continued treatment,
which will presumably include continued applications of herbicides, yet the Project FEIS does
not address how the cyclical usehefrbicides could fuhier affect forest lads that are already
highly impacted by the activitighat are introducing the invasigpecies in the first place.

The general cumulative impacts section remknowledges that all forms of invasive
plant treatments will have some advarmapacts on non-target plants, but it dismisses

consideration of all but chemical treatments bsedthe potential for nonherbicide treatments to

% The Project FEIS does note that undemttposed travel management plan for the
Wallowa-Whitman National Forest, which would adosome parts of the forest to public motor
vehicle, “it is expected that over time th@seas will recover and will not require continued
treatment associated with repeated distwwbdmPAR22023. The Forest Service did not provide a
similar assessment, however, for the other idewtitises on the forest that contribute to the
establishment and spread of invasive species.
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result in effects of concern the public is very low.” AR2202% This misunderstands the
purpose of the cumulative impacts analysis. Thes$idervice cannot stawith the assertion
that direct impacts will be minimal and conclutiat a thorough cumulative impacts analysis is
therefore not needed. The verymadf a cumulative impacts anaiyss to draw attention to
combined impacts that might otherwisedserlooked when considered separatSie40
C.F.R. § 1508.7 (cumulative impacts “can teffom individually minor but collectively
significant actions taking ate over a period of time”Klamath-Siskiyoildlands Ctr, 387
F.3d at 997 (rejecting analysisathdid not consider how “indidual impacts might combine or
synergistically interact with each other to affect” the forest environment).

The general cumulative impacts section then idens at length the eof herbicides and
pesticides throughout the counttgd in Oregon, as well as thadkground levels of chemicals

found in the Clackamas River (which does nwt near the Wallowa-Whitam National Forest).

% The Project FEIS also “is” to the discussion of curfative impacts from the Region
Six 2005 FEIS, particularly regardingetimpacts of non-chemical treatmer8seAR22023.
“Agencies are encouraged to tier their earnmental impact statements .... Whenever a broad
[EIS] has been prepared (such as a programlmypiatement) and a subsequent [EIS] is then
prepared on an action includedhin the entire program or pioy (such as a site specific
action)[,] the subsequent [EIS] need only swamze the issues discussed in the broader
statement and incorporate discussions ftleenbroader statement by reference and shall
concentrate on the issues specific todghlesequent action.” 40 C.F.R. § 1502.20.

The Forest Service is corragbit the Project FEIS can (asdould) “tier” to the Region
Six 2005 FEIS, but it is incorretitat the Project FEIS cantti® the Region Six 2005 FEIS’s
cumulative impacts analysis in lieu of undertakiisgown. The analysis afumulative impacts at
a regional/programmatic level will necessarilyrbere generalized and less contextual than the
cumulative impacts analysis required for specific projects. As the Forest Service
acknowledged in the Region Six 2005 FEIS, éSipecific effects cannot be meaningfully
evaluated at a Regional scale, Wilt be addressed in subsequsite-specific NEPA analysis as
projects are proposed.” AR15322. A cumulative impactalysis is inadequate when it relies on
the analysis of a prior FEIS that did not diss the specific cumulatiwedfects of the proposed
project.See Klamath-Siskiyou Wildlands C887 F.3d at 99 Muckleshoot Indian Trihel77
F.3d at 812.
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It concludes that the use ofrbe&ides under the Project would rextd to the background level of
chemicals present in the water supply, but waully have temporary, localized impacts due to
PDFs, buffers, and other mitigation measuge®eAR22024-22029. This analysis falls short on
several levels.

First, the analysis primarily focuses on thesdireffects of the use of herbicides to treat
invasive species. AséhNinth Circuit held infe-Moak Tribethe Forest Service cannot simply
describe the direct impacts of the proposed adiud then conclude in general terms that there
are no cumulative impactSee608 F.3d at 603-04.

Second, the analysis focuses exclusively onibigiduse and the impacts of chemicals; it
does not consider the possible non-chemical ingpaicthe proposed treatment regime, such as
ground disturbance, or similar impacts causedthgr forest uses. For example, the Project
FEIS does not consider how theepence of herbicides in strearagen if fleeting and localized,
might nonetheless exacerbate stream quality already impmjirether activities like logging,
grazing, road maintenance, fire managememneaeation. The Forest S&e, in rejecting
LOWD'’s appeal of the Region Six 2005 FEIS,ageized that such other activities should be
accounted for in project-spedfcumulative impact analyseSeeSupp. AR17 (“The cumulative
effects analyses conducted for [future] projaciposals would provide more site-specific
analyses related to specific invasive plant mmractivities, including disclosure of potential
impacts of other activities sues roads management, logging, fuels management, livestock
grazing, and recreational use.”). Furtherpdding, grazing, recreation, road building, and fire
management are all vectors for the introductind spread of invasive plants, many of the

infested sites are presumably impacted byelmker uses already. Those impacts, even if
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gualitatively different from the chemical impagaif herbicides, nonetheless add stress to the
native ecosystems and should be accounted for in the cumulative impacts &halysis.

Third, the analysis relies on mitigation meges and project management to assume
away any cumulative impacts without first idéying what those cumulative impacts might be.
The Forest Service may rely on project desigh raitigation to conclude that any cumulative
effects will be minimal, but only after it has idéied and quantified the scope of the potential
problem.See Te-Moak Trih&08 F.3d at 604.

The subsequent cumulative impacts discussiegarding particulafiorest resources do
not remedy the deficiencies of the general gsial Many of these sections discuss only the

direct impacts of the proposed use of herbici&ther sections do refer to the impacts caused

37 The Council on Environmental Quality, whitssues regulations implementing NEPA,
has clarified as much in its handbook on cumulative impacts ané@g®Souncil on Envt'l
Quiality, Exec. Office of the Presidefonsidering Cumulativeftects under the National
Environmental Policy A&7-29 (1997)see also idat 29 (“The goal of characterizing stresses is
to determine whether the resources, ecosystems, and human communities of concern are
approaching conditions where additional stresgfave an important cumulative effect.”).

3 For example, regarding water oessces, the Project FEIS explains:

For the Snake River/Temperance Creek Watershed the treatment acres include hand
treatment along the Snake Rivas well as aerial treatmeint the uplands. PDFs were
developed to minimize risk of herbicide aigption to water at treatment sites. Given

the PDFs as well as the scattered distrdoubf the treatments and the low rainfall
available to transport herbicide off site, it is unlikely that treatments would have a
cumulative effect for this watershed.

AR22235. This watershed is slatied the second-highest rate of herbicagglication in the
forest. AR22234.

As another example, when discussing cumugaitivpacts on protected fish, the Project FEIS
acknowledges that, “[g]iven thertge percentage of sites wheaeloram may be effective and
picloram’s potential to impaciaatic habitat, cumulative impadtem use of this herbicide on
and off Forest cannot be rdleut ....” AR22288. Two pagraphs later, the Project FEIS
nonetheless summarily concludes:
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by other uses, but only in a cursorgtiéon devoid of any real analySiCf. Muckleshoot Indian
Tribe, 177 F.3d at 811 (resource-specific cumulatifects sections do not satisfy NEPA where
they “merely provide very broad and genesttatements devoid of specific, reasoned
conclusions”).

In short, “the potential for ... serious cumtiNa@ impacts is apparent here, such that the
subject requires more discussidhan the Project FEIS providddamath-Siskyou Wildlands
Ctr., 387 F.3d at 996. Because the Project FEIS doepresent a “full and fair discussion of
environmental impactsMcNair, 537 F.3d at 1001, it is arbitraaynd capricious in violation of

the APA.

Given the way animals including fish metdize the herbicides proposed under the
project, chronic, lingering impacts arelikaly (R6 2005 FEIS). This alternative is
unlikely to contribute to cumulative advermsiects to aquatic resources given the PDFs
and buffers associated with the projecattiminimize the potential for direct and
indirect, and thus cumulative effects.

Id. Notably, neither of these passagwakes any reference to othereft uses or their effects.
39 For example, regarding impactssioils, the Project FEIS explains:

All treatment methods could result in @ms from loss of targt or associated
vegetation; however the negadieffects of herbicide treatments would be transient and
adversely affect soil biota for less thame year. Approximately 4000 acres would have
high risk for changes in soils community after treatment—mostly low to moderate
sloped dry grassland areas wgbme disturbance. Risksr soil community changes
after treatment are low for high traffiet areas (11,753 acres) and on steep, rugged
ground. Plant/soil communities in high traffickackas are already & disturbed state

and the steep rugged ground (3,870 of 6,Actes) has greater resilience. No
foreseeable future actions are planned that would result in cumulative effect on soils
when added to this project.

AR22215.
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1. Compliancewith the Clean Water Act

The Clean Water Act, 33 U.S.C. 88 1251-138@unees government agencies to obtain a
National Pollution Discharge Elimination Syst@ermit (“NPDES permit”) before discharging
any pollutants from a “point source” into navigable waters of the United Statsgue of
Wilderness Defenders Blue MountaBisdiversity Project v. Forsgrer809 F.3d 1181, 1183
(9th Cir. 2002). A “point source” is “any dismible, confined and discrete conveyance,
including but not limited to any pipe, ditch,armel, tunnel, conduit, well, discrete fissure,
container, rolling stock, concentrated animal fegaperation, or vessel other floating craft,
from which pollutants are or may be discledg 33 U.S.C. § 1362(14). What constitutes a
nonpoint source is not statutorigfined, but is understood to medine type of pollution that
arises from many dispersed adi®$ over large areas, and is nac&able to any single discrete
source.”Forsgren 309 F.3d at 1184.

The Project ROD states that the Project 'wieet and conform to the Clean Water Act.”
AR22635. It does not, however, mention any particular permitting requirement. LOWD
concedes that at the timeetRroject ROD was adopted, no pegnvould have been required for
the Forest Service to use herbicides in accordastbethe Project. Pl.’s Sur-Reply Opp’n Defs.’
Cross-Mot. Summ. J. 32. ThusOWD does not challenge tioject’'s compliance with the
Clean Water Act per se. Rather, LOWD argues the Forest Service violated NEPA by not
including in the Project FEI& discussion of a pending change in law that would require the
Forest Service to obtain permidsfore using herbicides under tRmject. This court reviews an
agency’s compliance with the Clean Water Aatl with NEPA under the APA’s arbitrary and

capricious standar@reat Basin Mine Watgh156 F.3d at 961.
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In 2007, “the EPA issued a Final Rule conchgdthat pesticides applied in accordance
with the Federal Insecticide, Fungicide, and Rodenticide ActFIR&RA’) are exempt from the
Clean Water Act’s permitting requirementslat’| Cotton Council of Am. v. U.S. Envtl. Prot.
Agency 553 F.3d 927, 929 (6th Cir. 2009). The partiesagmat this rule wuld have applied to
the Project and that it exempted the propdsatlicide treatments from the NPDES permitting
requirement. The Sixth Circuit, howav invalidated that rule in 200@l. at 940, but it also
stayed the issuance of its mandate until O¢t8ke 2011, to allow the Environmental Protection
Agency and the states time to develop new pg&ng procedures. The parties thus agree that in
April 2011, when the Project ROD was adopteNPDES permit was not required. The question
here is whether NEPA obliges the Forest Sertacdiscuss in its FEIS a likely future permit
requirement.

LOWD has pointed the court to a recentropn from the District of Montan&ee Native
Ecosystems Council v. Welder F. Supp.2d ----, 2012 WL 991833, 2012 U.S. Dist. LEXIS
41052 (D. Mont. Mar. 26, 2012). Weldon the court agreed with th@aintiffs that the Forest
Service erred by not discussing thossible need for NPDES permits in a draft environmental
impact statement (“DEIS”). 2012 U.S. Diskexis 41052, *41-46. Similarly to the present
situation, a federal court had matlear before the issuancetb&é DEIS that a permit would be
required; while a federal statutad created a permit exemptionciccumvent that court ruling,
that exemption was only temporary and the rfeed permit in the future was still likelfaee id.
The district court, however, bakés holding on the gulatory requirement that a DEIS “shall
list all Federal permits ... which must be obtaiie@tmplementing the proposal. If it is uncertain

whether a Federal permit ... is necegsé#lre [DEIS] shall so indicateld. at *42 (quoting 40
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C.F.R. § 1502.25(b)). As th&'eldoncourt noted, that requiremeistspecific to the DEIS
because it allows the public an opportunity to cantron an important issue before the FEIS is
issued and the project is approviet.at *43.

LOWD has not argued before this court ttheg Forest Service erred by not discussing
the permitting requirement in its DEfWeldonis thus of limited application in this case. The
court generally agrees with LOWD that the Fof@stvice should have at least stated in the
Project ROD or FEIS its intention to complytiviall applicable permitting requirements of the
Clean Water Act, particularly given the impendeignge in law. Instead, the Forest Service
only stated that the Project would comply witle Clean Water Act and noted, in the annual
implementation plan for the Project, that priotreating any individual infested site, the Forest
Service would “[a]pply for any herbicide applicat permits when needed for treatments in
Riparian Areas.” AR22635, 22670. Clearer refeeto the Clean Water Act’s permitting
requirements might have improved NEPA'’s goal of ensuring public access to relevant
information.

This court, however, cannot conclude thataheence of such discussion violates NEPA.
LOWD's reliance on 40 C.F.R. § 1508.27(b)(10jnisplaced for the reasons discussed above.
Section 1502.2(d) does apply, bubitly requires an EIS to “stat®w alternatives in it and
decisions based on it will or ivhot achieve the requirementd$... other environmental laws
and policies.” Again, the court has not foumy @recedent suggesting this regulation requires
more than the Forest Serviaetually provided here. Theuart declines to adopt a novel

interpretation of this regulation that would requine Forest Service to discuss future changes in

“* The court notes, however, that this dission does appear to be missing from the
Project DEIS.
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the law, however likely, particularly where as here the precise requirements of the future rules
are still unknown. Thus, the Forest Service’s failto discuss contingent, future permitting

requirements under the Clean Water wets not arbitrary or capricious.

CONCLUSION

For the foregoing reasons, the Forest Serviolated NEPA because its Project FEIS
arbitrarily and capriciously dinot analyze the cumulativ@pacts of the proposed action.
Plaintiff's Motion for Summaryudgment (Doc. No. 20) is GRITED IN PART and DENIED
IN PART. Defendants’ Cross-Motion for Surany Judgment (Doc. No. 25) is GRANTED IN

PART and DENIED IN PART.
Dated this 10th day of August, 2012.
K/ Michael H. Simon

Michael H. Simon
UnitedState<District Judge
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