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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON
PORTLAND DIVISION
SANDRA QUESNOY,
Raintiff, 3:10-cv-1538-ST
V. OPINION AND ORDER
STATE OF OREGON, DEPARTMENT OF
CORRECTIONS; CAPTAIN HEPLER, in his
individual capacity; MARY RAINES, in her
individual capacityand ELIZABETH SUZANNE
SAZIE, M.D., in her individual capacity,

Defendants.

STEWART, Magistrate Judge:

Plaintiff, Sandra Quesnoy (“Quesnoy”), a former inmate at Coffee Creek Correctional
Facility (“CCCF"), filed this complaint againgte State of Oregon, Depanent of Corrections
(“ODOC") and three CCCF employe#stheir individud capacities: Captain James Hepler (a

corrections officer), Mary Raines (a nurse)da&lizabeth Suzanne Sazie, M.D. Quesnoy alleges
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claims against the individual defendants undeU&Z § 1983 for violating her First, Eighth, and
Fourteenth Amendment rights and a claim undee $¢at for intentional infliction of emotional
distress. She alleges that OD@Glated the Americans witBisabilities Act (“ADA”), 42 USC

8§ 1201 et seq, and the parallel ate law, ORS 659A.142.

The court has jurisdictirounder 42 USC § 1331 over tfegleral claims and under
42 USC 8§ 1367 for state law clairagsing out of the same caseamntroversy. All parties have
consented to allow a Magistraladge to enter final orders and judgment in this case in
accordance with FRCP 73 and 28 USC § 636(c) (docket # 13).

Quesnoy has filed a Motion for Partial Sumyadmdgment on her Fifth and Sixth Claims
for violations of the ADA and ORS 659A.142 (d¢ket # 28), and defendants have filed a Motion
for Summary Judgment on all claims (docket # Z9r the reasons set forth below, Quesnoy’s
motion is denied and defendants’ motioigianted in part andenied in part.

STANDARDS

FRCP 56(c) authorizes surany judgment if “no genuine issue” exists regarding any
material fact and “the moving party is entitl® judgment as a matter of law.” The moving
party must show an absenceanfissue of material facCelotex Corp. v. Catretd77 US 317,
323 (1986). Once the moving party doestse,nonmoving party must “go beyond the
pleadings” and designate specific fadtsewing a “genuine issue for trialld at 324, citing
FRCP 56(e). The court must “netigh the evidence or determithe truth of the matter, but
only determine[] whether there @asgenuine issue for trial.Balint v. Carson City180 F3d 1047,
1054 (§' Cir 1999) (citation omitted). A &cintilla of evidence,’ or evidence that is ‘merely

colorable’ or ‘not significantly probative,” doa®t present a genuine issue of material fact.
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United Steelworkers of Am. v. Phelps Dodge C@&®5 F2d 1539, 1542 t?Qtir), cert denied

493 US 809 (1989) (emphasis in original) (citatamitted). The substantive law governing a
claim or defense determines whether a fact is matekddlisu v. Fred Meyer, Inc198 F3d

1130, 1134 (@ Cir 2000) (citation omitted). The court must view the inferences drawn from the
facts “in the light most favordé to the nonmoving party.Farrakhan v. Gregoire590 F3d 989,
1014 (9" Cir 2010), citingAnderson v. Liberty Lobby, In@77 US 242, 255 (1986).

UNDISPUTED FACTS

Quesnoy was an inmate at CCCF from March 19, 2009, through May 25, 2010. Quesnoy
Depo., p. 2. She did not like prison and thought lieatment was inhumane. Quesnoy Depo.,
pp. 26-27. In particular, she disliked the food, begdmedical care and attde of the staff.

Id, pp. 27-31.

Quesnoy entered CCCF with leg, neck aadkopain injuriesincluding cervical
myelopathy and cervical stenosi@uesnoy Decl., § 2. As a resuhe experiences instability,
gait ataxia, weakness, spastici&nd significant pain and dsmfort which are controlled by
medications.Id, 1 3-4, 6. Her injuries impact her #lyito walk, stand, rave, dress herself,
use the toilet and sleep and requiretbeuse a walker and wheelchaid. Because her injuries
make lying down and sleeping extremely painful, she needs a pillow to support her head and
neck. Id, 4. She also requires eyeglasses to riehd} 5. Due to her disabilities, Quesnoy

was assigned to an ADA-compliant cell and providezregiver to assistheWong Decl., { 3;

1 The parties have submitted documents with various attachments. Citations to affidavits, deckandtions,
depositions are identified by the last name of the affiastadent, or deponent, and citations are to the paragraph(s)
of the affidavit or declaration or to the page(s) of the deposition transcript.
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Quesnoy Depo., p. 32. She provided a medical lyisto€CCF staff documenting that she had
kidney and bladder problems and troublmating. Quesnoy Decl., 1 8, Ex. A, p. 12.

Due to an infection, Quesnoy was taken tiosthe infirmary at CCCF and, as a result,
did not undergo the normal intakeopess afforded other inmatdsl,  11. She was not
oriented as to the prison rules, policiesparcedures, including the grievance procedutés.
While in the infirmary, she reported her physiddficulties to medicabtaff and was given a
medication to help her voidd, Ex. B, pp. 13-15. On March 21, 2011, she also requested a
walker to help her walk which was denidd, p. 16. On April 2, 2009, CCCF’s progress notes
state that a “shy bladder [is the] likely causehef symptoms. Sazie Decl., Ex. 1, p. 63. She
was released to the general population on Ap2i089, when she received the use of a walker.
Id, pp. 62, 121; Quesnoy Decl., Ex. A., p. 9.

On May 13, 2009, Quesnoy was ordered tovjole a urine sample. Quesnoy De§l10;
Ward Decl., Ex. 1. She failed to produce a demafter being given #hrequisite amount of
water over a two-hour period. Ward Decl., ExAk a result, she was charged with violating
Rules 1D(e) (Contraband) and 4A(Disobedenf an Order |) and taken to CCCF'’s
Disciplinary Segregation Unit (“DSU")Id. In the DSU, Quesnoy was housed in DS101, an
ADA-compliant cell. Second Wong Decl., T Ber personal property was taken from her,
including her walker, eyeglasses, additional pillow. Quesnoy Decl., T 11.

While in the DSU, Quesnoy received infmation about her disciplinary hearing
scheduled for May 19, 2009. butesbould not read the smallipr without her eyeglassesd,
1 12. On May 13, 2009, Quesnoy wrote a kyte tim&xa CCCF’s Health Services Manager,

requesting that medical informati about her inability to urinatee provided at her disciplinary
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hearing.Id, 1 12 & Ex. E. Raines responded thhts is not something we can doldl. Also
before the hearing, Katrina Drury, , the Seagt at Arms for Hearings, emailed Raines
requesting information on whether Quesnoy hatkedical reason for failing to provide a urine
sample within the allotted time. Raines checttezlfile and reported bb& to Drury that she
found no notation of a medical reason. RaiDepo., pp. 30-31; Oldham Decl., Ex. C, p. 4.

On May 19, 2009, Hearings Officer Peteir@evant presided over a hearing on
Quesnoy’s disciplinary violationsSturdevant Decl., 3. He rotin his decision that Quesnoy
received a copy of the MisconduReport, Notice of Hearing, Nice of Inmate Rights in a
Hearing and Rules of Prohibited Conductd@acknowledged understanding of the Misconduct
Report and Notice of Inmate Rightkl, Ex. 1, p. 1. At the hearing, Quesnoy presented no
evidence, was very emotional, said very littlatest that she had been sick for many years, could
not “pee on command,” and did not commentwdrat she thought her sanction should k.

1 5; Quesnoy Decl., § 12.

Sturdevant determined that the charg®ole 4A was “not suppted by the facts” and
instead found that she violatétie lesser include major leuviolation of Rule 4[B],
Disobedience of an Order II.” SturdevargdD, Ex. 1, p. 2. He also found that Quesnoy had
violated Rule 1D(e) (Contrabandld. The Contraband violation is on Level 2 of the Major
Violation Grid which dictates the appropggasanction absent special circumstanddsy 7.
Because he found no special circumstances, Stuntessed the following “routine” sanction:
365 days of basic visitation, 28 days in the D$@days loss of privileges, and a $50 fie,

17 & Ex.1, p. 1. Basic visitatn is conducted through Plexiglavith no physical contact

between the inmate and family membdéds y 8; Quesnoy Decl., T 1By ODOC rule, a major
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disciplinary violation results ia loss of “good time” which can dgla release date. Sturdevant
Decl., 1 7. Quesnoy’s release datzs delayed 20 days as a resdilher disciplinary violation.

While in the DSU from May 13 to Jur®e 2009, Quesnoy did not have the means to
move around her cell, was not allowed out for eiser; and developed bedsores from lying in
her bed. Quesnoy Decl., { 11. She requested ¢hefwgalker from the triage nurse which was
deniedld. She sent multiple kytes requesting a wallas well as her eyeglasses and pillow,
throughout her stay in the DSUd, Ex. F. She also sent kytes to Captain Teal on May 21, 2009,
and to Superintendent Howton on June 1, 2009, appealing the decision to the Office of the
Inspector Generalld, § 15. Her neurologist, Dan FriedmahD., also submitted a letter dated
July 9, 2009, explaining that she hadbadition which may create problems voiding, Ex. F,
p. 27. Her sister (Debbie Davis) and her husband (Gary Quesnoy) also submitted letters in July
2009 and August 2009 to the Office of the Inspector Gengtal] 6; Davis Decl., 1 6; Gary
Quesnoy Decl., 1 6, & Ex. A.

During her stay in DSU, Quesnoy’s familyiled frequently to lobby on her behalf. On
May 28, 2009, Hepler met with Quesnoy after onthefcalls. Quesnoy Decl.,  14. Hepler was
angry and told Quesnoy that her husband had im@med not to call and advocate for her
needs.ld. He also told her it wasappropriate for anyone to advocate on her behalf when she
was in prison and made belititf comments about her marriagd. The conversation
frightened Quesnoy and made her hysteri€alesnoy Depo., p. 97. A mental health counselor
was called to help heid.

Quesnoy was treated multiple times a montliCBCF medical staff Sazie Decl., | 5.

According to Dr. Sazie, CCCF'’s @&f Medical Officer, a number dafifferent drugs were used to
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try to manage Quesnoy’s chronic pald, 1 3-4. She initially received Morphine Sulphate
Extended Release (“MS”) at 15 mg, twicday (Sazie Decl., Ex. 1, p. 126) which was
discontinued on March 27, 2004 @t 68), but restarted on Apl5, 2009 at 15 mg in the
morning and at noon, and 30 mg at bedtidea{ 57). This was increased on June 16, 2@D9 (
at 116) to 30 mg in the morning, 15 mg at namg 30 mg at bedtime, but then decreased on
January 14, 2010 to 15 mg in the morning, 15 mg at noon, and 30 mg at batlam®04d). The
MS was discontinued on February 3, 2010, mp#aced with UltranfTramadol) until

Quesnoy’s releasdd, pp. 95, 97-98, 100-02During her incarceratiorshe was prescribed other
pain medications as well (Radt, Neurontin, and Baclofen)d, pp. 104, 111, 116-18, 127.

On September 8, 2009, Quesnoy provided aewsample within the normal two-hour
window. Quesnoy Decl., 1 22. However, onukary 27, 2010, she was unable to provide a
sample within two hours, but succeeded after staff gave her additionalltime.

In February 2010, when Quesnoy was given Baohto control her pain, she was also
given another medication (Clonazepam) forsole relaxation. Sazie Decl., § 4. The
combination, however, caused her to become somndi@niThe muscle relaxant was then
stopped.ld.

Quesnoy’s attorney filed two separatee@un Tort Claims Notices on December 9, 2009,
and February 10, 2010. Quesnoy Decl., Ex. H. &ainvestigated the notices on behalf of
CCCF and reported to Dwayne Green of Risk Mgemaent that there was no medical reason that
Quesnoy should not be able to timely producerewspecimen. Oldham Decl., Ex. C., pp. 4, 6.

Quesnoy completed her sentence and rgeased from CCCF on May 25, 2010.

Oldham Decl., Ex. 8.
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DISCUSSION

[. Intentional Infliction of Emotional Distress (Seventh Claim)

Quesnoy asserts an intentional inflictioreafiotional distress claim under Oregon law
seeking noneconomic damages for her emotidiséless, pain, distress, fear, anxiety,
humiliation, discomfort, and loss of enjoymendowever, under ORS 30.650, “[nJoneconomic
damages . . . may not be awarded to an tenmean action against a public body unless the
inmate has established that the inmatéesed economic damages.” Although Quesnoy is no
longer an inmate, she was an inmate atmks during which she allegedly suffered emotional
distress. However, she neither alleges nbnsts any evidence that she suffered any economic
damages. Thus, defendants’ motiomigmiss this claim is granted.

[I. Disability Discrimination Claims (Fifth and Sixth Claims)

Quesnoy’s disability discrimination clainagiainst ODOC are prenaid on her inability
to urinate and how she was treated when she was unable to produce a sample. Both parties move
for summary judgment on those claims. Thedis primarily centers on whether Quesnoy is
disabled under either the ADA @RS 659A. If so, the issuetomes whether she was denied
the reasonable accommodation of being listethermedical status report which, pursuant to
OAR 291-042-0015, would givieer additional time tproduce a urine sample.

A. Legal Standards

Title 1l of the ADA prohibits discriminatin against disabled persons by any public
entity. 42 USC § 12132. A public entity inckgl“any department, agency, special purpose
district, or other instrumentalityf a State or States or ldgpovernment.” 42 USC § 12313(1).

CCCEF is clearly a “public eni” as defined by the ADA.
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If appropriate, a public entity must makeasonable accommodations” in order to
ensure that an individual’ssibility does not prevent her froemjoying the benefits provided by
a public entity. 42 USC § 12132. In order tatsta claim of disability discrimination under
Title 11, a plaintiff must prove four elements:
(1) [s]he is an individual with a disability; (2) [s]he is otherwise qualified
to participate in or receive the benefit of some publics entity’s services,
programs, or activities; (3) [s]he washer excluded from participation in
or denied the benefits of the pigoéntity’s services, programs, or
activities, or was otherwise discringited against by the public entity; and
(4) such exclusion, denial of benefits discrimination was by reason of
[her] disability.

McGary v. City of Portland386 F3d 1259, 1265 {SCir 2004) (quotations and citations

omitted).

Under the implementing regulations, the ADA applies to the programs, services and
activities of a public erty, including a jail. See Pierce v. Gate526 F3d 1190, 1214 (<Cir
2008) (applying Title 1l of the ADA to the Oran@®unty Jails’ servicegrograms and activities
for detainees), citin@ennsylvania Dep’t of Corr. v. Yesk&24 US 206, 209-210 (199&)e v.
City of Los Angele250 F3d 668, 691 {oCir 2001).

The Oregon Legislature also has endiateveral provisiongrotecting disabled
individuals from discriminatory conduc6eeORS 659A.103-.145. In particular, ORS
659A.142 bars discrimination against disaljpedsons by an employment agency, a labor
organization, a place of public accommodatmmnstate governments. ORS 659A.142(5)(c),

which bars discrimination by state governmentsjnslar to the federal ADA regulation relating

to government accommodations and balarcesjuested accommodation against any
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fundamental change in the nature of the program that may r&adte.gPierce 526 F3d at
1215, citing 28 CFR § 35.150(a).

B. Quesnoy’s Disability

To advance her disability discriminaticlaims, Quesnoy must show that she was a
“qualified individual with adisability.” To do so, she must eBligh that she has: (1) a physical
or mental impairment that substantially limiise or more of her major life activities; (2) a
record of the impairment; @B) is regarded as having anpairment. 42 USC § 2102(2)(A);
ORS 659A.400(1). That a person has a medical tondeven one that affects his or her choice
and range of activities, does not make thatqredssabled without ah®wing that the condition
restricts a “major life activity."Toyota Motor Mfg., Kentucky, Inc. v. Willians34 US 184, 202
(2002). Whether a claimed medicalndition meets the ADA'’s standbof “disability” must be
evaluated in the context bbw the condition affects ¢hindividual plaintiff. Id at 198.

Based on the records maintair®@dCCCF, a genuine issue of teidal fact exists as to
whether Quesnoy has “a physical or mental impaitrtfgat substantialliimits one or more of
[her] major life activities.” Quamy clearly has a number of phyaiempairments. The issue is
whether those impairments, or more particuléiny medications she takas a result of those
impairments, cause her difficulty in prodngia urine sample within two hours.

On March 27, 2009, shortly after she entered the infirmary, Quesnoy informed the
medical staff of her trouble voiding. Quesridgcl., Ex. B., p. 15. The staff changed her
medication by taking her off MS amving her Oxycontin insteadld. However, upon leaving
the infirmary on April 15, 2009, and entering theneral population, the staff changed her

prescription again, putting her back on M8, p. 13. Raines acknowledged that MS was known
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to cause potential problems voiding. Raibepo., pp. 31-32. However, she did not report this
side effect either before ortaf Quesnoy’s disclmary hearing.Id.

Quesnoy also was prescribed a diuretic (LAsis early as July 21, 2009. Quesnoy
Decl., Ex. B., p. 17. Although the record is uncleato why it was prescribed, the need for a
diuretic lends credence to hmymplaint that the medical $t&new of her problem voiding.

Quesnoy’s neurologist, Dan Friedman, M.[ter confirmed that she may have a
problem voiding due to her physical impairmenOn July 9, 2009, he submitted a letter
explaining “she has a history of cervical spicatd injury and is on medications that can
contribute to difficulty emptyindper bladder. At prior visitave have never specifically
discussed bladder function. ... Itis certainlglyable that any spinal cord injury could produce
difficulty with bladder function.”ld, Ex. G. While Dr. Friedmaadmits they had not discussed
bladder function prior to inceeration, Quesnoy explains theg was not aware that her
medications were altered upon incarceradiod of her full medical needs.

Finally, Quesnoy points out that when giaaditional time to produce a urine sample on
January 27, 2010, she was successful. Quesnoy Decl., T 22.

ODOC argues Quesnoy has shown only thatsisampairments, not a disability. A
person’s diminished ability is notdtsame as “substantially limitedThornton v. McClatchy
Newspapers, Inc292 F3d 1045, 1046 '{Cir 2002) (though plaintifé life has been diminished
by her inability to engage in continuous keybdaagd “diminished is different from ‘substantially

limited). Quesnoy’s situation is distinguishablowever, because her impairments consist of

2 “Lasix is a loop diuretic (water pill) that preveytur body from absorbing too much salt, allowing the salt to
instead be passed in your urine. kaseats fluid retention (edema) in peoplih congestive heart failure, liver
disease, or a kidney disorder such as nephrotic syndrome. This medication is also used tb tleaidhigessure
(hypertension).” Drugs.corhitp://www.drugs.com/lasix.html(last visited October 27, 2011).
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substantially limited mobility and bodily functiongler diminished ability to void is a side
effect of the medications taken as a result of those impairments.

ODOC points out that other courts have fourat thfficulty urinatingis not a disability,
citing Oyague v. Staf2000 WL 1231406 (SDNY 2000). Howevérat case is distinguishable
because it only evaluated whether difficultynating was enough to satisfy the definition of
disability. Quesnoy’s inability tarinate is related to the medicats she takes due to her spinal
condition and limited mobility.

ODOC also contests each piece of evidartied on by Quesnoy to establish a causal
connection between her physicalpairments and an inability fwroduce a urine sample within
two hours. After being advised of her medicahdition, CCCF medical staff characterized her
problem as only a “shy bladder;” Dr. Friedmafers only to a probability, not a medical
certainty; the Lasix could have been presmliior any number of reasons; and Quesnoy did
produce one urine sample within two hours. Ad fhoint, the evidence is sufficiently disputed
as to Quesnoy’s status as aatiled individual that both motis for summary judgment on the
disability discrimination claims are denied.

I1l. Constitutional Claims (First, Second, Third, and Fourth Claims)

Quesnoy alleges that Hepler, Raines, BndSazie are liable under 42 USC § 1983 for
violating her constitutional ghts. A plaintiff may bringan action under § 1983 to redress
violations of her “rights, privileges, or imunities secured by the Constitution and [federal]
laws” by a person or entity, including a mupglity, acting under the &ar of state law.Monell

v. Dep't of Soc. Servs. of City of New Y @86 US 658, 690-95 (1978). Defendants seek
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summary judgment as to all 8 1983 claims andlound that they viated no constitutional
right and are entitled tqualified immunity.

A. First Amendment (First Claim)

Quesnoy alleges that she and her family @zed their right tgrotest her treatment
about lack of appropriate medical care, her placgnmmeDSU, the denial of use of her walker,
eyeglasses, and pillow while in the DSU, #red loss of good time credits. Complaint,  28.
She also exercised her rigbtpetition by filing claims undehe OTCA, ORS 30.275. As a
result of expressing these rightbe alleges that she suffered the following adverse actions: a
denial of “appropriate medicahre” and “access to medications to manage pain,” “changing her
medications without caus@a putting her on Tramadolgmotional distress from her
confrontation with Hepler, a real to remove the additional 20 days from her sentence and the
loss of visitation privilegesld, 1 29. Based on the arguments presented by Quesnoy, this court
construes her allegation regarding her lattappropriate medical care” and “access to
medications to manage pain” as based on thesdserin dosage of MS and the eventual change
to Tramadol.

Within a prison context, a viable claim ofr§i Amendment retaliation requires proof that
a state actor took some adverse action againsnaate because of that inmate’s protected
conduct, and that such action chilled the inmage&rcise of her First Amendment rights and did
not reasonably advance gilgmate correctional goalRhodes v. RobinspA08 F3d 559, 567-68
(9™ Cir 2005). See also Barnett v. Centosil F3d 813, 815-16 {9Cir 1994) (per curiam). “A

plaintiff who fails to allege a cHihg effect may still state a clai if he alleges he suffered some
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other harm.” Brodheim v. Cry584 F3d 1262, 1269 {aCir 2009), citingRhodes408 F3d at 568
nll.

1. Pain Medication

Quesnoy first asserts that Dr. Sazie, Raiaad,Hepler retaliatedgainst her by changing
her pain medication prescription after she esediher First Amendment rights. Her dosage of
MS was reduced, causing withdrawal symptpoamsl she was given Tramadol, which caused a
an adverse drug interaction with another medoat Since Hepler was not involved in changing
Quesnoy’s medications, he is entitled tonsoary judgment as to this allegation.

Raines and Dr. Sazie contend that theypdy followed CCCF'’s policy which is to:

(a) Provide essential dnmportant healthcare isgces that support the
health status of inmates during inoaration, including end of life care.
(b) Deliver constitutionally mandated healthcare using an efficient
managed care system in support of the mission of the department.
(c) Ensure there is an organized system in place to provide inmates with
access to care to meet their serimeglical, dental, and mental health
needs.

OAR 291-124-0005(3)(a)-(c).

While incarcerated at CCCF, Quesnoy ga®&n medications tmanage her chronic
pain, though it was not the same opiate meutinathe requested or received prior to
incarceration. Sazie Decl., 1153, On March 20, 2009, she waggcribed 15 mgf MS, twice
daily. Id, Ex. 1, p. 126. This was discontinued on Marchi@,7p 68), but resumed on April 15
with an increased dosagé,(p. 57) which was increased again on June 19, 2@0Q%. 116. In
December 2009, someone in CCCF consultdoraBecker” about Quesnoy’s caréd, 1 3 &

Ex. 1, pp. 106. On December 22, 2009, Dr. Beckaltyosuggested decreasing her narcotics

medication.Id, Ex. 1, p. 31. Quesnoy’s MS prescriptiwas then reduced on January 14, 2010.
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Id, p. 104. On January 25, 2010, Quesnoy expresseskdpticism as to this reduction because
upon her release she would resuree previous dosages of M8, p. 28. She also refused to
sign a release or her record¥io Becker for further reviewld. On February 2, 2010, she was
prescribed 30 mg of MS once aydand transitioned to Ultramd, pp. 102-03.

The change in medication did not go wel @uesnoy: “They took away cold turkey
so | was withdrawing from it.” Quesnoy Depo., p. 123. She asked Dr. Sazie about the change,
explaining that she had beentte medication since her spirgirgery and that nothing had
changed.Id, p. 117.Dr. Sazie responded by saying shiedisld feel lucky to be off the
medication and onto something that wasn't a narcotit.” Quesnoy also asked Janet Lee
Ridgeley, L.N.P., about her chande, p. 118. Ridgeley responded that the change had come
from Dr. Sazie and Rainesd, pp. 118-19.

Quesnoy filed written complaints about leenditions in the DSU beginning in May
2009 and appealed the disciplinary hearing decitd Captain Teal and Superintendent Howton
on May 21 and June 1, 2009, respectively Qag®ecl., Ex. F., pp. 1, 4. On December 4,
2009, her attorney filed an Oregon Tort Claimg Notice about her treatment. Jana Wong, the
Supervising Executive Assistantttee Superintendent, and Rainearned about this notice on
December 11, 2009. Oldham Decl., Ex. C, pp. 9, B3 consultation with Dr. Becker about
her medication and the reduction of the MS or weganff of the narcotics occurred shortly after
the December 2009 OTCA notice. This timing iffisient to create an a factual issue as to
causation for the alleged retal@ti Although defendants have shothat Dr. Becker suggested
decreasing the narcotics medications, they d@xplfain why he was naonsulted earlier in

time, but only after Quesnoy’s complaineddavhether he was fully aware of Quesnoy’s
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medical history. Thus, a genuine issue of matéau@l exists as to the involvement by Dr. Sazie
and Raines in changing Quesnoy’s medicatiwwhi&h caused withdrawal symptoms and
inadequate pain management.
With respect to the prescription of Tramadolanuary 2010, Dr. Sazexplains that it
was part of an effort to pvide appropriate treatment:
In February 2010, while still workgwith her on appropriate pain
treatment, she was given Ultrgiiramadol). Klonopin (Clonazepam)
was added for muscle relaxation. She became somnolent on this
combination of mediations. The sule relaxant Klonopin was stopped.
The combination of Ultram and Klonapwas not prescribed to punish or
“get back” at Quesnoy. Such wdube a violation of my ethical
obligations as a physician. | woutéver do such a thing nor allow it
under my supervision.
Sazie Decl., 1 4.
Quesnoy has presented no evidence that dithe8azie or Raines knew in advance that
she would suffer an adverse reaction due todtisbination of medid¢aons. Thus, they are

entitled to summary judgmeas to this allegation.

2. Personal Health Items

Quesnoy did not have access to her walkexgkgses, or pillow while in the DSU.
Quesnoy Decl., 1 11. She requested these personal health items on multiple occasions from the
triage nurse and Heplema her family contacted CCCF with similar requedts.{Y 4, 11 &
Ex. C, pp. 1, 7; Davis Decl., 11 2, 4-5; GaryeQuoy Decl., 1 4. The praggs notes also reflect
these requests. Quesnoy Decl., Ex. B., g5118/09 complaint by Quesnoy’s sister); Sazie

Decl., Ex. 1, p. 50 (same). Her pillow was ragd halfway through her period at the DSU.
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Quesnoy Decl., 1 11. However, Quesnoy did notivedeer walker until a week after she left
DSU. Sazie Decl., Ex. 1, p. 47.

There is no dispute that inmates housede@BU may have their personal health items.
OAR 291-011-0050(7) (“Disciplingrsegregated inmates will be permitted to retain basic
personal health items (i.e., dentures, prescrgi@sses, hearing aids.”). If an inmate has a
medical complaint, “the staff member receiving the complaint will notify the disciplinary
segregation supervisor who will make the reqimsthe service to the appropriate section in a
timely manner” and document thegreest in the inmate’s recor@AR 291-011-0060(5)(c).
According to Hepler, while inmageare not allowed to bring items with them on the first day in
the DSU, if they need something medically ancttical agrees,” that property will be issued to
them. Hepler Depo., p. 29. Raines concedes thaiutd be a deviation eftandard practice if
Quesnoy were not provided with her wheeled watkuring the time she was in DSU. Raines
Depo., p. 55.

Quesnoy blames Dr. Sazie for pushing hertoatse a walker or wheelchair because
Dr. Sazie believed there was hiolg wrong with her. Quesnoy Depo., p. 31. Dr. Sazie does not
specifically respond to that chargsher than to state that medl staff tried to get Quesnoy to
be more active and reduce her dependency on opaatpain control. Sazie Decl., 1 3. That
effort might result in urging Quesnoy to reduce e of mobility devices. The record reveals
that a nurse was contacted ispense to a complaint by Quesnasister regarding the walker.
Quesnoy Decl., Ex. B, p. 11. However, nothinghi@ record reveals that such a request was
made to either Dr. Sazie or Raines. Absent sewigence that they were aware of, and either

ignored or refused, the requestsdowalker in the DSU, thenelg cannot be liable for retaliating
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against Quesnoy by refusing her requests. ,Thmih Dr. Sazie and Raines are entitled to
summary judgment as to this allegation.

Hepler does not specificallgcall that Quesnoy requested ture of her walker while in
DSU. Id, p. 29 However, as the DSU supervisor, heuld have been notified of her requests
pursuant to OAR 291-011-0060(5)(end, besides, calls from her family conveying this request
precipitated his confrontatiomith her. Hepler Depo. p. 2Despite this knowledge, he
allegedly failed to ensure that she was prodidéth her personal healttare items according to
ODOC policy. Thus, genuine issues of material éxist as to Hepler'setaliatory actions in
this regard.

3. Hepler Confrontation

Quesnoy alleges that as a result of compldigteer and her family, Helper berated her
and chastised her for having her family memigergact him to advocate on her behalf and made
hurtful, personal comments about her neage.. Hepler disagrees with Quesnoy’s
characterization of this event. He states that he only spoke to Quesnoy about “the
appropriateness of her husbandinglthe facility onher behalf” and disessed with her the
appropriate ways to address her issues in thiesy such as using kytes. Hepler Depo., p. 25.

Hepler argues he was mradvancing a legitimateorrectional goal by informing
Quesnoy of the appropre&aprocedures. However, if Heplberated Quesnoy for complaining
about her treatment to the point of causing hestemal distress, then he crossed the line from
reasonably advancing a correctional goal tdiokilher exercise of First Amendment rights.
Given the factual dispute between Quesnoytapler as to whawas said during their

confrontation, summary judgmentdsnied as to this allegation.
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4. Disciplinary Sanctions

Quesnoy alleges that as a result of her damis, 20 days were added to her sentence
and she was deprived from having physi@aitact with her family during visitations.

Quesnoy’s characterization of these sanctionstaBat®ry is not supporteby the record. They
were not caused by Quesnoy’s exercise of hetgjditut by her violation of CCCF rules.

At CCCF, sanctions are established based ondhge of the rule violated. CCCF offers
a hearing to determine if theisea violation and the appropriaganction. The hearings officer
uses the violation grid which dictates thmoeopriate sanction in the absence of special
circumstances. Sturdevdbdecl., { 7. Sturdevant fourf@uesnoy violated Rule 1D(e)
(Contraband) and Rule 4B (Disobedience of ate®tl). Because her contraband violation was
a Level 2 on the Major Violain Grid, Quesnoy was given theutine sanction which included
365 days of basic visitation.

In addition, a major disciplingrviolation impacts the prisonie release date. Quesnoy’s
sentence was determined by Washington Countgu@iCourt, but the ODOC system calculates
her release date, which is the earliest possiale the inmate will be released and includes
accumulated “good time” if the inmate has no disciplinary violations while in priSea.

OAR 291-097-00225 (“The credits pieusly earned or applied Wvbe retracted . . . (1) The
inmate is found guilty of a major rule violatiafter a formal disciplinary hearing . . . and the
disciplinary order directs that earned time credémed or applied be forfeited in accordance
with the Department’s rule on Prohibited Inm@enduct and Processing Actions.”) Quesnhoy’s
violation accordingly removelder “good time” of 20 days. Thisas not in retaliation, but

simply an application of CCCF disciplinary policy.
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Nonetheless, Quesnoy argues that Raines anf8dare failed tossist her from being
disciplined for violating the rukebecause she exercised her First Amendment right. Viewing the
facts in favor of Quesnoy, Raines knew thla¢ was taking a medication that may cause
problems voiding and yet did not provide that information to either the hearings officer or to
Drury who was seeking more information priotthe disciplinary hearing. Oldham Decl., Ex. 4;
Raines Depo., p. 39. At that time, it is not cie@ether Raines was aware of any complaints by
Quesnoy or her family about her medical treattn However, after the hearing, Quesnoy’s
kytes to Superintendent Howtoeeking an appeal of her haagidecision were referred to
Raines who again did nothing. Quesnoy Decl., Ex. B, Thus, a genuine issue of fact exists
as to whether, due to Quesnoy’s complaints, &arefused to provide exculpatory information
that would have avoided orversed the disciplinary sanctionBue to a lack of evidence
concerning any knowledge or involvement by Dr. Sarigepler in this rgard, they are granted
summary judgment as to this allegation.

Quesnoy also argues that her limited visitaganction is an advers&tion in retaliation
for her husband’s protected activity. A retaligtact taken against a person because of the
spouse’s conduct violates the First Ameraitright of intimate associatioidler v. Pataki
185, F3d 35, 44 (¥ Cir 1999). To prove this claim,plaintiff must establish that her
association with her husband wasubstantial or motivating factor for the adverse act{@ray
v. Bruneau-Grand View Sch. Dist. No. 36®. CV-06-069-S-BLW,2007 WL 1381785, at *2
(D Idaho March 27, 2007).

Quesnoy seems to rely on a violation of hghtito intimate association because the end

result was limited contact with her spouse.wdwer, she has presented no evidence to suggest
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that her basic visitation sanction was imposedtduRaines’ failure to provide exculpatory
evidence due to the complaints made by Qag's husband. As discussed above, there is no
evidence that Dr. Sazie was aware of these comgplairthat Hepler haanything to do with the
disciplinary violation. Thus, summary judgmengranted as to all the individual defendants
with respect to a violation @ right to intimate association.

B. Eighth Amendment (Second Claim)

Quesnoy alleges that she was subjected teecessary and wanton infliction of pain by
defendants because she was denied “appropriateaheare and discontinuation of medications
to manage pain,” denied uselsdr walker and eyeglasses, aatctioned with 20 days added to
her sentence without appropriate medeae. Complaint, I 38.

The Eighth Amendment requires prison offisito provide humane conditions of
confinement by ensuring that intea receive adequate food, clottp shelter, and medical care.
Farmer v. Brennan511 US 825, 832 (1994). A prisoner claiming an Eighth Amendment
violation must establish, both objectively asubjectively, that péicular conditions of
confinement are cruel and unusu#filson v. Seiter501 US 294, 297-98 (1991). To satisfy the
objective component, a plaintiff mtiallege a deprivation whiabjectively is “sufficiently
serious” to constitute an Eighth Amendment violatitsthat 298. To satisfy the subjective
component, a plaintiff must demdrete that the prison official vgd'deliberately indifferent” to
a substantial risk of serious harfRarmer, 511 US at 834. Deliberate indifference in this
context means that the official “knows of and dgards an excessive risk to inmate health or
safety; the official must both be aware of fdeten which the inference could be drawn that a

substantial risk of serious harm existad he also must draw the inferenced”at 837.
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Because “a prison official’s duty under thgghth Amendment is to ensure ‘reasonable
safety,” officials who respongkasonably are not liabléd, at 844-45. In the context of medical
needs, “an inadvertent failure to provide medazak cannot be said tonstitute ‘unnecessary
and wanton infliction of pain’ or to beepugnant to the conscience of mankindEstelle v.
Gamble 429 US 97, 105-06 (1976). Medical malpieeidoes not become a constitutional
violation merely because the victim is a prisonThus, a complaintdha physician has been
negligent in diagnosing or treating a mediaahdition does not state a valid claim of medical
mistreatment under the Eighth Amendment.

In order to state a cognizatdkaim, a prisoner must allege acts or omissions sufficiently
harmful to evidence deliberate indifference to@gsimedical needs. Only such indifference can
offend “evolving standards of decency” in violation of the Eighth Amendmdtgtélle 429 US
at 106. A mere “difference of medical opinion [is] insufficient, as a matter of law, to
establish deliberate indifferenceJackson v. Mclntost90 F3d 330, 332 {BCir 1996) (citation
and quotations omitted). Rather, to prevaiboriaim involving choices between alternative
courses of treatment, a prisoner must showttieathosen course of treatment “was medically
unacceptable under the circumstances,” and wagnhosconscious disregard of an excessive
risk to [the prisoner's] health.ld (citation omitted).

1. Pain Medication

Quesnoy asserts that changes in her peadication resulted in cruel and unusual
punishment. As discussed previously, Quesnoy was regularly seen by medical staff, but believed
that her care was inadequate. The medical redodicate that changes were made in her pain

medications over time and that an outside physician was consulted about her pain management.
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Although she received different medicadtment before entering CCCF, Quesnoy has
submitted no evidence that the medicalttremt she received at CCCF was medically
unacceptable and chosen in conscious disregfaad excessive risk to her health.

Quesnoy did have a serious reaction taniadol which rendered her unconscious
because of its interaction wigdmother drug. However, there is no evidence that Dr. Sazie or
Raines knew she would likely suffer an adearsaction, and they mmediately changed the
medication when they learned of the problebhe undisputed facts do nobnstitute deliberate
indifference to Quesnoy’s medical needs.

As discussed above, Hepler had nothinddavith the medications prescribed to
Quesnoy. Therefore, summary judgment is gihfdae all defendants as to this allegation.

2. Personal Health Items

In the DSU, Quesnoy was denied access to her walker and eyeglasses which she needs to
function as a disabled persdbrQuesnoy Decl., § 11. Withounaobility device in her cell, she
had to crawl to the end of her bed, grab thiénga and support herself tget to the toilet.
Quesnoy Depo., p. 61. She was unable to getfdutd and move around in her cell and was
denied recreationld, pp. 106-07; Quesnoy Decl., § 11. Asault, she spent long periods lying
in bed and developed bedsores. Quesnoy Decl.,  11.
Prison officials knew she wanted her walked eyeglasses as stent kytes requesting
their return. She also sent kgtafter returning tgeneral population, artter husband contacted

CCCEF staff and spoke with Heglabout her needs. Quesnoy Decl., § 11; Gary Quesnoy Decl.,

® Quesnoy does not alleged denial of use of a pillow in support of her Second Claim.
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19 4-6; Quesnoy Depo., pp. 102-05; 107-08. Asdatdune 16, 2009, she did not have her
walker. Quesnoy Decl., Ex. B, pp. 8-9.

Defendants argue that Quesnoy’s conditions in the DSU did not compromise her health
or safety. CCCF's records indteathat Quesnoy preferred mobility devices, but did not need
them all the time. She needed, and was prayidavheelchair only fdong distances. Quesnoy
Decl., Ex. A, pp. 1-11. On March 21, 2009, she requestedlker “for shortistances . . . to get
around my room,” but added that her doctorscturaged [her] to walk” which she thought she
could do “a little bit now.”1d, Ex. B, p. 16. At that time, no \Waer was ordered due to a “high
risk for falls.” Id. Because she was able to move araatrttbme without hewalker by “table
surfacing,” Quesnoy Depo., p. 16, defendants maini@inshe could similarly move about her
DSU cell. In fact, she made no comptaiabout being unable to use the toilet.

However, the record reveals that, desagking for her walkerepeatedly and rules
allowing her to have it in the DSU, Quesnoy wasied its use. Because of her limited mobility,
she suffered from bedsores, a not insignificardioed condition. This aart cannot conclude at
this point that Quesnoy voluntaribaused her bedsores and gayrlying in bed instead of
moving about her cell by grabbing thésand participating in recreation.

With respect to her eyeglasses, defendpaitst out that Quesnoy was able to write
several kytes while in the DSU without hagithem. Quesnoy Decl., Ex. C., pp. 1-11. Being
able to write is not the same as being able&a fine print and, viewq the facts in favor of
Quesnaoy, the deprivation of her elagses adversely affected heiligbto defend herself at the
disciplinary hearing. Howevewith respect to an Eighth Aemdment claim, the lack of

eyeglasses did not cause significamhiéo her health or safety.
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As discussed above, the record containevidence that Dr. Sazie or Raines have any
responsibility for denying Quesnoy the use of helkeraor eyeglasses in the DSU. Therefore,
summary judgment is granted to them as todhegation. However, genuingsues of fact exist
as to an Eighth Amendment violation against ldeplased on his denial of the use of the walker.

3. Disciplinary Sanctions

As a result of her major disciplinamolation, Quesnoy lost her “good time” credits,
resulting in 20 more days ofaarceration, and an inability tave physical interaction during
visitation. However, in those 20 additional days, Quesnoy was not deprived of humane
conditions nor has she shown that conditions were imposed with deliberate indifference.
Similarly, being given basic vistian is not a cruel deprivath. While she may object to the
validity of the sanctions, as she has in otfleims, she has not shown an Eighth Amendment
violation as to her disciplinary sanction.

C. Fourteenth Amendment — Equal Protection (Third Claim)

Quesnoy alleges that she was denied her tigbtjual protection lwause she was treated
differently than other inmates due to her disabs. “The Equal Protection Clause of the
Fourteenth Amendment commands that no Statié‘deay to any person within its jurisdiction
the equal protection of the lawsvyhich is essentially a direction that all persons similarly
situated should be treated alike.ityCof Cleburne v. Cleburne Living Ctd73 US 432, 439,
(1985), citingPlyler v. Dog 457 US 202, 216 (1982). To statel@m, “a plaintiff must show
that the defendants acted withiatent or purpose to discriminate against the plaintiff based
upon membership in a protected clasBdrren v. Harrington 152 F3d 1193, 1194 (Cir

1998),cert denied525 US 1154 (1999). “Because ‘the disabled do not constitute a suspect
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class’ for equal protection purposes, a governmetiaty that purposefullyreats the disabled
differently from the non-disabled need only bditraally related to legithate legislative goals’
to pass constitutional musterl’eev. City of Los Angele250 F3d 668, 687 (2001), quoting
Does 1-5 v. ChandleB3 F3d 1150, 1155 {SCir 1996).

Quesnoy has not shown membership in a preteckass so as to create a cognizable
traditional, discriminatory equal protection claim. She merely argues that other disabled
individuals received accommodations that sliendit, such as more time to provide a urine
sample. This appears to be an attempt to claim a state an equal@rat@om under the class-
of-one theory.Engquist v. Or. Dep’t of Agric478 F3d 985, 992 (2007), citifillowbrook v.
Olech 528 US 562 (2000). A plaintiff properly plesad class-of-onegeial protection claim
where the plaintiff “alleges that she has begeantionally treated differently from others
similarly situated and that there is no oatl basis for the difference in treatment.”
Willowbrook 528 US at 564.

Quesnoy may have a legitimate complaint thaged on her disabilities, she should have
been accommodated by being listed on the mesiadals list for the purpose of providing a urine
sample, provided her walker, eyeglasses and pitioldSU, and provided better medications for
her pain. However, simply claiming that othesabled inmates were tted differently, without
submitting any evidence of who and how, doesegpiate to a showing sufficient to overcome
summary judgment against an equal proteatiaim based on a class of one. Therefore,
defendants are granted summarggment against this claim.

I

I
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D. Fourteenth Amendment — Substative Due Process (Fourth Claim)

Quesnoy alleges she was denied her substadtie process rights usrdthe Fourteenth
Amendment when she was deliberately deprivEtinedications, medal devices (including
eyeglasses and a walker), therapy and tredtraed “of her liberty by adding an additional
twenty days to her sentence.” Complaint, {1 54-55.

To a state a Fourteenth Amendment clamlaintiff must show that a person acting
under the color of state law deprived the plairdffthe “rights, privileges, or immunities secured
by the Constitution and laws of the United Statdgvadas v. Bradshaywb12 US 107, 132
(1994);Giba v. Cook232 F Supp2d 1171, 1179 (D Or 2002); 42 USC § 1983. The substantive
due process component of the Fourteenth Amentpretects against aotis so arbitrary that
they shock the conscienc€ounty of Sacramento v. Lewi)3 US 833, 846-47, (199&ke
also Collins v. City of Harker Height§03 US 115, 130 (1992). Negtigt action is insufficient
to establish a violation gubstantive due procesBavidson v. Cannqg74 US 344, 347
(1986);Daniels v. Williams474 US 327, 333 (1986). A prisoner must allege a due process
claim premised on the denial of a protected libertgrest that subjected him to an “atypical and
significant hardship . . . irelation to the ordinary sidents of prison life.”"Sandin v. Conner
515 US 472, 484 (1995) (finding that 30 daygiiison segregation unit does not implicate a
liberty interest)Giba, 232 F Supp2d at 1182 (2002).

With respect to Quesnoy being deprived of medicationgettwrd reveals that she did
receive pain medication, but notaessarily the ones she prefelrand was subjected to a period
of withdrawal symptoms from opiates andsgfmptoms due to an adverse drug interaction.

However, she was never deprived of pairdivations. Absent evidence that the medical
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treatment Quesnoy received at CCCF was morerbghgent and deliberately chosen to punish
her, this portion of the claim fails.

Without her walker, Quesnoy asserts tha& walas unable to move about and ambulate
while in the DSU, causing her to develop bedsoising denied basic obility is an atypical
and significant hardship. Therefore, this pmrtof the claim may proceed against Hepler, the
only defendant involved in the denial of a mobility device to Quesnoy in the DSU.

As for the denial of her eyeglasses, Quedmey/ not shown this was so arbitrary as to
shock the conscience. As previously noted,whs able to write kytes while in the DSU
without her glasses. Quesnoy DeElx. C., pp. 1-11. Summary jutgnt is granted as to this
allegation.

Quesnoy also argues that losing her “goocttioredits through a major disciplinary
sanction constituted a constitutional deprivatiddhen a prisoner seeks damages under § 1983
that implies the validity of her conviction or sente, she must also shéthat the conviction or
sentence has been reversed on direct appgminged by executive order, declared invalid by a
state tribunal authorized to make such ardeiteation, or called into question by a federal
court’s issuance of a writ of habeas corpusdnnette v. SmalB16 F3d 872, 875 {oCir 2002),
guotingHeck v. Humphreys12 US 477, 486-87 (1994). However, if there is no mechanism by
which to invalidate the underlying conviction, a released inmate may proceed under $d1983.
at 878. Accordingly, Quesnoy’s dpeocess claim, which impliesehnvalidity of her additional
20 day sentence, may proceed.

Substantive due process is satisfied in sopridisciplinary procedure if there is “some

evidence” to show the inmateromitted the offense in questiosuperintendent v. Hjlk72 US
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445, 455 (1985). “Ascertaining whether this standard is satidfied not require examination of
the entire record, independessassment of the credibility wfitnesses or weighing of the
evidence.ld at 455-56. Rather, “the relevant quesi®whether there iany evidence in the
record that could support the conclusieached by the disciplinary boardd.

Quesnoy lost her “good time” credits because she violated a rule and, as a result, received
the routine sanction. At the hearing, she piedino evidence, but simply asserted she was
unable to urinate on demand because of a mechealition. As previouslgiscussed, there is
evidence that Raines knew Quesnoy’s medioatiay cause problems voiding and yet did not
report it, interfering with Que®y’s defense. The record dasst support any involvement by
Dr. Sazie or Hepler in thisgard. Based on a factual issmencerning the alleged refusal by
Raines to assist Quesnoy withr hearing and the resultidgscipline, this allegation may
proceed as against Raines.

E. Qualified Immunity

As to each claim, defendants claim thatlare entitled to qlified immunity. The
doctrine of qualified immunity mtects “government officials penfming discretionary functions
... from liability for civil damages insofar #seir conduct does not violate clearly established
statutory or constitutionaights of which a reasonahperson would have known Harlow v.
Fitzgerald 457 US 800, 818 (1982). Theved, public officials are geerally immune from civil
liability unless their actions violate cleaggtablished law because “a reasonably competent
public official should know the law governing his condudd’ “The qualified immunity

standard gives ample room for mistaken judgisméy protecting all buhe plainly incompetent
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or those who knowingly violate the lawHunter v. Bryant502 US 224, 2291091) (citation
and internal quotations omitted).

The qualified immunity inquiry has traditiolhainvolved two prongs.First, the court
must decide whether the plaifithas shown that a constitutional statutory right has been
violated. Saucier v. Katz533 US 194, 201 (2001). If the fitep is satisfied, the court must
then decide whether the righttissue was “clearly establigiieat the time of the alleged
violation. Id. However, the Supreme Court recentljdht@at courts may “exercise their sound
discretion in deciding which dhe two prongs of the qualifiechimunity analysis should be
addressed first in light of the circumstas in the particulazase at hand.Pearson v. Callahan
555 US 223, , 129 S Ct 808, 818 (2009).

Quesnoy has submitted sufficient evidence to create a fact issue as to whether a
constitutional right was violateats to: (1) portions of the First Amendment retaliation claim
(First Claim) regarding the change in Quessgyain medication by Dr. Sazie and Raines, the
denial of medical and mobility devicestimee DSU and the cordntation with Quesnoy by
Hepler, and the refusal by Ramto provide information thatould remove the disciplinary
sanction; (2) the Eighth Amendment Claim (Secorair@) as to Hepler’'s denial of her mobility
device; and (3) the Fourteenth Amendment Sulbista Due Process Claim (Fourth Claim) as to
the denial of her mobility devices in the DSUMgpler and the refusal by Raines to provide
information that would remove the disciplinagnction. All of these rights were clearly
established at the time of the alleged constihai violations. Thus, defendants do not have
gualified immunity as to the renmeng constitutional claims.

I
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ORDER
Plaintiff's Motion for Partial SummarJudgment (docket # 28) is DENIED.
Defendants’ Motion for Sumany Judgment (docket # 28) GRANTED in part as
follows:

1. First Amendment retaliation claim (First Claim) as to:
a. Hepler for denying appropriate digal care and access to medications to
manage pain, changing pain medicati@fiusing to remove the additional 20
days from the sentence, and deprivingfh@m physical contact with her family;
b. Raines for causing an adversagireaction, denying use of a walker,
eyeglasses and pillow in the DSU, and depriving her from physical contact with
her family;
c. Dr. Sazie for causing an advedsag reaction, denying use of a walker,
eyeglasses and pillow in the DSU, depriving her from physical contact with her
family, and refusing to remove the additional 20 days from her sentence;

2. Eighth Amendment claim (Second Claim) as to:
a. Hepler for denying appropriateedical care and discontinuing pain
medications, denying the use of eyeglagsése DSU, and adding 20 days to her
sentence without appropriate medical care;
b. Raines and Dr. Sazie for denyimpeopriate medical care and discontinuing
her pain medications, denying use of dke@nand eyeglasses in the DSU, and
adding 20 days to her sentencéhwut appropriate medical care;

3. Fourteenth Amendment Equal Protection Claim (Third Claim);
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4. Fourteenth Amendment Substantivee[Rrocess Claim (Fourth Claim) as to:
a. Hepler for depriving her of mediaatis, therapy and treatment and failing to
remove the additional 20 days to her sentence;
b. Raines for depriving her of mediaats, medical devices (including her walker
and eyeglasses), therapy and treatment;
c. Dr. Sazie for all allegations;

5. Intentional Infliction of Emotional Distress Claim (Seventh Claim);

and is otherwise DENIED.

Thus, the claims remaining for trial are:

1. First Amendment retaliation claim (First Claim) as to:
a. Hepler as to denial of use of a walkeyeglasses, and pillow in the DSU and
his confrontation with Quesnoy;
b. Raines as to denying appropriatedioal care by failing to allow her access to
appropriate pain medications and refigsio provide information that would
support the removal of the additial 20 days from her sentence;
c. Dr. Sazie as to denying appropriate medical care by failing to allow her access
to appropriate pain medications;

2. Eighth Amendment claim (Second Claim}asiepler for denying use of a walker in

the DSU;
3. Fourteenth Amendment Substantivee[®rocess Claim (Fourth Claim) as to:

a. Hepler for denying use of walker in the DSU;
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b. Raines for refusing to provide infoation that would support the removal of
20 days from Quesnoy’s sentence; and
4. ADA and ORS 659A.142 disability diserination act claims (Fifth and Sixth
Claims).
DATED this 4th day of November, 2011.
s/JaniceM. Stewart

Jnice M. Stewart
UnitedStatedMagistrateJudge
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