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SIMON, District Judge.

This case primarily involves the constitutiomaldf a county jail’'s inmate mail policy
that restricts all incoming and outgoing inmate pea mail to postcards only. Plaintiff, Prison
Legal News (“Plaintiff” or “PLN"), has sed Defendants Columbia County, the Columbia
County Sheriff’'s Office (“*CCSO”")and Sheriff Jeffrey Dickersdeollectively, “Defendants”),
claiming that Defendants are violating free sjpesed procedural due process rights guaranteed
by the First and Fourteenth Amendments ®limited States Constitution. Defendants operate
the county jail in Columbia County, Oregohét“Jail”). On March 3, 2010, Defendants
instituted an inmate mail policy that restsictmates’ incoming and outgoing personal mail to
postcards only. PLN contends that Defendamidicy unconstitutionally burdens the free speech
rights of both senders and recipients. PLdbalontends that Defendants’ mail policy
unconstitutionally fails to require mail handlergteas Jail to provide notice to inmates and their
correspondents, as required by the due procasselof the FourteimAmendment, when

Defendants confiscate or return proheblitmail sent to or from inmates.
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Before the court is PLN’s Motion for a Preliminary Injunction, seeking to enjoin
Defendants from enforcing “unconstiional jail mail policies to ref or otherwise censor news
journals, subscription materials, book offebook catalogs, and other correspondence, and
ordering Defendants to afford Plaintiff, otterrespondents, and prisoa&ue process notice
and an opportunity to challenge Defendants’ cestsprdecisions.” Dkt. 7. The court finds that
under the free speech clause of First Amendnmeatie applicable to the states by the due
process clause of the Fourteenth Amendmeremants’ policy is likly to violate the free
speech rights of both inmates and their corredpats. Accordingly, for the reasons stated
below, the courGRANTS IN PART AND DENIES IN PART Plaintiff’'s Motion for
Preliminary Injunction (Dkt. 7). Ndater than 30 days from tliate of this Order, Defendants
are enjoined from enforcing th@gortions of the inmate mail policy that restrict all incoming
and outgoing inmate personal mail to postcards only.

BACKGROUND

Defendants operate the Columbia Countl dacorrectional institution funded to
incarcerate as many as 150 inmates. Declarafideffrey M. Dickerson (“Dickerson Decl.”)
(Dkt. 32) at | 24. The Jail employs 16 cotrens deputies and five supervisdds.at  20. A
typical “corrections sift currently has foudeputies. The booking deputy on the swing shift
processes and inspects all incoming and outgoiaigon a daily basis for compliance with the
Jail's mail policy.”Id. at § 21.

On March 3, 2010, the CCSO adopted an inmate mail policy that provided, among other
things, that “[a]ll correggondence to and from inmates of tbelumbia County jail will be in the
form of a post card unless it is legal or official mail.” Dickerson Decl. Ex. B. (This policy will be

referred to as the “postcard-only mail poligyThe CCSO adopted revised inmate mail policies
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on July 19, 2011, and October 21, 20l Exs. C, D. These policigstained the postcard-only
mail policy. Although all three policies restricted incoming and outgoing personal mail to
postcards, each policy allowed inmates to rexbooks and periodicagent directly from
publishers: “Books and/or periodis may be procured from oudsithe jail, however, any such
book . . . must be sent directly fromethublisher or bookstore via the U.S. maiDickerson
Decl. Exs. B-D. On January 12, 2012, the CC8Bbstantially revised iteimate mail policy, and
on February 10, 2012, the CCSO adopted additionabmmevisions. Dickerson Decl. Exs. E, F.
The parties agree that thedrfeary 10, 2012, inmate mail poli¢‘IMP”) is the current mail
policy. Dickerson Decl. Ex. F; @F Argument Tranggot (“Transcript”) at 8:9-11. The IMP
retains the postcard-only mail policy.

The Jail receives about 50 pieces of radidlressed to inmates each day, of which
approximately 35 to 40 pieces are personal etlaration of BryarCutright (“Cutright
Decl.”) (Dkt. 30) at 1 2. Inmatesrs& about 40 pieces of mail per d&y. Before the CCSO
adopted the postcard-only mail policy in Mha 2010, personal mail “was opened and the
envelope and papers insidereénspected for contraband[I{. at { 3. On average, CCSO staff
“spent 1.5 to 3 hours . . . inspexithe incoming and outgoing mail[[. After adopting the
postcard-only mail policy in March 2010, “the tinhiéook [CCSO staff] to inspect incoming and

outgoing mail was reduced by one-third (approximately 30 to 60 minutes Id..gt™| 4.

! Notwithstanding the provision in each pglibat inmates may receive periodicals and
books, the CCSO website, when accessed by Pfaontlanuary 10, 2012, inchted that the Jall
“do[es] not accept magazines” and magazineswt allowed inside[.]” Declaration of
Katherine Chamberlain (*Chamberlain Decl.”) (D) Ex. 1. In his declaration submitted in
response to PLN’s motion for a preliminary ingtion, Sheriff Dickerson stated that the mail
policies described on the CCSO’shgée were “incorrect” and the mail policies attached to his
declaration, and described above, are thau&a@olicies.” Dickerson Decl. at { 8.
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PLN refers to itself as a “project of thiuman Rights Defense Center.” Declaration of
Paul Wight (“Wight Decl.”) (Dkt. 8) at § 2. EnHuman Rights Defenggenter is a Washington
State non-profit corporatioid. According to the Complaint, PLN

publishes and distributes a mblytjournal of corrections mes and analysis and certain

books about the criminal justice system andllesgues affecting praners, to prisoners,

lawyers, courts, libraries, and the pulithcoughout the Country. PLN also maintains a

website . . . and operates an email list.dfress of all types, family and friends of

prisoners, and prisoner acbaies, are among the intended beneficiaries of PLN'’s
activities.

Complaint (“Compl.”) at I 3.1. PLN has approximately 7,000 subscribers, and its publications
reach approximately 2,200 correctional institutionthe United States. Compl. at § 4.2. Over
the past year, PLN has had an average of 2@shbbss in the Jail any given time. Second
Decl. of Paul Wright (Dkt. 44) at | 35.

In December 2010, PLN began sending copies of its publications and related items to
inmates in the Jaild. at  10. These include:

(1) PLN’s monthly journal;Prison Legal News.SeeWright Decl. Ex. LLL;

(2) Informational brochures (one double-sided pa§egWright Decl. Ex. MMM,;

(3) Subscription renewal letterSeeWright Decl. Exs. DDD-KKK;

(4) Book offers (one double-sided pag8eeWright Decl. Ex. OOO.

(5) Book catalogs (one double-sided pa@eeWright Decl. Ex. NNN; and

(6) Fundraising appealSeeWright Decl. Exs. PPP-QQQ.
PLN combines informational brochures, book aadal and book offers into a single mailing that
it calls an “info pack.” Wright Decl. at § 1BLN combines subscription renewal letters and
informational brochures into a single mailingtft calls a “subscription renewal packd’

at 1 26. PLN sends info packs, subscription reheaeks, and fundraising appeals to inmates in
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the Jail in envelopes by first-class U.S. mial.at § 11see, e.g., idExs. A-D, DDD-HHH,
PPP-QQQ.

PLN alleges that since 2010, the Jail hasrnetd or failed to deliver dozens of PLN
publications mailed to inmates, including PLNdsijnal, info packs, subscription renewal packs,
and fundraising appeals. Wrigbecl. at § 13-14, 16-17, 26, Z&e alsaCompl. at 1 4.5 - 4.64.
PLN editor Paul Wright submitted as exhibitshie declaration copiesf PLN publications
returned to PLN by the Jail. Many of the coppéenvelopes included ithese exhibits display
stamps and stickers, apparently affixed ey Jhil, stating variouslyRETURN TO SENDER,”
e.g.Wright Decl. Exs. A, I, O; “As of April 1, 2010 The Columbia County Jail ONLY
ACCEPTS POSTCARDS].] This applies ALL incoming and out going mailg.g.id. Exs. A-

D, FF-II; “INSPECTED BY COLUMBIA COUNTYJAIL” (with severalcheckboxes, including
checks next to “return to sendemid “refuse / violates security’®,g.id. Exs. E, Q, U, W, AA; a
stamp listing several options with the linean “Undeliverable as Addressed” checlked, id.
Exs. BB-DD; and a stamp listing several ops with the line near “Refused” checkedj. id.
Exs. JJ, QQ. In many cases, several of these markings are present on each SeemgeEl.
Ex. BBB.

Defendants concede that they returned or confiscated many PLN publications. In their
Answer, Defendants admit allegations made inGbmplaint that they rejected copies of PLN’s
journal, info packs, subscription renewal paeks] fundraising appealsrgdo inmates in the
Jail. Answer (Dkt. 25) at 1 4.25, 4.38, 4.48, 4.58ebaants also admit that they did not
provide PLN or inmates “due process notice oopportunity to appealhe rejection of PLN’s

publications. Compl. at 11 4.26-4.27;Aver at 11 4.26-4.27, 4.40-4.41, 4.50-4.51, 4.60-4.61. In
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addition, Defendants admit that their past poii@ed practices “violated some of Plaintiff's
constitutional rights.” Answer at § 1.1.

Notwithstanding these admissions, howeverfeDdants argue that they “have changed
the inmate mail policy in a fashion that moots [P]laintiff’'s motion for preliminary relief[.]”
Response to Plaintiff's Mot. for Preliminaryjlimction (“Defs.” Resp.”) (Dkt. 29) at 3. For
“purposes of determining whether [PLN] is emtitlto a preliminary injunction,” they assert,
“only the current [inmate mailolicy . . . is relevant.ld. at 4.

Defendants’ February 10, 2012, revised innmagl policy — the IMP — is the current
inmate mail policy used by Defendants. ThePllddresses both what mail the Jail permits
inmates to send and receive and what notification the Jail affords to inmates and their
correspondents when mailaenfiscated or returned.

The IMP divides most incoming and outgoingnete mail into one of four categories:
(1) privileged mail; (2) junk mail; (3) periodits; and (4) personal mail. The IMP defines
privileged mail as incoming or outgoing mail senbtdrom an attorney, a court, or certain
county or state law enforcement officials.PNat 1-2. Junk mail is defined as “[p]rinted
materials, often sent as mass mailings, suchtatoga, advertisements,dohures, circulars, and
pamphlets whose primary purpose is to sell, mtenor solicit for, a product or service, and
when taken as a whole, lacks serious literariystic, political, educatnal, religious, or
scientific value.”ld. at 1. A “periodical” is defined a& “magazine, newspaper, or other
publication formed of printed shedlst are issued at least four times a year at regular, specified
intervals from a knownféice of publication .”Id. Personal mail is defined as “[p]ostcards

mailed to or from family, friends, organizatigimisinesses, or other unofficial entitielsl” at 2.
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The IMP’s provisions governing inmates’ riglto send and receive mail differ according
to the category into which a particular pietamail falls. In general, inmates may send and
receive privileged mail with few restrictionsl. at 1 12-17. In adddn, inmates may receive
nearly all junk mail unless it violates certain contestrictions, which are not at issue in this
lawsuit.Id. at  10. The focus of Plaintiff's complaicncerns the third and fourth categories:
periodicals and personal mail. As with earliersiens of the Jail's imate mail policy, dating
back to March 2010, the IMP contains a postaamly mail policy for inmates’ incoming and
outgoing personal mail:

Inmates may send postcards they recaivbeir initial inmate hygiene kit or

through jail commissary. Inmates may rigeepostcards iany size that is

delivered by the U.S. Postal Service ugtmaximum size of 842" tall x 8-1/2"

wide. The jail does not permit any otherriio of personal mail for inmates

Inmates are not limited to a specific numbg&postcards that they may receive or
send. IMP at T 3 (emphasis added).

Periodicals, including magazines, are permittec WP permits inmates to receive periodicals,
so long as they receive no more than three pieatgdin one day and the padical is “new and .

.. delivered directly fronthe publisher or a bookstordd. at § 20. The definition of periodical,
guoted above, limits periodicalsttwose publications that are isswgdeast four times a year.

In addition to restrictions on the form acantent of inmate mail, the IMP contains
several notice provisions. The most extensiverijgsan of a mail handlers’ responsibility to
notify senders and inmates of confiscated mdiisd in paragraph 30, located in a section of
the IMP titled “Regulating Inmate Nid It provides in relevant part:

Normally, mail handlers confiscate prohdad items. The sender of confiscated
mail must be notified pursuant to paragraph 31. . ..

a.
b. Mail handlers will use a Prohibited Mailiko inform the inmate of the

confiscation and use a copy as a tagtieritems. They will place confiscated
items in the inmate's property storagel.]
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C. Mail handlers must notify the sender in writing that mail they sent was
confiscated or not delivered to therate, unless the inmate is no longer in
custody. They should use a Prohibited Maip for the notiication. Any notice
will give the reason and explain how th@der can informally appeal the action.

Paragraph 31, located under the heading “Rging Incoming Mail,” requires mail handlers to
“[s]end a notice of right toeconsideration with returned mh&end a notice of right to
reconsideration to senders of confiscated mail.”

In addition to these provisions, paragraph 45 provides thatl damaller should use a
sticker or a stamp to mark “teth to sender” when returning mthat violates the IMP. The
handler must also “note the reas for refusal on the stampd. In addition, paragraph 45
provides that “[m]ail handlers willse a Prohibited Mail Slip to inform the inmate and the sender
when mail is returned to sendeld’ Several other provisions regelinotice when inmate mail
violates content restrictionSee, e.gparagraphs 21, 24, 27.

Attached to the IMP is an exemplareil “Prohibited Mail Notice.” IMP at 1&ee also
Dickerson Decl. Ex. H. The Prohibited Mail tize (also referred to in the IMP as the
“Prohibited Mail Slip”) consists of check-boxaBowing a mail handler to indicate the reason
that a piece of mail was returnedconfiscated. The check-bolkaices include such items as:
“personal mail and not on a post card”; “contasegually explicit material”; “did not come
directly from a publisher.” Athe bottom of the Notice is a@graph describing the appeals
process. The Prohibited Mail Notice used byag is a triplicate carbon copy. One copy is sent
to the sender, one copy is saved in the inmdile’sand one copy is provided to the inmate.

PRELIMINARY LEGAL ISSUES
A. Mootness
Defendants argue that Plaiffis motion for a preliminary injunction is moot. A claim is

moot “when the issues presetht@e no longer live or the paditack a legally cognizable
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interest in the outcomeUnited States Parole Comm’n v. Geraght¢5 U.S. 388, 396 (1980)
(internal quotation marks and citation omitted). 6ther words, if events subsequent to the filing
of the case resolve the parties’ dispute,must dismiss the case as moo#pifts v. Terrible
Herbst, Inc, 653 F.3d 1081, 1087 (9th Cir. 2011). Defendangmie that the IMP, adopted after
PLN filed its lawsuit on Januard3, 2012, resolves Plaintiffdaims. The IMP, Defendants
contend, “allows inmates to receive postcardsk jmail, periodicals and books.” Defs.” Resp.
at 10. They also contend thatpeocess is in place for [PLN] &ppeal the return of mail should
such a return occurld.

Notwithstanding the revisions to Defendamtslil policy adopted in the IMP, PLN’s suit
IS not moot because several areas of dis@uain unresolved. First, the postcard-only mail
policy remains in effect. In addition to litimg correspondence between an inmate and the
inmate’s family and friends to whatever canvimiten on a postcard, thrgstriction prohibits
PLN from sending info packs, subscription nemépacks, and fundraising appeal letters.
Second, the IMP only permits inmates to seatfjoing personal mail on postcards provided by
or purchased from the Jail. This restriction prevents inmates from filling out and returning reply
forms found in PLN’s mailingsSee, e.g\Wright Decl. Ex. FFF (comining PLN reply forms).
Third, as discussed in greater detail below |hié does not expressly provide that mail handlers
must provide notice to inmates whitrey confiscate inmates’ outgoing mail.
B. Standing

Defendants next argue that PLN “does notehstanding to seekmeliminary injunction
on its own behalf or on behalf of” the Jail’'s ins and their correspondents. In general, to have
standing to “seek injunctive relied, plaintiff must show that he ismder threat of suffering injury

in fact that is concrete andntiaularized; the threat must laetual and imminent, not conjectural
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or hypothetical; it must be fairtyaceable to the challenged actiof the defendant; and it must
be likely that a favorable judicial deasi will prevent or rdress the injury.’Summers v. Earth
Island Inst, 555 U.S. 488, 493 (2009) (interrrplotation marks omitted) (citingriends of
Earth, Inc. v. Laidlaw Environmental Services (TOC), 1628 U.S. 167, 180-81 (2000)). The
party invoking federal jurisdiction — in themse, PLN — bears the burden of establishing
standingLujan v. Defenders of Wildlif&04 U.S. 555, 561 (1992).

PLN has met each of the requirements set forBummersFirst, PLN has shown that it
is under threat of suffering a concrete and paldicinjury in fact: The IMP prohibits inmates
from receiving personal mail that is not on a pasi. Accordingly, the Jalil is likely to reject
PLN mailings, such as info packs, subscriptiamergal packs, and fundraising appeals, that are
neither a periodical narontained on a postcar8ee, e.gWright Decl. Exs. A-E, JJJ, KKK,
MMM-PPP, and QQQ. Second, this threat ishmitconjectural nor hypothetical: PLN has
submitted evidence that the Jail has rejeBteN mailings, as well as incoming personal mail
from inmates’ family and friend§ee, e.g\Wright Decl.; 2nd Lennox Decl. at | 5, Exs. CsEe
alsoDecl. of Patricia Mendoza (Dkt. 53) at | 4 (Jadlfsttold me that | wasestricted to sending
only postcards”). Third, this threet traceable to Defendantdaption of the IMP. Finally, if
this court decides in PLN’s favor, a pmeinary injunction prohibiting Defendants from
enforcing the IMP’s postcard-ynmail policy would prevent continued injury to PLN.

PLN has also demonstrated that it hasditag pursuant to the “overbreadth doctrine.”
According to the overbreadth doctrine, a piiffiimay challenge an overly broad statute or
regulation by showing that it may inhibit the$tiAmendment rights ohdividuals who are not
before the court.24805 Convoy, Inc. v. City of San Died®3 F.3d 1108, 1112 (9th Cir. 1999).

The “requirements of ‘overbreadth standing’ [angury-in-fact and the ability to frame the
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issues in the case satisfactoriladspel Missions of Am. v. City of Los AngeB28 F.3d 548,
554 (9th Cir. 2003). The injury-in-fact requiremeloies not require the plaifitto show that its
own First Amendment rights areiasue; the plaintiff need onkestablish that the statute,
regulation, or policy caed it injury-in-factSec’y of State of Malgnd v. Joseph H. Munson
Co., Inc, 467 U.S. 947 (1984) (even though the plairdifiivn First Amendment rights were not
at issue, it had standing targ an overbreadth challenge orha# of its clients because it
suffered a financial injury from the statutege also Clark v. City of Lakewqdzb9 F.3d 996,
1011 (9th Cir. 2001) (same).

PLN meets both requirements for standing uride overbreadth doctrine. First, as
demonstrated above, the IMP impedes PLN'stgid send info packs, subscription renewal
packs, and fundraising appeals to inmathus PLN has been injured-in-fa&&econd, PLN is
well-suited to frame the issues on behalf ohates and their correspondents. PLN has been a
vigorous advocate on behalf of inmategiavious litigation in this circuitSee, e.g., Prison
Legal News v. Lehmaf97 F.3d 692 (9th Cir. 2009rison Legal News v. CopR38 F.3d 1145
(9th Cir. 2001). Furthermore, in this matter PLN has submitted numerous declarations from
inmates and their correspondents; these declarations demotisita&?&N has invested time in
determining how the IMP has affecteninates and their corresponder@seDkt. 10-14, 34-40.
Finally, PLN has framed its argument broadlg;btiefing discusses alleged effects of the IMP

on inmates and their correspondentsddition to the effect on PLN alon8ee, e.gPl.’s Mem.

2 Even if the IMP allowed inmates to receive PLN’s incoming mail without restriction —
including PLN’s info packs, subscription rendywacks, and fundraising appeals — the IMP’s
limitation to postcards only for inmates’ outgoimgil would, nonethelessjjure PLN. This is
because many PLN mailings, such as the fundraising appeal letters and book order forms,
include reply formsSee, e.gWright Decl. Exs. JJJ, MMM. ThIMP restriction to postcards
only for inmates’ outgoing personal mail preveintmates from sending replies to these PLN
publications and, accordingly, could cause finanajaky to PLN. Thus, PLN has demonstrated
a threat of injury-in-fact.
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at 19-22 (discussing importancelefter-writing to rehabilitatn and “exchange of ideas”).
PLN’s advocacy satisfies the requirement flall is able to represent inmates and their
correspondents’ intereststhis litigation.

STANDARDS FOR PRELIMINARY INJUNCTION

A preliminary injunction is an “extraordany remedy that may only be awarded upon a
clear showing that the plaintii§ entitled to such relief¥Winter v. Natural Res. Def. Council
555 U.S. 7, 22 (2008). A plaintifegking a preliminary injunction must show: (1) that he is
likely to succeed on the merits; (2) that he iglikto suffer irreparable harm in the absence of
preliminary relief; (3) that the balance of equitigs in his favor; and (4) that an injunction is in
the public interestd. at 20 (rejecting the Ninth Circuit's earliele that the mere “possibility”
of irreparable harm, as opposed to its likelihood, swdBcient, in some circumstances, to justify
a preliminary injunction).

In addition, the Supreme Court’s decisiorwWimter did not disturb the Ninth Circuit’s
alternative “serious questions” testliance for the Wild Rockies v. Cottrei32 F.3d 1127,
1131-32 (9th Cir. 2011) (“serious ggtions going to the meritshd a hardship balance that tips
sharply toward the plaintiff can support issuance of an injunction, assuming the other two

elements of th@Vintertest are also met™). Thus, a greinary injunction may be granted “if
there is a likelihood of irreparablnjury to plaintiff; there a serious questions going to the
merits; the balance of hardships tips sharply in fafahe plaintiff, andhe injunction is in the
public interest.’"M.R. v. Dreyfus663 F.3d 1100, 1108 (9th Cir. 2011).
DISCUSSION
PLN’s Complaint makes two principal claims based on 42 U.S.C. § 1983. In its first

count, PLN claims that the IMP violates PLNFgst Amendment rights, as well as the First
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Amendment rights of inmates at the Jail #meir correspondents (the “speech claim”).
Compl. 11 5.1-5.4. In its second count, PLN claiha the IMP violates PLN’s Fourteenth
Amendment due process rights and the due peogghts of inmateand their correspondents
(the “due process claim”). Compl. 11 5.5-5.8. PLN’s motion for a preliminary injunction
addresses both claims. It requests thatthet enjoin Defendants from “(1) enforcing
unconstitutional jail mail policies to reject otherwise censor news journals, subscription
materials, book offers, book catalogs, and otleerespondence, and (2) ordering Defendants to
afford to Plaintiff, prisoners, and other agspondents due process netand an opportunity to
challenge Defendants’ censorshigcisions.” Pl.’'s Mem. at 2. Fthe reasons described below,
the court concludes that PLN hasmmstrated that it is entitleéd a preliminary injunction with
respect to the speech claim but not wiébpect to the due process claim.
A. Free Speech Claim

In its Complaint, PLN alleges that Defendawiolate free speech rights in two ways: By
restricting inmate personal mai postcards and by prohibitimyagazines. Compl. at 11 4.72 -
4.74. As noted above, after PLN filed its conmmiaDefendants adopted a new inmate mail
policy — the IMP. The IMP retains the postcardyomiail policy that has been in effect since
March 2010. The IMP, however, expresgrmits inmates to receive magazifidslP at 7. At
oral argument, PLN acknowledged that the IMP ptesithat inmates may receive its journal: “|

think that in the past there ha[s] been cergprashere [Defendants] ka identified that a

% As noted above, although the CCSO’s webstisted that magazines were not allowed
in the Jail, Defendants contend that the official mail policies have always allowed inmates to
receive magazineSeeCompl. Ex. A; Dickerso Decl. at | 8; DefsResp. at 3. Defendants
“acknowledge that due to inconsist@ractices on the part of jail staff, some mailings, including
magazines[] from [P]laintiff[,] were not digbuted to inmates up to and through January 26,
2012.” Defs.” Resp. at 3.
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magazine is not a postcard; and therefore nbtsallowed in. But | agree with [the court] that
this current policy [the IMP] does not seensay that.” Transcript 22:16-20. Because the IMP
permits inmates to receive PLN’s journal, the tdiarits its consideration of PLN'’s free speech
claim to the IMP’s postcard-only mail poliégr both incoming and outgoing personal nfai.

1. Success on the merits

“Publishers have a First Amendment rightommunicate with prisoners by mail, and
inmates have a First Amendment right to receive this nfiison Legal News v. LehmgaB97
F.3d 692, 699 (9th Cir. 2005)RLN II"). The scope and potency of these rights are, however,
“subject to substantial limitations and restrictiom®rder to allow prign officials to achieve
legitimate correctional goals and maintain institutional secuNtfatker v. Sumne®17 F.2d
382, 385 (9th Cir. 1990). To determine whether a correctional institstregulation that
“impinges on inmates’ constitutional rights” is valid, the court must determine whether that
regulation “is reasonably related to legitimate penological interéaisier v. Safley482 U.S.
78, 89 (1987).

In Turner, the Supreme Court promulgated “a fouoiged test that guides courts in
determining whether a challenged riegion passes constitutional mustdfrost v. Symington

197 F.3d 348, 354 (9th Cir. 1999). Under Thenertest, courts must determine:

* At oral argument, PLN stated that “fevhave brought both a facial challenge to the
[inmate mail] policy, but we also have brougldtellenge to the practices of the sheriff.”
Transcript at 9:18-20. Considering this statemiéeuld be construed that PLN also asserts an
“as applied” challenge, claiminat Defendants are unconstituiadly failing to deliver PLN’s
journal. If PLN is bringing this claim, the cowtéclines to consider &s part of PLN’s motion
for a preliminary injunction for three reasongsEiPLN’s motion does not expressly request an
order requiring Defendants to deliver PLN'’s jourrgéePl.’s Mot.; Pl.’'s Mem. at 2. Second,
neither the Complaint, nor PLNlgiefing, develops this argumeiitinally, there is inadequate
evidence at this stage to determine whether ikfiets have consistenflgiled to deliver PLN'’s
journal since implementing the IMP.
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(1) whether the regulation rationally related to a legmate and neutral governmental
objective; (2) whether there are alternativerayes that remain open to the inmates to
exercise the right; (3) the impact that accardating the asserted right will have on other
guards and prisoners, and on the allocatioprison resources; and (4) whether the
existence of easy and obvious alternativescatess that the regulation is an exaggerated
response by prison officials.

Prison Legal News v. CopR38 F.3d 1145, 1149 (9th Cir. 200N 17) (citing Turner, 482
U.S. at 89-90). These factors appbt only to regulations govang inmates’ rights receive mail
but also “to regulations atting publishers’ rights to sd materials to prisonerdd. (emphasis
omitted). “The first of these factors constitutesiree qua nori Walker, 917 F.2d at 385. In other
words, “if a regulation is nattionally related to a legmate and neutral governmental
objective, a court need not rdeithe remaining three factor$?LN 11, 397 F.3d at 699.
a. Rational relationship

Under the firsfTurnerfactor, the court must “determine whether the governmental
objective underlying the regulations at issue i#tilegte and neutral, and that the regulations are
rationally related to that objectivé Thornburgh v. Abbot490 U.S. 401, 414 (1989). A
“regulation cannot be sustained where thedabconnection betwedhe regulation and the
asserted goal is so remote as twder the policy arbiary or irrational."Turner, 482 U.S.
at 89-90. Defendants contend that the IMP is nafig related to two p#logical objectives: the
safety and security of the Jailnmates and staff and the efficient use of the Jail’s limited
resources. Both are legitimate penological objectixbbott 490 U.S. at 415 (the “legitimacy of
the Government’s purpose in [protecfiprison security] is beyond questionFyeeman v. Texas
Dep’t of Criminal Justice369 F.3d 854, 861 (5th Cir. 2004) (“staff and space limitations, as

well as financial burdens, avalid penologicalnterests”).

> Whether a regulation is ngal depends on whether it opes “without regard to the
content of the expressionrurner, 284 U.S. at 90. The parties dot dispute that the IMP is
neutral.
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The key question is whether the IMP isaatlly related to enhancing security and
improving efficiency. The correctional institutionay demonstrate a rational relationship by
showing “an intuitive, coomon[-]sense connectiontesen the state’s policy and its objectives.”
Frost, 197 F.3d at 356. If the plaintiff convincinglgfutes this connection, the correctional
institution “must demonstrate that the relatinipss not so ‘remote as to render the policy
arbitrary or irrational.”PLN |, 238 F.3d at 1150 (quotiridauro v. Arpaig 188 F.3d 1054, 1060
(9th Cir. 1999))With respect to enhancing securiBefendants contend that the IMP’s
postcard-only mail policy is “ratiotig related” to the “securityrad safety of inmates and staff”
because it prevents the introduction of contrabataithe Jail. Defs.” Resp. at 15. Defendants
state that contraband, such as “bio-hazardsllegal drugs, needles, blades, similar weapons,
and handcuff keys,” can be “hidden in betwesbleets of paper and under postage stanghs.”
The Jail's IMP, “[l]imiting persnal mail to postcards reducesske . . . security risks[.]d.

The court is unconvinced. Before the Jaiplamented the postcard-only mail policy in
2010, the Jail opened and inspected mail for contraband. Cutright Dg@&; Bickerson Decl.

Ex. A. Defendants have failed to offer evidenc@ven an intuitive, common-sense reason why
the postcard-only mail policy more effectivelyepents the introductioof contraband than
opening and inspecting letters. In fact, the ppatbenefit of the policy identified by Sheriff
Dickerson and Sergeant Cutright is not that éxsimg postcards is more effective at preventing
the introduction of contt@nd, but that inspecting postcards is quicgeeCutright Decl. at | 4;

Dickerson Decl. at  15That is likely trueld. The speed at which at mail handling staff can

® In his Declaration, Sergeant ffight states that “[tJhere ialso less risk of contraband
being present because a postcard is a standa&di-sizgle piece of paper; contraband—such as
bodily fluids and small metal objects—cha hidden between sheets of papkt.’at § 4. The
court agrees that inspecting a postcarfdsserthan inspecting a ledt; but Defendants do not
present evidence that inspecting a postcard is efteetivethan inspecting a letter.
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inspect mail, however, does resgtablish a rational link b&een the policy and reducing
contrabandSee PLN 1397 F.3d at 700 (“While the DOC’s mailroom staff may have to spend
more time analyzing the content of non-subsmipbulk rate mail and catalogs, such a ban on
non-subscription bulk rate mail and catalogs isrationally related toéhe goal of reducing
contraband.”).

This conclusion is consistent with Ninth Circuit precedent. The Ninth Circuit has
frequently rejected claims thpolicies broadly prohibiting certariasses of mail have a rational
relationship to enhancing securigee, e.g., PLN R38 F.3d at 1150 (correctional institution
“has presented no evidence supporting a ratiosihdtion between thegk of contraband in
subscription non-profit organizati standard mail and firstags or periodicals mail’Morrison
v. Hall, 261 F.3d 896, 902 (9th Cir. 2001) (“althouple defendants presented evidence that
contraband is sometimes included in bulk ratedttand fourth class mail, the defendants have
failed to present any evidence that the riskaftraband in first or second class mail is any
lower than the risk of contrabd in mail that is sent bulk tey third, or fourth class”YAshker v.
California Dep’t of Corrections350 F.3d 917, 923 (9th Cir. 2003)alidating requirement that
books mailed to inmates have an approved book tabetndor stamp as nadtionally related to
reducing contraband, in pdrécause correctional institom searches mail anywayLN 11, 397

F.3d at 700 (overturning bam requested bulk maif).

" Defendants cite several Dist Court cases from the Digtt of Arizona addressing
inmate mail policies. Only on€ovell v. Arpaig 662 F. Supp. 2d 1146 (D. Az. 2009),
thoroughly addresses each of Thenerfactors. InCovell the District Court held that the
defendant’s inmate mail policy, which limited inmates to receiving metered postcards, was
reasonably related to a legitimate penologiatdrest in reducing contraband smuggling. The
District Court reached thisolding for two reasons. Firghe inmate mail policy i€ovell
prohibited the use of postage stamps. Therdizfiet argued that correspondents could smuggle
drugs into the jail under stampBhe District Court agreett. at 1153-54. The District Court’s
rationale on this point is nttansferrable here because WH° does not forbid the use of

Page 18 — OPINION AND ORDER



With respect to improving efficiency, Defendants argue that &aspg personal mail on
a postcard reduces by one-thih@ time the booking deputy musgend on inspecting incoming
and outgoing mail.” Defs.” Resp. at 16. In addition, Defendants claim that postcards “are quicker
to inspect because they are easier to hold, eadiemt@ver, more durable than regular paper,
and easier and quicker to inspect faslpbited content than notepad papéd.”According to
Sheriff Dickerson, without the postcard-onlyipg, “the time speninspecting incoming and
outgoing personal inmate mail wouddeatly increase, reducing the time available to staff for
other tasks that are just as edgsd, and sometimes more essdnti@an inspecting the mail each
day.” Dickerson Decl. at 125.

Although Defendants’ declarations establisht thspecting postcards is faster than
opening and inspecting letters, the time-saviadeo modest to demonstrate a significant
rational relationship betweenelpostcard-only policy and imgving the Jail’s efficiency.
Sergeant Cutright stated that the time-savpeysday amounted to 30 to 60 minutes each day.
Cutright Decl. at 1 4. Compared to opening arspecting letters, thismounted to a one-third
reduction in the amount of time spent inspecting nhdilDefendants have failed to articulate
how this small saving in time Bameaningfully contributed tihe Jail's efficiency. The Ninth
Circuit, moreover, has consistentBjected claims that minimat insignificant time-savings are
rationally related to improving efficienc$ee, e.gPLN |, 238 F.3d at 1151 (“We do not believe
that requiring delivery of non-profit orgagaition standard mail will unduly burden the

[correctional institution]”);Morrison, 261 F.3d at 903 (noting thatRLN | “we held that the

postage stamps. Second, the District Court fabhatthe defendant’s postcard-only mail policy
prevented the introduction of “notepad bindimgse been hollowed to conceal contrabatal.”
at 1153. In this case, however, Defendants natgressed the same argument. The Jail also
might prohibit the mailing of notepads to intes or confiscate notepads when opening and
inspecting letters. In light of these considerations, the court declines to ©toall
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‘efficient use of staff time’ ggument cannot justify an effisee ban on non-profit subscription
publications”);PLN II, 397 F.3d at 700 (rejecting ban on foofit subscription publications as
not rationally related toantrolling volume of mail).

b. Alternative avenues

Even though Defendants’ postcard-only mail policy failssine qua notirational
relationship” test, it may be ehul to consider the oth8urnerfactors as well. They all point in
the same direction.

The second factor of theurnertest “is whether there aret@inative means of exercising
the right that remain open to prison inmatdsitner, 482 U.S. at 90. “In applying this factor,
‘the right in question must beexwved sensibly and expansivelyMauro, 188 F.3d at 1061
(quotingAbbott 490 U.S. at 417). Defendants conterat thmates and #ir correspondents
may exercise their First Amendment rights by visiting and calling or by sending multiple
postcards. Defs. Resp. at 18-19.

The court disagrees. The IMP’s postcard-onlyl palicy drastically restricts an inmate’s
ability to communicate with the outside worldptevents an inmate’s family from sending items
such as photographs, children’s report cardsdaa@ings, and copies of bills, doctor reports,
and spiritual and religious tracee, e.gDecl. of John Weisenberger (Dkt. 39). It prevents an
inmate’s friends and other correspondents fronasgy printed copies of articles published in
newspapers, magazines, or the inter8eg, e.g2nd Lennox Decl. It prevents educational,
community, and religious organizations freending lessons, book and periodical offers, and
fundraising appeal$ee, e.g\Wright Decl. Finally, and perhapmost importantly, the postcard-

only mail policy creates a hurdle to thoughtfutlaonstructive written communication between
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an inmate and his or her unincarcerated family and frieDecl. of Oana Popa (Dkt. 40);
Decl. of Patricia Mendoza (Dkt. 53pecl. of Sharon R. Berg (Dkt. 37).

These are not insignificant consideratiohise limits imposed by the IMP’s postcard-
only mail policy not only restrain PLN and intea’ First Amendment rights, they inhibit
rehabilitation. Indeed, the Sugme Court has noted that “theight of professional opinion
seems to be that inmate freedom to correspatidoutsiders advancestnar than retards the
goal of rehabilitation.’Procunier v. Martinez416 U.S. 396, 412 (1974)yerruled on other
grounds by Thornburgh v. Abbp#90 U.S. 401 (1989).

C. Effects on staff, inmates, and resources

The thirdTurnerfactor “is the impact accommodatiohthe asserted constitutional right
will have on guards and other inmates, and on the allocation of prison resources generally.”
Turner, 482 U.S. at 90. According Turner, “courts should be partitarly deferential to the
informed discretion of corrections officials” when accommodating a constitutional right will
have “have a significant ‘ripple efféan fellow inmates or on prison staffid. In Turner, the
Court found that allowing certain inmate-to-inmate correspondence could “be exercised only at
the cost of significantly less liberty and safety” for inmates and staff generally and, therefore, the
court upheld certain restriotis on such correspondenttk.at 92. This factor often weighs
heavily when courts consider mail policies thatniet potentially disrupte content, such as
depictions or descriptions ofalence, escape, or criminal adtyy sexually-explicit materials,
and role-playing gameSee, e.gAbbott 490 U.S. at 405:rost, 197 F.3d at 351-52;
Bahrampour v. LamperB856 F.3d 969 (9th Cir. 2004).

Here, accommodating letters and periodicals is unlikely to have a “significant ripple

effect” on inmates and staff. Plaintiff does oballenge the IMP’s coant restriction; thus,
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incoming letters may still be subject to screeriorghe sort of disruptive content considered in
Turner, Abbott Frost, andBahrampour Moreover, as explained above, the time-savings
afforded to the Jail by the postcard-only mail policy is modest, at best.
d. Easy and obvious alternatives

The finalTurnerfactor requires the court to “consideiether the extence of easy and
obvious alternatives indicates thiae regulation is an exaggert@sponse by prison officials.”
Morrison, 261 F.3d at 905 (quotirfgLN I, 238 F.3d at 1149). If a “claimant can point to an
alternative that fully accomaalates the prisoner’s rightsdg minimiscost to valid penological
interests, a court may consider that as evid#ématthe regulation does not satisfy the reasonable
relationship standardTurner, 482 U.S. at 91. This factondars Plaintiff. As noted above,
before implementing the postcard-only policy2Bil0, Defendants opened and inspected letters.
Cutright Decl. at 3. Given thapening and inspecting mail thatnot restricted to postcards
required only 30 to 60 additional minutes edely, it is an easy and obvious alternative.

The inmate mail policies in other correctibimestitutions also support this conclusion.
Other jails in Oregon, as well the Washingtoat&tDepartment of Corrections and the United
States Bureau of Prisons, have mail policies pleatit inmates to send and receive letters and
periodicals SeeDeclaration of Katherine ChamberldiDkt. 9), Exs. 4-6, 8. These policies
provide further evidence that opening and infipgdetters is an easy dmbvious alternative to
the IMP’s postcard-only mail policysorrison, 261 F.3d at 905 (policies at other correctional
institutions are relevant twonsideration of fourturnerfactor).

Considering all fouifurnerfactors, the court concludes thiaintiff is likely to succeed
on the merits with respect to its free speelaim. In reaching this conclusion, the court

recognizes that the potential dangers posedhiraband within the Jail are undeniably serious.
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See Florence v. Bd. of Chodereeholders of County of Burlingtph32 S. Ct. 1510, 1518-20
(2012). Nonetheless, jail “walls do not form a bargeparating . . . inmates from the protections
of the Constitution.Turner, 482 U.S. at 84. Defendants’ postcard-only mail policy blocks one
narrow avenue for the introductiof contraband—within envelopesattoo great an expense to
the First Amendment rights ofrimates and their correspondents.

2. Irreparable Harm

PLN has established that the IMP’s postieanly mail policy causes irreparable harm.
Both the Ninth Circuit “and the Supreme Courtdaepeatedly held that ‘[t|he loss of First
Amendment freedoms, for even minimal periodsmok, unquestionablyomstitutes irreparable
injury.” Klein v. City of San Clementg84 F.3d 1196, 1207-08 (9th Cir. 2009) (quotitgd v.
Burns 427 U.S. 347, 373 (1976)). As discusskdwe, the IMP’s postcard-only mail policy
restricts the First Amendment rights of botmates and their correspondents. Because this
policy has been in effect since 2010, the harmase than a mere possibility; it is continuous
and ongoing.

3. Balance of Equities

The balance of equities tips in PLN’s favBLN has established that the IMP’s postcard-
only mail policy burdens its First Amendment righds,well as the First Amendment rights of
inmates and their correspondents. Defendantstfecpossibility of spending 30 to 60 additional
minutes each day opening and inspecting letters.cbstitutional hardship is far greater than
the modest impact on Defendants’ time and resources.

4. Public Interest

“The public interest inquiry gmarily addresses [the] impach non-parties rather than

parties.”"Sammartano v. First Judicial Dist. @d, in & for County of Carson City803 F.3d
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959, 974 (9th Cir. 2002). “When the reach of anrmicfion is narrow, limited only to the parties,
and has no impact on non-partieg gublic interest will be ‘at nst a neutral factor in the
analysis rather than one that favor[s] fgrag or] denying the preliminary injunction.”
Stormans, Inc. v. Selegl§86 F.3d 1109, 1138-39 (9th Cir. 2009) (quoBeynhardt v. Los
Angeles County339 F.3d 920, 931 (9th Cir.2003)). Here, because the proposed preliminary
injunction addresses the Jail’s inmate mail polaryd would not otherwise significantly affect
the operation of national, state, or local government, the publicshfastor is largely neutral.
To the extent that this factor affects the ¢euanalysis, however, it favors PLN. A court order
enjoining Defendants from enforcing the fwasd-only mail policy will permit non-party
members of the public to moeasily communicate with inmates.

After considering each of the fouadtors set forth by the Supreme Couimter, the
court concludes that PLN is entitled to a preliminary injunction that enjoins Defendants from
enforcing those portions of the inmate mail pplicat restrict inmates to sending or receiving
personal mail only on a postcard.

B. Due Process Claim

Inmates have a “Fourteenth Amendment dwe@ss liberty interest in receiving notice
that [their] incoming malil is bag withheld by prison authoritiesErost v. Symingtgnl97 F.3d
348, 353 (9th Cir. 1999). Defendants acknowledge thifact, Defendants contend that the IMP
“provides notice and an opportunityr administrative review to the sender and recipient when
mail is rejected.” Defs.” Respt 21. At this stage of the pmedings, Defendants appear to be
correct. The IMP provides substatly broader and clearer due process notice provisions than
the Jail’s earlier inmate mail policaSompareDickerson Decl. Exs. B-D. IMP paragraphs 30,

31, and 45, for example, require mail handlensdtify inmates and senders when the Jalil
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confiscates mail. IMP paragraph 46 providegppeals process. In addition, the “Prohibited

Mail Notice,” attached to the IMP, is a standaed form for mail handlers to use to inform

inmates and their correspondents of the reasons mail was returned or confiscated and to explain
the appeals process. IMP at 17.

Nonetheless, PLN contends that the IMP feolguarantee procedural due process. PLN
argues, for example, that the IMP does mpiressly apply to outgoing mail. PLN also argues
that several provisions ofégHMP are confusing. Notwithstding these arguments, the court
declines to issue a preliminary injunctiortlas time regarding PLN’s due process claim.
Although the IMP’s notice fvisions are not a modef clarity, they appear to broadly afford
due process notice to inmates dinelir correspondents, at least sufficient to withstand Plaintiff's
motion for preliminary injunction.

Defendants, however, acknowledge that timesst provide due process notice for
outgoing mail. Indeed, they argue that the IMBuires the Jail to prade notice when outgoing
mail is confiscated. Nonetheless, PLN appeatstoorrect that thivViP does not expressly
require Jail staff to provide notice when confiscating or censoring outgaiigin the light of
the court’s order enjoining Defendants fremploying a postcard-oniyail policy, Defendants
may also choose to clarify and restate the notioeigions in the IMP so that they clearly apply
to outgoing as well as incoming mail and to as$drother arguably confusing provisions that
may not rise to the level af constitutional violation.

Finally, given that the IMP was only recentlyagpted, there is an insufficient evidentiary
record to determine whether it has been contistapplied. All of these issues can be more

fully developed at trial on the merits.
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CONCLUSION
Plaintiff's motion for a preliminary injunction, Dkt. 7, GRANTED IN PART AND
DENIED IN PART . Pending final resolution of this litigation, the coORDERS that not later
than 30 days from the date of this Order, Defendants must refrain from restricting all incoming
and outgoing inmate personal mail to postcardg ant shall not refuse to deliver or process
personal inmate mail solely on the groutiakst it is not on a postcard.
IT IS SO ORDERED.

Dated this 29th day of May, 2012.

& Michagel H. Simon
Mchael H. Simon
Lhited States District Judge
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