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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF OREGON

PORTLAND DIVISION

LAKE ASSOCIATES, LLC, an Oregon Case No.: 3:12-cv-00497-SlI
limited liability company, dba Warne Scope
Mounts,

Raintiff,
OPINION AND ORDER
V.

DNZ PRODUCTSLLC, a North Carolina
limited liability company,

Defendant.

Michael M. Ratoza and Kyle D. Sciuchetti, IBant Houser Bailey PC, 888 SW Fifth Avenue,
Suite 300, Portland, Oregon 97204-2089. Of Attorneys for Plaintiff.

Jon P. Stride, Tonkon Torp LLP, 1600 Pioneew&n 888 SW Fifth Avenue, Portland, Oregon
97204-2099; David W. Sar and Clint S. Mer8rooks, Pierce, Mclendon, Humphrey &
Leonard, LLP, 2000 Renaissance Plaza, 23BIM. Street, Greensboro, North Carolina 27401.
Of Attorneys for Defendant.

SIMON, District Judge.

This patent dispute concertige design of rifle scope mounts. Plaintiff Lake Associates,
LLC, doing business as Warne Scope Mounts ¢tWaor “Plaintiff”) and headquartered in
Oregon, designs, manufacturaad sells the M233 rifle scope mount. The M233 employs a
smooth, circular design, withoutdlprotruding “wing” ttat some scope mounts use to fasten the
scope to the mount. DefendddiZ Products, LLC (“DNZ” or “Deéndant”), headquartered in
North Carolina, also designs, mdactures, and seltffle scope mounts. In addition, DNZ holds

United States Patent No. D554, 78 “730 Patent”). DNZ cominds that the ‘730 Patent
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covers “wingless” rifle scope mounts, suahthe M233. In this action, filed on March 16, 2012,
Warne seeks a declaration that its productsyudicp the M233, do not infringe the ‘730 Patent,
a declaration that the ‘730 Patestnvalid, and an injunctioprohibiting DNZ from threatening
or asserting the ‘730 Patent against Warne. Dk&eventeen days after Warne filed this action,
DNZ filed an action in the United States Disti@urt for the Middle Distat of North Carolina
against Warne and Nikon, Intclaiming patent infringemennd several violations of North
Carolina state law. Dkt. 18-6.

Before the court are DNZ’s motion to dis® pursuant to Fed. R. Civ. P (“Rule”)
12(b)(1) for lack of subject ni@r jurisdiction and motion to dismiss pursuant to Rule 12(b)(2)
for lack of personal jurisdiction. Dkt. 9. In tladternative, DNZ moves for an order transferring
this case to the Middle District of NbrCarolina pursuant to 28 U.S.C. 88 1404 and 1KD6.

The court finds that DNZ'’s contacts with tBéate of Oregon are insufficient to satisfy the
“minimum contacts” test for peonal jurisdiction set forth imt’l Shoe Co. v. WashingtpB826

U.S. 310 (1945), and its progeny. Accordinglye tourt grants DNZ's motion to dismiss
pursuant to Rule 12(b)(2). Because the cgrahts DNZ’s motion to dismiss pursuant Rule
12(b)(2) for lack of personal judiction, it need not reach DNZsotion to dismiss for lack of
subject matter jurisdictiorBee Potter v. Hughe846 F.3d 1051, 1055 (9th Cir. 2008) (“Supreme
Court precedent is clear that we may chaoseng threshold grounds for denying audience to a
case on the merits.” (internal quotation marks and citation omitted)). Warne’s complaint is,

therefore, dismissed without prejudice.

! Nikon, Inc. distributes the M22SeeDeclaration of Charles F. Lake at § 7 (Dkt. 18);
Pl.’s Response in OppositionAl’s Resp.”) at 3 (Dkt. 16).
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BACKGROUND

Warne is registered and headquartered egOn and its manufacturirigcility is located
in Tualatin, Oregon. Declaration of Charled_Bke (“Lake Decl.”) at § 2 (Dkt. 18). Warne
develops, manufactures, and dimttes firearm scope mountd. at I 2; Compl. at { 8. Among
Warne’s products is a scope mounbtvn as the “M223.” Compl. at | 8.

DNZ is the family business of Timothyd Lisa Coggins. Dearation of Timothy
Coggins (“Coggins Decl.”) at T 2 (Dkt. 11). M2oggins designs scope mounts and sells them
through DNZ.Id. at [ 2-4. Mr. Coggins designed appe mount that employs “vertical screw
fasteners within the structure thie mount itself rather thanibg placed in a protruding wing.”
Id. at § 6. Mr. Coggins assignedhights in this design for a ‘imgless” scope mount to DNZ
and obtained the ‘730 Patefd. at  7; Dkt. 11-1.

Mr. and Mrs. Coggins are residents ofrttioCarolina and have never visited Oregon.
Coggins Decl. at 1 15-16. DNZ is organizeudler the laws of North Carolina and its
headquarters and principal placebokiness are in North Carolifd. at  17. DNZ scope
mounts are manufactured by Ceetif Machining, Inc., also a Min Carolina company, with its
principal place of business in that statk.atf 3. DNZ has no offices, employees, or agents in
Oregonld. at T 17.

DNZ sells its scope mounts in Oregonailigh an authorized dealer, through DNZ'’s
website, and through two independent distributRish’s Gun Shop, located in Donald, Oregon,
is the only authorized DNZ dealer in Oregtuh.at I 21; Declaration of Lee Richeson
(“Richeson Decl.”) at { 3 (DkR0). Rich’s Gun Shop has sold between 25 and 30 DNZ scope
mounts since it became an authed DNZ dealer in 2009. Richeson Decl. at 1 3, 5. In 2011,

DNZ sales to Rich’s Gun Shop totaled $185.85, Wwincapproximately 0.01% of DNZ's total
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sales. Coggins Decl.  21. DNZ also makes dsalds from its websit€oggins Decl. at  18.
Approximately 0.6% of DNZ'’s “total directales by volume and by dollar amount were to
Oregon consumersld. The total amount of sales from tB&lZ website to Oregon consumers is
less than $1,000d.

DNZ has a distribution arrangement with UFA Holdings, a wholesaler and distributor
based in Calgary, Canada. Second Declamaif Timothy Cogging‘2nd Coggins Decl.”)
at 11 11-13 (Dkt. 25). UFA Holdings digtutes DNZ products throughout the Pacific
Northwest, including in Oregomd. at { 13. DNZ is not aware of the percentage of UFA
Holdings’ sales of DNZ productsdahhave occurred in Oregdd. at § 12. Nonetheless, in 2011,
DNZ’s total sales of DNZ products to UFA Hatgs for distribution to the entire Pacific
Northwest amounted to less thau8% of DNZ's total saledd. at § 13. In accordance with its
arrangement with UFA Holdings, DNZ has ditgshipped DNZ products to Wholesale Sports
stores in Oregorid. at 14; Declaration of James Treacy at 1 3-4 (Dkt. 19); Dkt. 19-2, 19-3.

DNZ also makes sales through AdventumBd, Inc., a manufacturing representative
based in the State of Washington. 2nd Cogdpecl. at  16. Advdure Bound sells DNZ
products on commission in the Northwesteimited States and through Amazon.cddn Doug
Bellmore, an Adventure Bound employee based in Oregon, has attempted to market DNZ
products to businesses in Oregoecl@ration of Doug Bellmore at 1 2, 6-9 (Dkt. 29). As part
of this work, Mr. Bellmore caesponds directly with DN4d. at § 8. Mr. Bellmore does not,
however, have authority to bind DNZ inritract, and DNZ “haso control” over Mr.
Bellmore’s marketing efforts. 2nd Declarationlxéug Bellmore at § 5 (Dkt. 32). Mr. Bellmore

has “generated negligible sal®@sDNZ’s scope mounts in Oregorid. at 6.

Page 4 — OPINION AND ORDER



Warne contends that “DNZ maintains atdbution center at WSports Supply, an
approximately 65,000 sg. ft. facility in Clackas Oregon.” Pl.’s Resp. at 5. The record,
however, does not support this contention. The declaration Warne relies on, made by Sean Klaus,
an independent sales representatistees not state that DNZ méims a distribution center in
Oregon. It states, rather, th@NZ . . . distributes its productsrougha distribution center
maintained at All Sports Supply[ Declaration of SeaKlaus at § 7 (Dkt. 21) (emphasis added).
Thus, Mr. Klaus’s declaration shows, at makat All Sports Supgl—not DNZ—maintains the
distribution center. Mr. Cogginsates that DNZ does not “maintdiany distribution center in
Oregon. 2nd Coggins Decl. at § 5. Mr. Coggitso states that DNZ “has no ownership
connection” with All Sports Supypl has never contracted witHlSports Supply for distribution
center services, and has never solg products to All Sports Supplgl. at {1 6-8. Warne offers
no evidence to the contrary. DNZ does not disghat Mr. Klaus may have observed DNZ
products at the All Sports facility, but explathat the “products are ¢he because they were
sold by DNZ to distributors . . . and thestsold or stocked &ll Sports Supply.d. at § 10.

On February 2, 2010, DNZ sent a letter torkigain Oregon, enclagy a copy of the ‘730
Patent and offering a licensing agreement. Qugy§iecl. at § 11; Dkt. 18-1. Warne replied by
letter on May 19, 2010, stating thtarne’s products did notfiinge the ‘730 Patent and
declining a licensing agreement. Lake Decl. 4f Bkt. 18-2. DNZ senan additional letter
offering to license the ‘730 Patetaot Warne on May 21, 2010. Dkt. 18-3.

On March 2, 2012, DNZ’s counsel sent a letteWarne’s counsel in Texas demanding

that Warne “cease and desist the infringenoé@NZ’s intellectualproperty rights” and

2 Mr. Klaus is an employee of Tim Bajl& Associates. He states that as “a
manufacturer’s representative with Tim Bai&yAssociates, | work with Warne Scope Mounts
providing sales representation for Warne Scopeiiis’ products.” Declaration of Sean Klaus
at 1 2, 5. Mr. Klaus does not repgas DNZ. 2nd Coggins Decl. at | 4.
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cautioning that “any continued manufacture, intpose or sale of products utilizing DNZ
designs and/or the ‘730 Patent’s design, indgd . . the M223 product, will be considered
intentional and willful infringement.” Dkt. 18-5. Following this letter, Warne became “concerned
[about] imminent litigation by DNZ Lake Decl. at 9. Warnfded this action on March 19,
2012. Dkt. 1. DNZ filed suit agaih®Varne in the Middle Distriadbf North Carolina, Civil
Action No. 12-326, on April 2, 2012. Dkt. 18-6.
STANDARDS

The “issue of personal jurisdiction in adaratory action for non-infringement is
intimately related to patent law and thus goverogdederal Circuit lawegarding due process.”
Breckenridge Pharm., Inc. v. Metabolite Laboratories,,|4d4 F.3d 1356, 1361 (Fed.
Cir. 2006) (internal quotation marks and tda omitted). Because the parties have not
conducted discovery, Warne need “only to makeima facie showing that the defendants were
subject to personal jurisdictionSilent Drive, Inc. v. Strong Indus., In826 F.3d 1194, 1201
(Fed. Cir. 2003) (internal quotation marks and citation omitted). For purposes of a Rule 12(b)(2)
motion to dismiss for lack of personal juristibn, the court congties the pleadings and
affidavits in the light met favorable to Warné&raphic Controls Corp. v. Utah Med. Products,
Inc., 149 F.3d 1382, 1383 n.1 (Fed. Cir. 1998).

DISCUSSION

To assert personal jurisdiction over an oustafte defendant, the court must resolve two
inquiries: “whether a forum state’s long-arm statute permits service of process and whether
assertion of personal jurisdign violates due proces€Genetic Implant Sys., Inc. v. Core-Vent
Corp., 123 F.3d 1455, 1458 (Fed. Cir. 1997). In ttase, these inquiries merge because

Oregon’s long-arm statute extends jurisdiotito the outer limits of due procesState ex rel.
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Hydraulic Servocontrols Corp. v. Dal294 Or. 381, 384 (1982ee also Inamed Corp. v.
Kuzmak 249 F.3d 1356, 1360 (Fed. Cir. 2001) (“because California’s long-arm statute is
coextensive with the limits afue process, the two inquiries collapse into a single inquiry:
whether jurisdiction comportsitih due process”). The coutherefore, addresses a single
guestion: whether the Due Process Clause dfiftte Amendment permits this court to assert
jurisdiction over DNZ.

The Due Process Clause “protects an individudderty interest in not being subject to
the binding judgments of a forum with which In&s established no meaningful contacts, ties, or
relations.” Burger King Corp. v. Rudzewic71 U.S. 462, 471-72 (19B6nternal quotation
marks and citation omitted). To satisfy this duegaiss protection, the plaintiff must show that
the defendant has “certain minimum contacts \gfite forum state] such that the maintenance of
the suit does not offend traditional notiafdair play and substantial justicerit’l Shoe Co. v.
Washington326 U.S. 310, 316 (1945). Under the “minimaantacts” test, “a defendant may be
subject to either specific jwdiction or general jurisdictionl’SI Indus. Inc. v. Hubbell Lighting,
Inc., 232 F.3d 1369, 1375 (Fed. Cir. 2000). A courtderseral personal jgiliction over an out-

of-state defendant when that defendant has “continuous and systematic general business

® The Federal Circuit has noted that becdederal courts’ subject matter jurisdiction to
hear patent disputes is bdsen federal questigarisdiction, 28 U.S.C. § 1331, rather than
diversity jurisdiction, 28 U.S.C. § 1332, the Duedéass Clause of the Fifth Amendment, rather
than the Due Process Clause of the Fourtegntendment, governs tlomurts’ assertion of
personal jurisdictionDeprenyl Animal Health, Inc. Wniv. of Toronto Innovations Found®97
F.3d 1343, 1350 (Fed. Cir. 2008ge generally Honeywell, Inc. v. Metz Apparatew,esko
F.2d 1137, 1143 (7th Cir. 1973nt’l Shoe Co. v. Washingtp826 U.S. 310 (1945), and its
progeny were decided under the Due ProCdasse of the Fourteenth Amendmesee id at
311 (the question “for decision [is] whether, withire limitations of the due process clause of
the Fourteenth Amendment, appellant, a Delawarporation, has by its activities in the State
of Washington rendered itself amenatdgroceedings in the coun$that state”). Nonetheless,
the Federal Circuit applies the standards developbd’irBhoeand its progeny “to Fifth
Amendment due process cases arising under the federal patenDamehyl Animal Health
297 F.3d at 1350.
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contacts” with the forum statelelicopteros Nacionales de Colombia, S.A. v. H&6 U.S. 408,
416 (1984). A court has specificrpenal jurisdiction whre “the defendant has purposefully
directed his activities at residents of the foramd the litigation results from alleged injuries that
arise out of or relate to those activitieBrirger King Corp, 471 U.S. at 472 (internal quotation
marks and citations omitted). Thus, in “conttasgeneral, all-purpose jurisdiction, specific
jurisdiction is confined to adjudication of issuderiving from, or@nnected with, the very
controversy that establishes jurisdictio@®bodyear Dunlop Tires Operations, S.A. v. Brpwn
131 S. Ct. 2846, 2851 (2011) (internal cquimn marks and citation omitted).

Warne argues that DNZ's contacts with that&wof Oregon provide this court with both
general and specific pensal jurisdiction. Pl.’s Resp. at 138.1For the reasons described below,
the court finds that Warne has failed to preseamiraa facie case that the court may assert either
general or specific pevgal jurisdi¢ion over DNZ.

A. General Personal Jurisdiction

A court may notssert general personatisdiction over an out-e$tate defendant unless
the defendant’s contacts with the forum state Saré&ontinuous and systematic’ as to render [it]
essentially at home in the forum [s]tat&dodyear Dunlop Tires Operations, SI81 S. Ct. at
2851 (quotingnt’l Shog 326 U.S. at 317). Neither the United States Supreme Court nor the
Federal Circuit “has outlined a specific tesfollow when analyzing whether a defendant's
activities within a forum are continuous and systema8grithes (U.S.A.) v. G.M. Dos Reis Jr.
Ind. Com de Equip. Medi¢c®63 F.3d 1285, 1297 (Fed. Cir. 2009) (internal quotation marks,
alterations, and citation omitted). Instead, the “cownst look at the facts of each case to make
such a determinationl’SI Indus. Inc. viHubbell Lighting, Inc.232 F.3d 1369, 1375 (Fed. Cir.

2000).
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The facts of this case do not establish BIdZ has continuous argystematic contacts
with Oregon. DNZ's principal contacts wiregon come from sales made to Oregonians
through a single authorized dealer, two dmttors, and DNZ's website. In 2011, those sales
amounted to approximately two pent or less of DNZ’s total salésyhich is too little “to
reflect the substantial and continuous pres@mtie state necessary to support general
jurisdiction.” Campbell Pet Co. v. Mia]&42 F.3d 879, 884 (Fed. Cir. 2008) (finding that sales
into the forum state amounting tiwo percent of defendant’s tbales did not support assertion
of general jurisdiction). It makes no difference that DNZ’s sales to Oregonians may have been
ongoing for several years. Helicopteros the Supreme Court found that “mere purchases)
if occurring at regular intervalsare not enough to warramtState’s assertion of personam
jurisdiction over a nonresght corporation in a cause of actioot related to those purchase
transactions.” 466 U.S. at 418 (emphasis add@djeover, except for the direct sales from DNZ
to Oregon residents from DNZ’s websitmost of DNZ's Oregon sales are the result of sales
through independent intermediaries@nodyear Dunlop Tires Operationthe Supreme Court

found that an out-of-state defendant’s sale ofipcts to forum residents through intermediaries

* According to Timothy Coggins’s declamatis, website sales into Oregon accounted for
0.6% of DNZ's total sales, Rich’s Gun Shop accounted for 0.01%, and UFA Holdings accounted
for less than 1%. Coggins Decl. at 11 18, 2021t Coggins Decl. &t 15. Doug Bellmore,
Adventure Bound’s Oregon representative, statatitth had “generated negligible sales of
DNZ’s scope mounts in Oregon.” 2nd Declaratidriboug Bellmore at { 5. In fact, although Mr.
Bellmore described marketing DNx#oducts in Oregon, héid not claim to have made any sales
at all in Oregon. Thus, in aggregate, DNZ’esan Oregon amount to less than 2% of DNZ'’s
total sales.

® The maintenance of a website is nalitsufficient to confer general personal
jurisdiction on this courtSee Campbell Pet C&42 F.3d at 884 (“the defendants’ website does
not establish general jurisdiction in Washingtbecause it was not spically directed at
Washington, ‘but instead is available toalstomers throughout the country who have access to
the Internet.” (quotinglrintec Industries, Inc. v. Pedre Promotional Products,,|885 F.3d
1275, 1281 (Fed. Cir. 2005))).
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did not confer general jurisdiction on a cod31 S. Ct. at 2856-57 (holding that sales of the
defendant’s tires in the forum state througieimediaries “fell far short” of constituting
continuous and systematics contacts). In siiiZ’s sales into Oregon are too small and too
attenuated to constitute continuous and systiermantacts sufficient teonfer on this court
general personglirisdiction.

Warne also argues that DNZ's authoriziedler agreement with Rich’s Gun Shop and
DNZ’s distributor agreements with UFA Holdingad Adventure Bound themselves constitute
continuous and systematic contacts with Ore§bss Resp. at 14. Federal Circuit law, however,
makes clear that contracts between an outaiéstefendant and thigghrties located or doing
business in the forum state do nobfer general personal jurisdicticBee Red Wing Shoe Co.,
Inc. v. Hockerson-Halberstadt, Ind48 F.3d 1355, 1361 (Fed. Cir. 1998) (“doing business with
a company that does business in Minnesot®ithe same as doing business in Minnesota”);
Autogenomics, Inc. v. Oxford Gene Tech.,l5366 F.3d 1012, 1018 (Fed. Cir. 2009) (the
defendant’s collaboration agreement with a forstate company did not create continuous and
systematic contacts between thedendant and the forum state).

Aside from the company’s limited sales ifdoegon and its dealership and distribution
agreements, DNZ has no other general busirm#scts with Oregon. It does not own or lease
property here, directly employ €gon residents, or have a iggred agent for service of
process. DNZ’'s owners, Timotland Lisa Coggins, have nevesited Oregon. DNZ, therefore,
does not have the sort of substantial contaits Oregon that wouldnake it “essentially at
home” hereSee Autogenomic566 F.3d at 1018 (finding no geneparsonal jurisdiction in part
because the defendant “has no actual physiealpice or license to do business in” the forum

state);Campbell Pet C9542 F.3d at 882-884 (no general pai jurisdiction over defendant

Page 10 — OPINION AND ORDER



where defendant’s sales to forum state amountegddgercent of total sales, but defendant had
no office and was not registered in forum statéarne has not presented a prima facie case that
this court has general personal jurisdiction over DNZ.

B. Specific Personal Jurisdiction

Even where a defendant is not subject toegel personal jurisdiain, “a district court
may nonetheless exercise speqiezsonal jurisdiction over the def#ant subject to a three part
test.” Autogenomicss66 F.3d at 1018. The three factars: “(1) whether the defendant
‘purposefully directed’ its activiteat residents of the forum; (@hether the claim *arises out of
or relates to’ the defendant's activities witha thrum; and (3) whether assertion of personal
jurisdiction is ‘reasonable and fairfihamed Corp. v. KuzmaR49 F.3d 1356, 1360 (Fed. Cir.
2001) (quotingAkro Corp. v. Luker4d5 F.3d 1541, 1545 (Fed. Cir. 1995)). “The plaintiff has the
burden of proving parts one and tabthe test, and then the burden shifts to the defendant to
prove that personal jurigdion is unreasonableGrober v. Mako Products, Inc.  F.3d
No. 2010-1519, 2012 WL 3065278 *8 (Fed. Cir. July 30, 2012).

In actions for a declaratory judgment of non-infringement or invalidity of patents, like
this case, the Federal Circuit has articulatedghality and quantum of evidence necessary to
satisfy the three-part testrfepecific personal jurisdiction. €sending of an “infringement
letter"—that is, a letter sent from the defendaateptee to the plaintiff alleging the infringement
of a patent—without more, “is sufficient to satisfy the reqpiements of due process[Ilfiamed
Corp., 249 F.3d at 1361. This is because a “patestteald not subject itself to personal
jurisdiction in a forum solely by informing a parvho happens to be located there of suspected
infringement. Grounding personatisdiction on such contacts alone would not comport with

principles of fairness.Red Wing Shqodl48 F.3d at 1361. To establish the existence of specific
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personal jurisdiction, therefore, “there must be éotactivities’ directect the forum and related
to the cause of action besides the tsttareatening an infringement suigilent Drive, Inc. v.
Strong Indus., In¢.326 F.3d 1194, 1202 (Fed. Cir. 2003)

In Avocent Huntsville Corp. v. Aten Int'l C&52 F.3d 1324 (Fed. Cir. 2008), the Federal
Circuit placed strict limitations on what “othertiatties” may be used tsupport the assertion of
specific personal jurisdiction ia declaratory judgment an relating to patents. A
“defendant[-]patentee’s mere acts of makwngjng, offering to sell, selling, or importing
products—whether covered by the relevant p&¢iotr not—do not, in thgirisdictional sense,
relate in any material way to the patent riglattis at the center @iny declaratory judgment
claim for non-infringement, invalidity, and/or unenforceabilityl” at 1336. Accordingly, the
Federal Circuit held “that sudales do not constitute such ‘ettactivities’ as will support a
claim of specific personal jurigttion over a defendant patentekl’ Instead, “only enforcement
or defense efforts related to thatent . . . are to be consideffed establishing specific personal
jurisdiction[.]” Autogenomics566 F.3d at 1020. Examples of “ettactivities” that meet the
standard irAvocent‘include initiating judicial or extrguadicial patent enforcement within the
forum, or entering into an exclusive liceragreement or other undertaking which imposes
enforcement obligations with a party resglior regularly doing business in the foruvocent
552 F.3d at 1334.

In light of this precisely diculated standard, Warne has failed to present a prima facie
case that this court may assert specific persiomisdiction over DNZDNZ sent infringement
letters to Warne in Oregon, but those letteomalare insufficient to establish specific personal
jurisdiction under the law dhe Federal Circuit. Warne mussalshow that DNZ has engaged in

other activities related to the enforcement dedse of the ‘730 Patent. Warne has not done so.
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Warne does not cite and the court has aoh@l any evidence that DNZ has entered into
licensing agreements in Oregomtlare either exclusive or ponse enforcement obligations on
the licenseeSee, e.g2nd Coggins Decl. at 1 17 (AdverguBound does not have an exclusive
license). Nor has the court foundyaevidence, other than sending infringement letters to Warne,
that DNZ has engaged in any activities relatedrntfmrcement or defensé the ‘730 Patent in
Oregon. Warne contends that DNZ’s sal@afducts through Ri¢k Gun Shop and its
distribution arrangements with UFA Holdjs and Adventure Bound amount to “other
activities.” Pl.’s Resp. at 17. As¢plained above, however, these tre same sorts of activities
that the Federal Circuit held Avocento be irrelevant to thepecific personal jurisdiction
analysis in a declaratory judgment action. DiNZales into Oregon and its distribution
agreements are not related to the esdment or defense of the ‘730 Patent.

At oral argument, Warne advanced an additional argument. Warne argued that DNZ
engaged in activities in Oregon related to th@eement or defense of the ‘730 Patent because
DNZ’s products sold in Oregon are “marked” tw that they are protected by the ‘730 Patent.
Generally, the court does “not consider issaésed for the first time during oral argument,
unless failure to do so would result in manifegistice and the [opposgiparty] would not be
prejudiced by such consideratiotrn’re Pac. Pictures Corp679 F.3d 1121, 1130 (9th Cir.
2012) (internal quotation marks and citationitded). DNZ did not have an opportunity to
prepare a response to this argument and, therefore, itl woejudice DNZ for the court to
consider it now. In any event, Warne concedeataltargument that it could not cite case law
supporting this argument and the court is @axarnone. Moreover, merely marking a product
“patent protected” does not appear to be theafa@hforcement or defense activity discussed by

the Federal Circuit. Rather, such marking ongjnais the existence of a patent. Thus, Warne has
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failed to show that DNZ has engaged in éother activities"—beside sending infringement
letters to Warne—related to the enforcemerdafense of the ‘730 BRant in Oregon. Warne,
therefore, has failed to present a prima facie tlaat this court may assert specific personal
jurisdiction over DNZ.
CONCLUSION

Defendant’s motion to dismiss flarck of jurisdiction, Dkt. 9, i$SRANTED. Plaintiff's
complaint, Dkt. 1, i1 SMISSED without prejudice for lack of personal jurisdiction.

IT IS SO ORDERED.

Dated this 20th day of August, 2012.

& Michagel H. Simon

Mchael H. Simon
Lhited States District Judge
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