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UNITED STATES DISTRICT COURT
DISTRICT OF OREGON
PORTLAND DIVISION
ROGER STREIT,
No. 3:12ev-01797AC
Plaintiff,
OPINION AND ORDER

V.

MATRIX ABSENCE MANAGEMENT,
INC., RELIANCE STANDARD LIFE
INSURANCE CO., VIASYSTEMS GROUP,
INC.,

Defendants.
MOSMAN, J.,

Plaintiff Roger Streit (“Mr. Streit”) ingsthis suit for damages under the Employee
RetiremenincomeSecurity Act (“ERISA”). In his First Amended Complaint (“FACHe seeks
damagesrising from the denial of benefits under a life insurance policy provided to hisiflate w
by her employer. Judge Acosta issued his Findings and Recommendation (“F&R”) [42]
recommending that the FAC be dismissed. | ADOPT the F&R in part.

BACKGROUND

It is uncontested that Mr. Streit’s late wife, Sandra Streit, was at one time gpattin

an ERISA benefits plan providing shoetrm disability coverage, lonagrm disability coverage,
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and a life insurance policy. It is the life insurance policy that is at issue inuthig-er purposes
of this motion, it is conceded that Defendant Viasystems is the ERISA plan acdaanisBr.
[26] at 2 n.1.)

Sandra Streit received a terminal cancer diagnosis while covered by the Rdeaypam
she applied for shoterm disability benefits, longerm disability benefits, and far Waiver of
Premium on the life insurance policfFAC [20] i 21-23.) Both long- and shddrm
disability benefits were granted and paid to her until her death in 2019).24. Mr. Streit
alleges that the Plan never informed her that the Waiver of Premium application had bee
denied. Id. 1 24. If she had been so informed, he argues, the Streits could have paid the
premiums themselves after Sandra Streit left employnaextthereby maintained the policy
until her death. (Pl.’s Resp. [32] at 4.) As it happened, the policy was terminated whefh she |
employment, and thus M&treit's application folife insurancebenefitsupon her deattvas
denied. (FAC [20] 1127-30.)

Mr. Streit alleges three violations of ERISA. First, the Defendantsifl@rovide him
a copy of thesSsummaryPlanDocumentwhen requestetb do sg as regired by 29 U.S.C.

§ 1024(b)(4). Second, the Defendants failed to provide nihiatehe life insurance Waiver of
Premium application had been denied. ThirdRkéendants are equitagbéstopped from
denying the life insurance claim due to the failure to timely deny the Waiveewiitin
application, because this failure prejudiced $treits.

Judge Acosta recommends that all claims be dismissed with prejudice as to Disfendan
Matrix Absence Management, Inc. and Reliance Life Insurance Co. (F&R{83] | agree
with Judge Acosta and adopt his opinregardinghese two Defendants my own Ndther is

the plan administratorand thus neither can be held liable for statutory damages 2@d&6.C.
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8 1132 (hereafterSection1134c)”). Consequently, Mr. Streit’s first and second claims must be
dismissed as against Defendants Matrix and Reliance. Judge Acosta recommeMds that
Streit’s third claim, which is brought under a theory of equitable estoppel, besskshwith
prejudice as to all Defendantkl. at9, 14. In the context oERISA, equitable estoppeéquires
a Plaintiff to “establish] a material misrepresentation, reasonable and detrimental reliance upon
the representation and extraordinary circumstandesciotta v. Teedyne Indus., Inc91 F.3d
1326, 1331 (9th Cir. 1996). For the reasons set out by Judge AdDEEMISS Mr. Streit’'s
third claim with prejudice as to all Defendan{§eeF&R [42] at 8-9, 14.)

| write to explainmy holding as to Mr. Streit’s secontien for relief, which IDISMISS
with prejudiceasto all Defendants.

LEGAL STANDARDS

The magistrate judge makes only recommendations to the court, to which anyawart
file written objections. The court is not bound by the recommendations of thenatagisdge,
but retains responsibility for making the final determination. The court is dignequired to
make a de novo determination regarding those portions of the report or specifiegsfiodin
recommendation as to which an objection is made. 28 U.S.C. § 636(b)(1)(C). However, the
court is not required to review, de novo or under any other standard, the factual or legal
conclusions of the magistrate judge as to those portions of the F&R to which no objeetions a
addressedSee Thomas v. Ard74 U.S. 140, 149 (1983)nited States v. Reyna-Tap28
F.3d 1114, 1121 (9th Cir. 2003). While the level of scrutiny under which | am required to
review the F&R depends on whether or not objections have been filed, in either cased &m

accep, reject, or modify any part of the F&R. 28 U.S.C. 8 636(b)(1)(C).
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To survive a motion to dismiss for failure to state a claim under Federal Rubalof C
Procedure 12(b)(6), “a complaint must contain sufficient factual mattpeed as true, to
‘statea claim to relief that is plausible on its faceAshcroft v. Igbgl556 U.S. 662, 678 (2009).
(quotingBell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)). A pleading that offers only
“labels and conclusions” or “naked assertion[s]’ devoid ofther factual enhancement™ will
not suffice. Id. (quotingTwombly 550 U.S. at 555, 55Talteration in original) While the
plaintiff does not need to make detailed factual allegations at the pleadingistagiegations
must be sufficiently specifito give the defendant “fair notice” of the claim and the grounds on
which it rests.SeeErickson v. Parduss51 U.S. 89, 934 (2007) (per curiam) (citinfwombly
550 U.S. at 555). When reviewing a motion to dismiss, the court must “accept all factual
allegations in the complaint as true and construe the pleadings in the light voosbliato the
nonmoving party.”Knievel v. ESPN393 F.3d 1068, 1072 (9th Cir. 2005). A court need not
accept legal conclusions as true because “[t]hreadbare recithbselements of a cause of
action, supported by mere conclusory statements, do not suffageal, 556 U.S. at 678These
standards apply to suits removed from state court under 28 U.S.C. § 1441 just as they do to
complaints originally filed in federalourt. Fed. R. Civ. P. 81(c).

Leave to amend a complastiould be freely granted. Fed. R. Civ. P. 15Grdon v.

City of Oakland 627 F.3d 1092, 1094 (9th Cir. 2010). In determining whether to allow
amendment, tonsider the presence or absencébfbad faith, (2) undue delay, (3) prejudice

to the opposing party, (4) futility of amendment, and (5) whether the plaintiff has pigvious
amendetlthe complaint.Sisseton-Wahpeton Sioux Tribe of Lake Traverse Indian Res., North
Dakota and South Dakota v. Unit&tates 90 F.3d 351, 355-56 (9@ir. 1996). Amendment is

futile where “the complaint could not be saved by any amendmémited States v. Corinthian
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Colleges 655 F.3d 984, 995 (9th Cir. 2011) (quotkgainski v. Nevada ex rel. Bd. of Regents of
Nev. Sysof Higher Educ.616 F.3d 963, 972 (9th Cir. 2010)).

DISCUSSION

| agree with Judge Acosta’s conclusion that Mr. Streit has not adequately pled his
standing as a beneficiary of an ERISA pland thus his second claim for relief must b
dismissed (F&R [42] at 10-11, 14.) The conclusory allegation that Sandra ®asi‘a
participant” and that he is “a beneficiary” is insufficie®eelgbal, 556 U.S. at 678.
Consequentlyl, mustdetermine whether leave to amend should be granted.

l. Identifying Mr. Streit's Second Claim for Relief

In his second claim for relieMr. Streit alleges thatDefendants violated 29 U.S.C.
§ 1133by failing to provide Sandra Streit or Plaintiff of adequate notice of theldwrilze life
insurance premium waiver.” (FAC [20] 1 44The complaint then states that Plaintiffs been
damaged in the amount of $60,080this lack of notice Id. § 45. Although thelleged
omission (failure to provide noticg)ving rise to liabilityis clear, the statutory provision
subjecting a Defendant to liability for that omissiemot. Moreover, the claim is brought
against all Defendants, so the allegations comprising the second claimebdoehiot make
clear whethethe allegedly liable actor is the plan itself, the plan administrator, or some other
entity. Defendant Viasystems’ argument that Mr. Streit has not actuallya@ladn to statutory
damags undetSection1132(c)in his second claim for relief is well take(ODbj. [44] at4-6.)
Judge Acosta concludgdoweverthatwhat Mr. Streit seekis his second claim for
relief isstatutory damages und®ection1132(c). (F&R [20] at 8, 12-14An ERISA plan
administrator has an obligation to inform a participant in or beneficiary of aBAR&an of any
“adverse benefit derminationwithin a reasonable period of time, but not later than 90 days after

receipt of the claim by the plan.” 29 C.F.R. 8§ 2560.5(3-1) (hereafter “Section 2560.5013).
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This regulation was promulgated under 29 U.S.C. § 1133 (hereafter “Section 113BR |87
provision that Mr. Streit alleges was violateete Judge Acost reads the FAC to seek
Section113Zc) damages based on the plan administrator’s failure to provide the notice required
by Section 2560.50%(f).

Mr. Streit filed a Notice of Consef5], stating that he “consents to the Findings and
Recommendations of tiMagistrate.”) Thus, Imustconclude that, however inadequatststed
in the FAC,Mr. Streit intendgo state a claim to statutory damages uikation1132(c)based
on the plan administrator’s failure to provide the notice requireésdayion2560.5031(f)(1). |
thus treat the second claim for relief as one for statutory damages undean $&82(c).

[l Availability of Statutory Damages for Violation of Requlations Promulgated uner
29 U.S.C.§1133

Having concluded that Mr. Streit's second claim for relief is brought under
Section1132(c) for the plan administrator’s failure to meet an obligation imposed by
Section2560.5031(f), | mustdeterminewvhether statutory damages are available for such a
failure. | conclude they are not, and thus DISMISS Mr. Streit’s sedand with prejudice
Amendment to state a claim for damages that are unavailable as a matter of lalwenfotild.

A. The Interaction of 29 U.S.C 88 1132 and 1133 and 29 C.F.R. 8 2560.503-1

Congress imposed twgeneral duties on an ERISA “employee benefit plaplafi”) in
Section1133 first, to “provide adequate notice . . . to any participant or beneficiary whose claim
for benefits under the plan has been deniadt} secondto “afford a reasonable opportunity . . .
for a full and fair review” of the denial. These duties are impoBfa &ccordance with
regulations of the Secretaryltl. Thus, the Secretaf Laboris empowered to create rules

governing themplementatiorof the plan’s duties.
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Under this rulemaking authorityhé Secretary has promulga®ection2560.503-1%
This regulation “sets forth minimum requirements for employee benefit plaadanes
pertaining to claims for benefits.29 C.F.R. § 2560.508¢a). Duties are imposed on both the
employee benefit plan itself and on the plan administrator. One duty dathaministrator is
as follows:
[T]he plan administrator shall notify the claimant .of the plan’s

adverse benefit determiti@n within a reasonable period of time,
but not later than 90 days after receipt of the claim by the plan . . . .

29 C.F.R. 8§ 2560.503¢f). It is this duty with which Mr. Streit alleges Defendant Viasystems
failed to comply when Viasystems did not give notitat the Waiver of Premium application
had been denied.
The relevanstatutory penalty set out Bection1132(c)is as follows:

Any administrator . . who fails or refuses to comply with a

request for any information which such administrator is required

by this subchapter to furnish tgarticipant or beneficiary...

within 30 days after such request may in the courssrdiion be

personally liable . . in the amount of up to $100 a day from the

date of such failure or refusal.”
29 U.S.C. 81132(c)(1)(B). It is well established in the Ninth Circuftat only the plan
administrator can be subject to statutory penalties Upeletion1132(c). SeeSgro v. Danone
Waters 532 F.3d 940, 945 (9th Cir. 2008) (citinpran v. Aetna Life Ins. Co872 F.2d 296,
299-300 (9th Cir. 1989))At issuein this cases whether a failure to provide notice of an

“adverse benefit determinan” as requied bySection 2560.503{f) can be the basis for such

penalties.

! Section 2560.503-1 was promulgated under Sections 503 and 505 of the ERISA statute, or 29
U.S.C. 88 1133 and 113%ee29 C.F.R. § 2560.503¢a).
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B. | nterpreting the Statutory Scheme

Five Caurts of Appeals have addressed the question whether Section 118&(citsry
penalties are available for a plan administrator’s failure to perfatatygimposed by regulation
in Section2560-503-1.See Medina v. Metro. Life In§88 F.3d 41, 48LstCir. 2009);Brown v.
J.B. Hunt Trans. Serys86 F.3d 1079, 1088-89 (8th Cir. 2008)jczynski v. Lumbermens
Mutual Cas. Ins.93 F.3d 397, 40607 (7th Cir. 1998gnderklok v. Provident Life & Accident
Ins, 956 F.2d 610, 617-18 (6th Cir. 199@yovesv. Modified Ret. Plan803 F.2d 109, 112-19
(3d Cir. 1986). All haveanswerd this question in the negative, concluding that the statutory
penalty attaches only to a plan administrator’s failure to perform a duty ichpgseorgress
itself, and not to duties imposed by the Secretary pursuant to rulemaking atfthority.

The Third Circuit discussed this issue in great deptBroves In that case, the plaintiff
sought statutory damages un&ection1132(c) for both the plasmand plan administrator’s
failures to perform duties imposed Bgction2560.503-1.First, the Third Circuit considered

whether Sectiod132(c) statutory penalties can be imposed for violatid®eotion1133 itself

| am not bound by any implication of the Ninth Circuit’s decision to remasdjig 532 F.3d
at 945. Asioted by this court iBielenberg v. ODS Health Plaid44 F. Supp. 2d 1130,44(D. Or.
2010), inSgrothe Ninth Circuit “never reached the issue whether a penalty claim is appedmised on
[8 2560.5031].” Instead, the court affirmed dismissal aflaim for SectiorL132(c) statutory damages
as against the plan, citilgoran, 872 F.2d at 299-300, but remanded to allow the plaintiff pdaad a
claim against the plan administrat@grq 532 F.3d at 945-46.

Partiesseeking to bring claims for 8ion 1132(c) statutory damages for violation of § 2056.503-
1 regulatory duties have argued that this remand should be read to meantibatl$82(c) damages are
available in the Ninth Circuit, as there would have been no reason to refrttamdtilinth Grecuit
considered such damages to be unavailable as a matter @émMetcalf v. Blue Cross Blue Shi®o.
11-1305, 2013 WL 4012726, at *23 (D. Or. Aug. 5, 20K)nty v. Liberty Life Assurancdlo. 12467,
2012 WL 5363545, at *4 (D. Or. Oct. 30,12); Bielenberg 744 F. Supp. 2d at 1144 agree with Judge
Stewart's assessmenthMetcalf there is “some logic” to this argumeree Metcalf2013 WL 4012726,
at *23. However, the Ninth Circuit's decision, in which no effort was madaéoaret 8ction1132(c)’s
relationship to the regulations, should not be taken to require such a hdlingourt simply did not
reach the question whether such damages were available. Like Judge Stewatiat fitheé question
remains as to what the Ninthr@iit would conclude if confronted with the decisions in five other cicuit
... that have held to the contraryid. It is improbable that the Ninth Circuit intended to create a circuit
split by implication without discussing its reasoning.
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andSection2560.503%(g)>—both of which, by their text, imposed ékg on the plamot the
plan administratorld. at 116. The court noted thag¢ction1132(c) does not provide for
sanctions against plans, omllan administrators.ld. “One might argue that the plan
administrator is in practice responsible feleasing material under [Secti@®33], and therefore
that there is no reason for the administrator to escape liability for the failgleése such
material,” the court notedid. The court concluded, howevénat theemployee benefplan
andtheplan administrator are “two entirely distinct actors” in the ERISA schdtheThe court
noted that each of the terms is given a specific meaning in ERISA’s definitidonstand
concluded that to equate them for purposeSeauition1132(c) penaltiesould “slight [] the
wording of the statuteId. (alteration in original) (quotingnited States. v. Emman&l0 U.S.
396, 399 (1973)).Thus, theGrovescourt concluded that the penalties were available only
against a plaadministrator, and only forstown “failuresor refusals, not those of the pland.

Second, the Third Circuit went on to consider whe8emtion1132(c)penaltiesare
available for failure to fulfill the obligation to provide notice of a denial inggosn a [an
administrator uner Sectior2560.503-1(f). As noted above, this provision requires the plan
administrator to provide noticd any “adverse claim derminatiori within “a reasonable time.”
Citing the text ofSection1132(c), the court reasoned that Congress had not authorized the
Secretary to penalize conduct in addition to that conduct that was alreadyegxebglitthe]
subchapter.”ld. at 117 (quoting 29 U.S.C. § 1132(c)).

The Third Circuit’s analysis begamth consideration of whether the stry penalties
of Section1132(c) ae penal or remedialld. While an agency has discretion in implementing

remedial legislation, it noted, it may penalize conduct “only when Congresgprasgy

® This regulatory provision is now codified at 29 C.F.R. § 2650.503-1(h).
* See29 U.S.C. §81002(1), (16)(A)(i).
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delegated that powéo the agency.”ld. (citing Steuart & Bros. v. Bowle822 U.S. 398 (1944)).
The court concluded th&ection1132(c)’s statutory penalties are pemather than remedial,
reasoning that (1) the provision imposes personal liability on the Plan Adtiorstind thus
seems inteded to “induc[e] him to comply;” and (2) tiext of the$100 per daypenaltydoes

not require the claimant to shagtualdamages suffered duettee delay in receiving the
information and no such damages had been shown b@ittreesplaintiff. 1d.

Having concluded th&ection1132(c) isa penalprovision, the court turned to the
guestion whether Congress had delegtidtie Secretarguthority to penalize additional
conduct. It found that it had not. The court noted theofisiee word “this subchapterin
Section1132(c)’s penalty provision. Further, it noted that Congress may expresslamgrant
agency the powdp penalize conduct using language such as “any violation of the provisions of
this act or such rules and regtibns [of the Secretary] shall be punished as prescriddddt
117-18(alteration in originallquotingUnited States \Grimaud 220 U.S. 506, 519 (1911)).
TheThird Circuit thus concluded that, althougkction1133 includes a grant of power to the
Secretary to regulate the implementation of the pl8e&ion 1133 duties, and such
implementatiorcould properly require action by th&p administrator, this was not enough to
bring violation of such duties within tf&ection1132(c) penal provision.Consequently, the
court held that a Plan Administrator may not be assessed statutory penaltreSaatida
1132(c) for violation of obligations imposed on it only by regulations, su8eeison2560.503-
1(f). Id. at 118.

Many subsequent courtmcludingseveraln this district, havegreed withthe Groves

court’s interpretation of the relationship betw&attion1132(c) andsection1133. See

®> The Grovescourt further noted that the rule of lenity applied to its interpretati@l132(c), as
it is a penal provisionGroves 803 F.2d at 118-19.
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Meding 588 F.3d at 4&'lt is well established that a violation 0f18 33 and its implementing
reguations does not trigger monetary sanctions under § 1132®jd)yvn 586 F.3d at 1088—-89
(“[W]e agree with our sister circuits that a plan administrator may not be pehalzer
§ 1132(c) for a violation of the regulations to § 1133)lczynski 93 F.3d at 406—-07 (holding
that “section 1133, which sets forth only the disclosure obligations of the ‘plan,” canimotizeit
the Secretary to impose any obligations on the plan administrator or to establitbsha
obligations are enforceable thgiuthe sanctions of section 1132(¢Bjuhlreyer. Armcq 12
F.3d 75, 79 (6th Cir. 1993) (concluding thal82(c) damages are unavailable becausel 3
imposes obligations on the ‘plan’ rather than the ‘plan administrat®&hderklok 956 F.2cat
618 (holding that statutory damages are unavailable “because duties of thes@taied in
section 1133 are not duties of théan administratot as articulated in section 1132(c)”)
(emphasis in original)¥etcalf, 2013 WL4012726at*22-23 Konty, 2012 WL4012726, at *2—
4; Bielenberg 744 F. Supp. 2dt 1143—-44. Today, | join their number.

| amtroubled by a reading of the statutory and regulatory scheme that elimimates a
distinction between the plan administratord the plan itself. (F&R [2@t 13-14.) Theplan
may bean“abstract entity,see idat 13, buiCongresset out a particular role for thestity in
crafting the ERISA legislative schemés role is separate from that of the plan administrator,
and to read out that distinctiomto ignore Congress’s carefully craftat@dtutory structureSee
Mass. Mut. Life Ins. Co. v. Russéllr3 U.S. 134, 146-47 (1985) (describing ERISA as an
“interlocking, interrelated, and interdependent remedial scheme, which is ipaxrof a
‘comprehensive and reticulated stattiféquoting Nachman Corp. v. Pension Benefit Guar.
Corp, 446 U.S. 359, 361 (1980)). Congress imposed penalties on plan administrators through

the statutory damages provisionsSafction113Zc), while imposing duties on the plan in
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Section1133. | agree with the Third Circuit that “[n]o part of ERISA grants the Segreftar
Labor the power to decide that plan administrators’ conduct is to be penalized” uctian Se
1132. Groves 803 F.2d at 118.
CONCLUSION

For the reasas explained abov@Jaintiff's second and third claims for relief are
DISMISSED with prejudice Plaintiff’s first claim for relief is DISMISSED without prejudice as
to Defendant Viasystems and with prejudice as to all other Defendants.

IT IS SO ORDERED

DATED this__18th day of February, 2014.

/sl Michael W. Mosman
MICHAEL W. MOSMAN
United States District Judge
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