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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

CURTIS G. MARKVARDSEN , Case N03:13cv-00046SI
Plaintiff, OPINION AND ORDER
V.

CAROLYN W. COLVIN
Acting Commissioner of Social Security

Defendant

Merrill Schneider, Schneider Kegr Gibney, P.O. Box 14490, Portlan@®R 97293.0f
Attorneys for Plaintiff

Amanda Marshall, United States Attorney, and Adrian L. Brown, AssistanédJSiiates
Attorney, U.S. Attorney’s Office, Distrieof Oregon, 1000 S.W. Third Avenue, Suite 600,
Portland,OR 97204; Jordan D. Goddar8pecial Assistant United States Attorney, Office of the
General Counsel, Social Security Administration, 701 Fifth Avenue, Suite 2900 M/S 221A,
Seattle WA 98104. Of Attorneys for Defendant.

Michael H. Smon, District Judge.

Curtis G. Markvardsen*Markvardsen’or “Plaintiff’) seeks judicial review of the final
decision of the Commissioner of the Social Security Administration (“CommesS)atenying
his application for msability insurance bnefits (DIB”). For the following reasons, the Court

AFFIRMS the Commissioner’s decision.
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STANDARDS

The district court must affirm the Commissioner’s decision if it is based on the prope
legal standards and the findings are supported by substantial evidence. 42 U.S.C. $&#®5(Q);
also Hammock v. BoweB79 F.2d 498, 501 (9th Cir. 1989). “Substantial evidence” means
“more than a mere scintilla but less than a preponderaBecay’v. Comm’r Soc. Sec. Admin.,
554 F.3d 1219, 1222 (9th Cir. 2009) (quotigdrews v. Shalal&3 F.3d 1035, 1039 (9th
Cir. 1995)). It means “such relevant evidence as a reasonable mind might accept akeddequ
support a conclusionld. (quotingAndrews 53 F.3d at 1039).

Where the evidence is susceptitdenore than one rational interpretation, the
Commissioner’s conclusion must be uph&drch v. Barnhart400 F.3d 676, 679
(9th Cir. 2005). Variable interpretations of the evidence are insignificant if the Gsiomer’s
interpretation is a rational réig of the record, and this Court may not substitute its judgment
for that of the CommissioneBee Batson v. Comm359 F.3d 1190, 1193 (9th Cir. 2004). “[A]
reviewing court must consider the entire record as a whole and may notsffiply by
isolating a specific quantum of supporting eviden€xi v. Astrue495 F.3d 625, 630 (9th
Cir. 2007) (quotindrobbins v. Soc. Sec. Admi66 F.3d 880, 882 (9th Cir. 2006) (quotation
marks omitted)). A reviewing court, however, may not affirm the Commissionegmuad
upon which the Commissioner did not rdly.; see also Brayb54 F.3d at 1226.

BACKGROUND
A. Plaintiff's Application

Mr. Markvardsen is currently 56 years old. On March 15, 1997, he applied for DIB,
allegingadisability onset date of August 14, 1994hich is several years befdnes date las
insured of December 31, 1998R 37, 41, 154In 1997, Markvardsen’slarch 1997 application
was denied by the Commisgier (“1997 Determination”), and Markvardsen did not submit a
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request for an appe#R 154.0n February &, 2005 Markvardsen filed another application for
DIB (“February 2005 Application™againalleging a disabilityonsetdateof August 14, 1991.

AR 141-43. Markvardsen’s February 2005 Application was denied on February 21a2005,
againon reconsideration on May 13, 20@9= 89-91, 85-87. On April 3, 2005, Markvardsen’s
wife filed a Dsability ReportAppealthatindicatedMarkvardserwas filing for reconsideration
and that hisllegeddisability had gtten worsesince his lastompleteddisability report from
February 21, 2005AR 148-51. Markvardsen filed a request for a hearing on July 12, 2005.
AR 154. On August 30, 2005, the ALJ dismissed Markvardsen’s request for a hearing on the
basis ofres judicata AR 165-66 This dismissal wasubsequentlyacated by théLJ on
September 30, 2008R 153-54.

On June 17, 2008he ALJ conducted a hearing address Markvasgn’s Februarg005
Application ando determine ithe 1997 Determinationshould be reopenedR 50, 65, 562-71.
The ALJissuedan opinion on September 23, 2008, both declining to reopen the 1997
Determination andinding Markvardsen not disabled for the February 200plikation AR 37-
45. On November 24, 2008, Markvardsen appealed the ALJ’s decision to the Appeals Council.
AR 99-100. On October 27, 2009, tAppealsCouncil remanded the case for a new hearing
becausét could not locatehe recordings of the June 17 andufyust7, 2008hearing. AR 46-49.
After holding another hearing on January 25, 2044 ALJissued a desion on January 28,
2011 (“2011 Determination”genyingbothMarkvardsen’s requesb reopen the 1997
Determinatiorand denying his February 200pg@lication AR 19-27, 609-33. Markvardsen
appealedhe ALJ’'s2011 Determinatiodecision to the Appeals Cotih AR 14-15. On

April 20, 2012the Appeals Council denied the request for review, making the ALJ’s decision

! This hearing was continued at a supplemental hearing on August 7, 2008. AR 572-608.
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the final decision of the Commission&R 11-13. Markvardsen now seeks judicial review of
that decision.

B. The SequentialAnalysis

A claimant is ésabled if he or she is unable to “engage in any substantial gainful activity
by reason of any medically determinable physical or mental impairment whibls lasted or
can be expected to last for a continuous period of not less than 12 months[.]” 42 U.S.C.
8§ 423(d)(1)(A). “Social Security Regulations set out a tep sequential process for
determining whether an applicant is disabled within the meaning of the SociatysAct”
Keyser v. Comm’r Soc. Sec. Admé48 F.3d 721, 724 (9th Cir. 201 ¥ge als®0 C.F.R.
§ 404.1520 (DIB); 20 C.F.R. 8§ 416.920 (S®@wen v. Yuckerd82 U.S. 137, 140 (1987). Each
step is potentially dispositive. 20 C.F.R. 88 404.1520(a)(4); 416.920(a)(4). Ttedjve-
sequential process asks the following series of questions:

1. Is the claimant performing “substantial gainful activity?” 20 C.F.R.
88 404.1520(a)(4)(i); 416.920(a)(4)(i). This activity is work involving
significant mental or physical duties done or intended to be done for pay
or profit. 20 C.F.R. 88 404.1510; 416.910. If the claimant is performing
such work, she is not disabled within the meaning of the Act. 20 C.F.R.
88 404.1520(a)(4)(i); 416.920(a)(4)(i). If the claimant is not performing
substantial gainful activity, the analysis proceeds to step two.

2. Is the claimant’s impairment “severe” under the Commissioner’s
regulations? 20 C.F.R. 88 404.1520(a)(4)(ii); 416.920(a)(4)(ii). An
impairment or combination of impairments is “severe” if it significantly
limits the claimant’s physical or mental ability do basic work activities.

20 C.F.R. 88 404.1521(a); 416.921(a). Unless expected to result in death,
this impairment must have lasted or be expected to last for a continuous
period of at least 12 months. 20 C.F.R. 88 404.1509; 416.909. If the
claimant doe not have a severe impairment, the analysis ends. 20 C.F.R.
88 404.1520(a)(4)(ii); 416.920(a)(4)(ii). If the claimant has a severe
impairment, the analysis proceeds to step three.

3. Does the claimant’s severe impairment “meet or equal” one or more of the
impairments listed in 20 C.F.R. Part 404, Subpart P, Appendix 1? If so,
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then the claimant is disabled. 20 C.F.R. 88 404.1520(a)(4)(iii);
416.920(a)(4)(iii). If the impairment does not meet or equal one or more of
the listed impairments, the analysis congs. At that point, the ALJ must
evaluate medical and other relevant evidence to assess and determine the
claimant’s “residual functional capacity” (“RFC”). This is an assessment

of work-related activities that the claimant may still perform on a regular
and continuing basis, despite any limitations imposed by his or her
impairments. 20 C.F.R. 88 404.1520(e); 404.1545(b)-(c); 416.920(e);
416.945(b)tc). After the ALJ determines the claimant's RFC, the analysis
proceeds to step four.

4, Can the claimant pfarm his or her “past relevant work” with this RFC
assessment? If so, then the claimant is not disabled. 20 C.F.R.
88 404.1520(a)(4)(iv); 416.920(a)(4)(iv). If the claimant cannot perform
his or her past relevant work, the analysis proceeds to step five.

5. Considering the claimant’s RFC and age, education, and work experience,
is the claimant able to make an adjustment to other work that exists in
significant numbers in the national economy? If so, then the claimant is
not disabled. 20 C.F.R. 88 404.152043(v); 416.920(a)(4)(v);

404.1560(c); 416.960(c). If the claimant cannot perform such work, he or
she is disabledd.

See also Bustamante v. Massan262 F.3d 949, 954 (9th Cir. 2001).

The claimant bears the burden of proof at steps one throughdoat 953;see also
Tackett v. Apfell80 F.3d 1094, 1100 (9th Cir. 1999)ckert 482 U.S. at 140-41. The
Commissioner bears the burden of proof at step Tiaekett 180 F.3d at 1100. At step five, the
Commissioner must show that the claimant can perform other work that exists in agnific
numbers in the national economy, “taking into consideration the claimant’s idsidctzonal
capacity, age, education, and work experienice;’see als®0 C.F.R. 88 404.1566; 416.966
(describing “work which ests in the national economy”). If the Commissioner fails to meet this
burden, the claimant is disabled. 20 C.F.R. 88 404.1520(a)(4)(v); 416.920(a)(4)(v). If, however,

the Commissioner proves that the claimant is able to perform other work exissiggificant
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numbers in the national economy, the claimant is not disaBlesfamante262 F.3d at 953-54;
Tacketf 180 F.3d at 1099.

C. The ALJ's Decision

The ALJperformedhe sequential analysis his January 28, 201decision AR 21-27.
At stepone, the ALJ found that Markvardsen did not engage in substantial gainful actimity
his alleged onset date of August 14, 1991, through December 31, 1996, his date last insured.
AR 23. At geptwo, the ALJ concludethatMarkvardsets vertigo, headaches, and nausea
secondary to perilymph fistulsere asevere combinatioof impairmentsAR 24. Atstep three,
the ALJ found that Markvardsen did not have an impairment or combination of impairments that
met or equaled the reqaiments of a listed impairmend.

The ALJnext addressed Markvardsen’s RFC. The ALJ faimadl through
Markvardsen’'slate last insurethe hadetained the capacitp performa full range of medium
exertionandsimple work AR 24-26.Specifically, the ALF¥ound that Markvardsen cousit,
stand, and walk for six hours out of an eigbtir dayand perform simple, routine taskskR 24.

In reaching this conclusion, the ALJ considered Markvardsen’s symptom testamdtine
treatment recordsf Markvardsen’swo treating physicianfor the relevantiine period Dr. Jura
andDr. Black AR 25-26. The ALJ gave significant weight to Dr. Black’s opinion that
Markvardsen should avoid heavy lab8R 26.The ALJ gave little weight t®r. Jura’s opinion
that Markvardsen'’s fatigubeadachesand vertigaveredisabling.ld.

At stepfour, the ALJ determined that Markvardsen’s RFC rendered him unable to
perform hispast relevant work as a utility work&R 26. At step fve, the ALJ relied on the
MedicalVocational Guidelines and found that based on Markvardsen’s RFC for medium

exertion, unskilled work and considering his age, education, and work experience, adinding
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“not disabled” was directed by Mediedbcational Rule 203.2RR 26-27. Thus, the ALJ found
Markvardsen to be nalisabledas defined in the Social Security Ald.

DISCUSSION

The Commissioner argues that this Court lacks subject matter jurisdiction béeause
ALJ’'s 2011Determinatiorwas a refusal to reopen the 199&t&minatiorand arefusal to
reopenis not a final decision under 42 U.S.C 8 405kdgrkvardsen argues thétecause the
ALJ proceeded taddresshe merits oMarkvardsen’s=ebruary 2005 pplication the ALJ’s
2011Determinations a final decision over which this Court has jurisdicti®m the merits,
Markvardsen argues that the ALJ faij@@perlyto consider relevant opinions of two treating
physicians. The Court addresses each issue in turn.

A. The Commissioner’s Jurisdictional Objection

Section 405(g) of Title 42 of the United States Code constrains federal courtst subje
matter jurisdiction over social security cases, limiting judicial revieviital'decisiorfs] of the
Commissioner of Social Security made after a hedrd®yU.S.C. § 405(g)see Johnson v.
Shalalg 2 F.3d 918, 920-21 (9th Cir. 1993]T]he Secretary’s @cision not to re-open a
previously adjudicated claim for social security benefits’ is purelyelienary and is therefore
not considered a ‘final’ decision within the meaning of 8§ 405¢g)umpelmarnv. Heckley 767
F.2d 586, 588 (9th Cir. 1985) (quagibavis v. Schweike665 F.2d 934, 935 (9th Cir. 1982).
“District courts, therefore, have no jurisdiction to review a refusal tipest a claim for
disability benefits or a determination that such a claim is res judiddtdciting Davis 665 F.2d
at935). When determining whether a district court hassdiction theUnited States Court of
Appeals for theNinth Circuithasexplained “that where the discussion of the mesitsllowed

by a specific conclusion that the claim is denied on res judgratands, the decision should not

PAGE7 —OPINION AND ORDER



be interpreted as 1@pening the claim and is therefore not reviewalfgumpelman767 F.2d at
589 (emphasis addedgiting McGowen v. Harris666 F.2d 60, 68 (4th Cir. 1981)).

Based on Social Security Administration Ruling 91-5p (“SSR 91-5p”), the ALJ
determinedhat Markvardsen did not present “good cause” for failure to request timelwrefvie
the1997 DeterminationSeeSSR91-5p, 1991 WL 208067 (July 1, 1991). In making a
determination unde8SR91-5p, an ALJ must consider the following four fact@isiting to a
claimant (1) inability to read or write; (2) lack of facility with the English langua@g limited
education; and (4) any mental or physical ¢ood thatlimits the claimant’s abilityd do things
for himself. SSR 945p, 1991 WL 208067, at *2. The ALJ found that Markvardsesuficiently
proficient in reading andriting Englishand that he has a high school educatidt 22.
Additionally, the ALJ found that there was neither evidence of an intellaotpairment nor
evidence that Markvardsen was incapacitated to the point of being unable to pursaienhis c
AR 23. Thus, thé\LJ concludedhat Markvardsen did not demonstrate symptoms or
circumstances sufficient to explain the seaeta-half year dedy in his request for reopening,
andthe ALJdeclined to reopen the 199&terminationAR 23. The ALJ did not, however, end
his decision with a refusal to reopen the 1997 Determing@ie@AR 23-27.

The ALJ proceeded to analyze the merits of Markvardsearrent application,” after
finding that there was not good cause to reopen the 18&fbinationAR 23. InKrumpelman
the Ninth Circuit found that the district court did not have jurisdiction over an ALJ satdtus
reopen a prior determinationdaisehe ALJ explicitlydetermined, after discussing the
claimant’s impairmentghat the evidence was insufficient to warrant a reoperingnpelman
767 F.2d at 58Here however, the ALJ proceeded fullyaddress the merits of Markvardsen’s

February2005 Application which allegeshe samalisability onset date and date last insured as
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those addressed in the 199&tE€rminationAR 23-27. Additionally, he ALJ did not indicate

that he was reviewing Markvardseirebruary 2005 Application to aid in his consideration of
the reopeningssue Id. Thus,the ALJ’s decisiorhereis distinguishable from the ALJ’s decision
in Krumpelmarover which the district court did not have jurisdicti®ee d.; see also Oberg v.
Astrue 472 F. App’x 488, 489-9(®th Cir.2012) (unpublished) (explaining thte district court
did not have jurisdiction over an ALJ’s decision when the ALJ made a specific decision not t
reopen the previous claim and consatihe recordonly to determine if there had been a
substantial change in claimant’s condition to warrant a reopening).

Moreover,res judicata‘does not apply when an ALJ later considers ‘on the merits’
whether the claimant was disabled during an alreatjydicated period.Lewisv. Apfe] 236
F.3d 503, 510 (9th Cir. 200I)herefore, vimen an ALXe factoreopens prior adjudication in
such a manner, “the Commissioner’s decision as to the prior period is subject to jedieial”
Id. at 509-10;see also Lester v. Chate81l F.3d 821, 827 n.3 (9th Cir. 1995 here is an
exception to the general rule that courts may not review the Commissideeision not to
reopen, where the Commissioner considensthe meritsthe issue of the claimant’s disability
during the already-adjudicated periddhere such de factoreopening occurs, the
Commissiones decision as to the prior period is subject to judicial revVigstations and
guotation markemitted)).Similarly, here pecause the ALJ analyzed the merits of
Markvardsen'd=ebruary 200%\pplication followingthe ALJ’sdecisionnotto reopen the 1997
Determinationthis Court has jurisdiction over tidd¢_J’'s 2011Determination.

B. Markvardsen’s Objections to ALJ’'s Findings

Markvardserargueshat the ALJ erred in hiseatmenbf the opinions offered by thevo

treaing physicians,Dr. Jura and DiBlack. An ALJ must determine the weight to give each

souce of evidence20 C.F.R. 88 404.1527(dk); 416.927(d)(e). “[I] f a treating physicidis
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medical opinion is supported by medically acceptable diagnostic techniques and is not
inconsistent with other substantial evidence in the record, the treating phigsoganion is

given controlling weight Holohan v. Massanari246 F.3d 1195, 1202 (9th Cir. 2001) (citing 20
C.F.R. § 404.1527(d)(2)). Both Dr. Jura and Black wereMarkvardsen’s treating physicians
during the relevant time perioAR 568-69, 578TheALJ’s decisions to iye significant weight

to Dr. Black’s opinion that Markvardsen should avoid heavy lamaito givelittle weight to

Dr Jura’s opiniommegardingMarkvardsen’s disabilityaresupported by substantial evidence in
the record, anthis Court will not substitute its judgment for that of the AL$ee Burch400

F.3d at 679.

1. The ALJ Gave Proper Weght to the Opinion of Dr. Black

Markvardsen argues that the ALJ “dramatically truncat[ed]” Dr. Black’s tredatnutes,
and “therefore, the ALJ’s conclusion that Dr. Black’s opinion was limited to restyic
[Markvardsen] from engaging in heavy work is not consistent with Dr. Black'siasbrds.”

Pl.’s Br., ECF 13, at 11. [“P]hysicians may render medical, clinical opinions, or they mayrende
opinions on the ultimate issue of disability—the claimant’s ability to perform wBéddick v.
Chater, 157 F.3d 715, 725 (9th Cir. 1998). AdditionaipALJ may give nore weight to the
opinion of specialists concerning matters relating to their specialty ovelf thagpecialists.
Holohan 246 F.3dat 1202.

Dr. Black a neurotologgpecialistperformed surgery on Markvardsen’s perilymph
fistula in July 1987 and continuedcasionallyto see Markvardsen until 1998R 216-17, 238-
49. Following the surgery, Dr. Black authottbdeeletters dated October 30, 1987, January 27,
1988, and July 22, 1988)at stated Markvardserould return to work part timend, laterthat
he could go to workuil time if he avoided lifting anghysical activityand worked “within the

limits of his fistula symptoms.AR 245-47. Bfore Markvardsen’s surgery in 1987 and up until
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1991, Dr.Black, along with several other medical professionals from Good Samaritan Hospital
and Medical Centeonducted a series of tests Markvardsen relating to his fistula, vertigo,
headachesand dizzinessAR 228, 239-44, 258-69, 270-88hese tests included
electrocochelographf/ECoG”) tests that measurenar ear functioningAR 228, 239-44, 264,
270-84. In his RFC determinatiomet ALJrelied in part, on the resultsom the ECoG testthat
indicated Markvardsen’s ear functioning was norrA&l.25. Thesetestsprovided Dr.Black
with anextensive understanding of Markvardsen’s symptoms and functional limitations.
According toDr. Black’s notes from ghysicalexaminatiorconducted on July 3, 1990,
Markvardsenndicated hisymptoms were making it difficufor himto work. AR 242-44. h a
physicalexamination on October 22, 199Dr. Black notedthat restricted activity brought
about marked improvement in Markvardsen’s symptoms, but that returning to work caused hi
symptoms to returnftill force.” AR 240-41. DrBlack alsoexplained that hthought
Markvardsen could return to work if he was retrained to do lighter varka an “Office Visit
Note” datedOctober29, 1991 Dr. Black furthernotedthatMarkvardseirs symptomswere
exacerbatedvith exertion, but that they improvedth restricted activityand that he should not
attempta job that requires heavy lab&R 239. In anotherOffice Visit Note' dated February
11, 1993 Dr. Black commentedhatafter Markvardsefs last visitin October 1991, happeared
to have beomemore sensitive to weather changes andMakvardsemeeded to limit his
activities.AR 238.
The ALJ’s decision included multiple references to the tests conducted and symptoms
observed byr. Black. AR 25. The ALJ reviewed thieeatment record and considered

Markvardsen'’s vertigo, headaches, and sensitivity to ilgtietermining te RFC Id. Thus, the

%2 The ALJ cited to this examination as having occurred in October 2001. AR 25-26. The
record reveals that the examination occurred on October 22, 1991. AR 240-41.
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ALJ did not merely account for Dr. Black’s opinion on the ultimate issue of Markeaigls
disability, but also incorporated the symptoms reflected in the treatmend riec Additionally,
Dr. Black hadanextensive knowledgef Markvardsen’s symptonthatwas welldocumented
through personal observations dadting Giventhat Dr. Black was a treating physicianda
specialistin the field of neurotolgyin combination witithe substantiadvidence in the record
that support®r. Black'sassertions about Markvardsen’s disability, it was reasonable for the
ALJ to give significant weight t®r. Black’s opinion that Markvardsen should avoid heavy
labor.See Holohan246 F.3dat 1202 Reddick 157 F.3d at 725.

2. The ALJ Did Not Err in Giv ing Little Weight to the Opinion of Dr. Jura

Markvardsen also argues that the ALJ erred in giving little weigbt.tdura’sopinion
thatMarkvardserwas disabledThe Ninth Circuithas explained that “[dteating physiciars
evaluation of a patietd ahlity to work may be useful or suggestive of useful information, but a
treating physician ordinarily does not consult a vocational expert or have thasexpedne.”
McLeod v. Astrue640 F.3d 881, 885 (9th Cir. 201 Therefore, theNinth Circuit maddhe
importantdistinction between an impairment, which is a purely medical condition, and a
disability, which is an administrative determination of how an impairment affextdaimants
ability to engage in gainful activityd. Although aphysician mayoffer an opinion on disability
in light of a claimant’s impairmentdé law reserves thdtimatedisability determination to the
Commisioner. 20 C.F.R. 8§ 404.1527(#)). Here, he ALJ provided two specific reasons for
affording little weight to the opion of Dr. Jura that Markvardsen was disabled: (1) Dr. Jura’s
opinions involved vocationassuesof which he has no expertise; and (2) his opinions lacked
specific functional limitations caused by Markvardsen’s impairments2@R

Dr. Jurawas Markvarden'’s treatingyeneral care physician frot®84 through 2000.

AR 569. In 1991Dr. Jurasubmitted multiple letters and forms@vegon’sPublic Employment
PAGE12 —OPINION AND ORDER



Retirement System (“PERS’'n which he opined that Markvardsen'’s vertigo aeddaches due
to his perilymph fistula rendered him unable to w@&eAR 307, 308-11, 314n a letter dated
October28, 1991, DrJura specifically mentiondatiat afterthe 1987 surgery to attempt to repair
Markvardsen'’s fistula he still experienced vertigo, dizziness, hbagand balance problems
that never fully abatedAR 308.Following that letterDr. Jura submittedeveralsupplemental
statements to PERS August 25, 1992AR 304), October 3, 1993AR 302), October 28, 1993
(AR 301), February 28, 1992R 303),Febrary 5, 1994 AR 300, and March 8, 1995

(AR 299).In thesestatementsDr. Jura continuedb list perilymph fistulapermanent inner ear
damagevertigo, nauseand headaches as the reasons why Wadsen was unable to work,
without explaining the functiondiimitationscaused byhese impairments

In 1997,Dr. Jura wrote a lettestating that Markvardsen’s impairments were “moderately
controlled with medication as long as he refraghfrom any kind of physical activity. AR 296-
97.Dr. Jura considereMlarkvardseri100% disabled from this condition and completely
unemployable in any situationld. In that same letter, Dr. Jura stated that Markvartisen
“symptoms of intermittent sporadic and unpredictable vertigo as well as atteygdgstoms of
depression and anxietyld. Overall, Dr. Jura’s letters and statements consistently describe
Markvardsen as disabled, but do not provide the same detailed assessment of his sgngptoms
functional limitations as those provided by Dr. Black.

A lack ofarticulaedreasongor a particular finding by a physician is a specific and
legitimate reason to give greater weight to a more detailed assesSewaily, Bayliss v.
Barnhart 427 F.3d 1211, 1216 (9th Cir. 2006)pnnett v. Barnhart340 F.3d 871, 875 (9th
Cir. 2003);see als®0 C.F.R. 88 404.1527(c)(3), 416.927(c)(3) (indicating thetveight

affordedto a physician’s testimony depends on “the degree to which they provide supporting
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explanations for their opinions™Becausér. Jura’s opinions do not pramle a detailed assement
of Markvardsen’s limitations, the ALJ did not erraffording Dr. Jura’sconclusion that
Markvardsen is disabled less weidfiian the specific restrictioio avoid heavy labor provided
by Dr. Black. Ingiving Dr. Jura’s opinion less weight than that of Dr. Blatle ALJoffered the
specific and legitimate reasons tBat Juralacks expertise on vocational issues #mat his
opinions had aabsence oéarticulatedfunctional limitationscaused byarkvardsen’s
impairmentsAR 26. These reasons are valid and supported by substantial evidence on the record
as a wholeSeeMcleod 640 F.3d at 88FReddick 157 F.3d at 725ee als®0 C.F.R.
8§ 404.1527(2).

Moreover, the ALJ did not reject Dr. Jura’s opinion outrigigsimply gaveit less
weight than that of Dr. Black’s opinion. Under the regulatiomste weights to be given to
opinions that are explained than to those that are not, 20 C.F.R. § 404.1527(c)(3), and to the
opinion of specialists concerning matters relating ta g@ecialty over that of nonspecialists.
SeeHolohan 246 F.3dat 1202.Dr. Black’s opinions were supported by specific functional
limitations andextensive testing. These explanations viewed in light of Dr. Black’s position as
both a treating physician dia speciabtdemonstrate that the ALJt®nclusion to give mer
weight to Dr. Black’s opinion than to Dr. Jura’s opiniwas reasonablend supported by

substantial evidence in the record.
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CONCLUSION
The Court AFFIRMS th€ommissioner’s decision d@hPlaintiff wasnot disabled
through his date last insured.
IT IS SO ORDERED.
DATED this28th day ofApril, 2014.
/sl Michael H. Simon

Michael H. Simon
United States District Judge
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