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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

CHRISTIAN H. WITT , Case N03:13CV-01550SI
Plaintiff, OPINION AND ORDER
V.

CAROLYN W. COLVIN
Acting Commissioner of Social Security

Defendant.

George J. Wall, 1336 E. Burnside Street, Suite 130, Portland, OR 9JPRA#orneys for
Plaintiff.

S. Amanda Marshall, United States Attorney, and Ronald K. Silver, AssistaetilBiates
Attorney,UNITED STATES ATTORNEY'’S OFFICE District of Oregon, 1000 S.W. Third
Avenue, Suite 600, Portland, OR 97201-2902; Catherine Esc®bacial Assistant United
States Attorney, OFFICE OF THE GENERAL COUNSEL, Social SecAwtyinistration, 701
Fifth Avenue, Suite 2900 M/S 221A, Seattle, WA 98104-7075. Of Attorneys for Defendant.
Michael H. Simon, District Judge.

Christian Harlan Witt (“Plaintiff”) seeks judicial review of the final decisiorihef

Commissioner of the Social Security Administration (“Commissioner”) denysggplication

for Suppemental Security Income (“SSI”) under Title XVI of the Social Security Rot.the
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following reasons, the Court REVERSES the Commissioner’s decision and REBIAMD
further proceedings consistent with this opinion.

STANDARDS

The district court must affin the Commissioner’s decision if it is based on the proper
legal standards and the findings are supported by substantial evidence. 42 U.S.C. $&#®5(Q);
alsoHammock v. Bower879 F.2d 498, 501 (9th Cir. 1989). “Substantial evidence” means
“more than a mere scintilla but less than a preponderaBeay’v. Comm’iSoc. Sec.

Admin, 554 F.3d 1219, 1222 (9th Cir. 2009) (quotkrdrews v. Shalaléb3 F.3d 1035, 1039
(9th Cir.1995)). It means “such relevant evidence as a reasonable mind might accept ag adequat
to support a conclusionld. (quotingAndrews 53 F.3d at 1039).

Where the evidence is susceptible to more than one rational interpretation, the
Commissioner’s conclusion must be uph&drch v. Barnhart400 F.3d 676, 679
(9th Cir. 2005). Variablenterpretations of the evidence are insignificant if the Commissioner’s
interpretation is a rational reading of the record, and this Court may not selssijudgment
for that of the Commissionebee Batson v. Comm’r of the Soc. Sec. Adi3®9. F.3d 1190,

1193 (9th Cir. 2004). “[A] reviewing court must consider the entire record as a witbieagn
not affirm simply by isolating a specific quantum of supporting evider@m'v. Astruge495
F.3d 625, 630 (9th Cir. 2007) (quotiRpbbins v. Soc. Sec. rih., 466 F.3d 880, 882 (9th
Cir. 2006) (quotation marks omitted)). A reviewing court, however, may not affirm the
Commissioner on a ground upon which the Commissioner did notdelgee also Bray554

F.3d at 1226.
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BACKGROUND
A. The Application

Plaintiff, ChristianHarlanWitt, was born in Minneapolis, Minnesota on April 26, 1957.
AR 25, 530. On May 7, 2010, Plaintiff protectively filed an application for SSI benefieging
disability beginning June 2, 1999. AR 158. He later amended the alleged onset date to March 28,
2008. AR 18. Plaintiff was 53 years old on the date his application wasdiidteis currently
57 years old.

Plaintiff has three daughters anithe grandchildren who live in Alaska. AR 531e has
spent at leagen years of his lifen prison, for crimes ranging fronriving under the influence
to assault. AR 44, 52, 257. Plaintiff also has a history of homelessness, and on Juneh#& 2010,
reported that he was living in blackberry bushes near the Portland, Giiggom. Plaintifflater
moved into low-income housing in downtown Portland. AR $08intiff hasworkedas a
telephone solicitor andigger worker; which are semskilled jobs. AR 25.

Plaintiff's claim for SSI benefitsvas denied initially on September 1, 2010, and upon
reconsideration on October 12, 2012. AR RRintiff filed a written request for heariragnd on
February 22, 2012 hearing was held before AdministrativeLaw Judgg“ALJ”) . AR 31.

After the hearing, Plaintiff's attornesought to amen@laintiff's onset date to March 28, 2008.
AR 157.Plaintiff's attorney alssought to reopen a prior application filed December 7, 2009,
which had been denied on March 25, 2aél0On April 17, 2012, the ALJ issued a decision
finding Plaintiff had not been disabled within the meaning of thegb&ecurity Act since
March 28, 2008, the amended alleged onset date. ARNERLJ did notexpresslyreopen
Plaintiff's prior application By consideringon the merits issigeof theclaimants disability

during the already adgicatedperiod, howeveithe ALJde factoreopened Plaintiff's previous

application.Lester v. Chater81 F .3d 821, 827 n. 3 (9th Cir. 199B)aintiff appealed th&LJ’'s
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decision to the Appeals Council, which denied Plaintiff's request for review on July 2, 2013.
AR 1.Plaintiff now seeks judicial review of the ALJ’s decision.

B. The Sequential Analysis

A claimant is disabled if he or she is unable to “engage in any substantiall gainfity
by reason of any medically determinable physical or mentalirmpat which . . . has lasted or
can be expected to last for a continuous period of not less than 12 months.” 42 U.S.C.
8§ 423(d)(1)(A). “Social Security Regulations set out a tep sequential process for
determining whether an applicant is disablechimithe meaning of the Social Security Act.”
Keyser v. Comm’r Soc. Sec. Adm648 F.3d 721, 724 (9th Cir. 201%ge als®0 C.F.R.
88 404.1520 (DIB), 416.920 (SSBpwen v. Yuckerd82 U.S. 137, 140 (1987). Each step is
potentially dispositive. 20 C.F.R. 88 404.1520(a)(4), 416.920(a)(4). The five-step sequential
process asks the following series of questions:

1. Is the claimant performing “substantial gainful activity®' C.F.R.
88 404.1520(a)(4)(i), 416.920(a)(4)(i). This activity is work involving
significant mental or physical duties done or intended to be done for pay
or profit. 20 C.F.R. 88 404.1510, 416.910. If the claimant is performing
such work, she is not disabled within the meaning of the Act. 20 C.F.R.
88 404.1520(a)(4)(i), 416.928)(4)(i). If the claimant is not performing
substantial gainful activity, the analysis proceeds to step two.

2. Is the claimaris impairment “severe” under the Commissioser
regulations? 20 C.F.R. 88 404.1520(a)(4)(ii), 416.920(a)(4)(ii)). An
impairmentor combination of impairments “severe” if it significantly
limits the claimarits physical or mental ability to do basic work activities.
20 C.F.R. 88 404.1521(a), 416.921(a). Unless expected to result in death,
this impairment must have lasted or be exg@to last for a continuous
period of at least 12 months. 20 C.F.R. 88 404.1509, 416.909. If the
claimant does not have a severe impairment, the analysis ends. 20 C.F.R.
88 404.1520(a)(4)(ii), 416.920(a)(4)(ii). If the claimant hasevere
impairment, tle analysis proceeds to step three.

3. Does the claimaid severe impairment “meet or equal’ one or more of the
impairments listed in 20 C.F.R. Part 404, Subpart P, Appendix 1? If so,

PAGE4 —OPINION AND ORDER



then the claimant is disabled. 20 C.F.R. 88 404.1520(a)(4)(iii),
416.920(a)(4)(iii). If the impairment does not meet or equal one or more of
the listed impairments, the analys@ntinues. At that point, the ALJ must
evaluate medical and other relevant evidence to assess and determine the
claimants “residual functional capacity” (“RFC”). This is an assessment

of work-related activities that the claimant may still perform on a regular
and continuing basis, despite any limitations imposed by his or her
impairments. 20 C.F.R. 88 404.1520(e), 404.1546(1)416.920(e),
416.945(b)tc). After the ALJ determines the claimaRFC, the analysis
proceeds to step four.

4, Can the claimant perform his or her “past relevant work” with this RFC
assessment? If so, then the claimant is not disabled. 20 C.F.R.
88 404.1520(a)(4)(iv), 416.928)(4)(iv). If the claimant cannot perform
his or her past relevant work, the analysis proceeds to step five.

5. Considering the claimant’s RFC and age, education, and work experience,
is the claimant able to make an adjustment to other work that exists in
significant numbers in the national economy? If so, then the claimant is
not disabled. 20 C.F.R. 88 404.1520(a)(4)(v), 416.920(a)(4)(v),
404.1560(c), 416.960(c). If the claimant cannot perform such work, he or
she is disabledd.

See also Bustamante v. Massana62 F.3d 949, 954 (9th Cir. 2001).

The claimant bears the burden of proof at steps one throughdoatr 953;see also
Tackett v. Apfell80 F.3d 1094, 1100 (9th Cir. 1999)ckert 482 U.S. at 140-41. The
Commissioner bears the burden of grabstep fiveTackett 180 F.3d at 1100. At step five, the
Commissioner must show that the claimant can perform other work that exists inagnific
numbers in the national economy, “taking into consideration the claimant’s idsidctzonal
capacity,age, education, and work experiendd.; see als®0 C.F.R. 88 404.1566, 416.966
(describing “work which exists in the national economy”). If the Comiones fails to meet this
burden, the claimant is disabled. 20 C.F.R. 88 404.1520(a)(4)(v), 41932 If, however,

the Commissioner proves that the claimant is able to perform other work exissiggificant

PAGES —OPINION AND ORDER



numbers in the national economy, the claimant is not disaBlesfamante262 F.3d at 953-54;
Tacketf 180 F.3d at 1099.

C. The ALJ’s Decision

At the first step irthe sequential process, the ALJ determined that Plaintiff has not
engaged in substantial gainful activity since March 28, 2008, the alleged onset date AR
step two, the ALJ determined Plaintiff has the following severe mmggits: (1) bipolar
affective disorder; (2) a personality disorder; and (3) alcoholism and drug. &bushe ALJ
noted that thee are references to posttraumatiess disorder and hepatitis C in the record, but
determinedhat those are not severe impaentsfor Plaintiff. 1d. At step three, thALJ found
Plaintiff does not have an impairment or combination of impairments that meets or nyedicall
eqguals the severity of one of the listed impairments in 20 C.F.R. Part 404, Subpart P,
Appendix 1.ld.

Next, the ALJ found Plaintifhas theRFCto perform a full range of work at alll
exertional levelsbut with the following nonexertional limitations: he gaerformsimple,
routine repetitive taskend he does best in an environment not requiring close coordination with
others. AR 21. In determining Plaintiff's RFC, the ALJ considétadhtiff's testimony
regarding his symptoms, opinion evidence, and the medical record as ald/hoieALJ
found that Plaintiff's medically determinable impairments couldweably be expected to cause
some of the alleged symptomdsR 22. The ALJ alsofound, however, tha®laintiff's statements
concerning the intensity, persistenaad limiting effects ohis symptomsare not fully
credible.ld.

At step four, the ALJ determined that Plaintiff's RFC rendered him unable tomperfor
any past relevant work. AR 24. At step five, based on the testimony of a vocatipad! ex

(“VE”), and considering Plaintiff’'s age, education, work experience, and RIE®LtJ
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concluded that Plaintiff would be able to perform the requirements of unskilled occusatibns
as an industrial cleaner, hand packer, and groundskeeper. AReZgoccupations exist in
significant numbers in the national econonay.Accordingly, the ALJ concluded that Ri&if
was not disabled.

DISCUSSION

Plaintiff argues that the ALJ erred by) improperly rejecting the opinion of examining
psychologist Dr. Karla Rae Causeya; aRdifiproperly rejecting the opinions of Plaintiff's two
treating mental health practitiorseln disputing the ALJ’s decision to reject the opinion of
Dr. Causeya, Plaintiffontendghatthe ALJ erred irfinding that Plaintiff is not fully credible.
Thus, the Courtirst reviews the ALJ’s findings regardimjaintiff's credibility.

A. Plaintiff's Credibility

The ALJ gave little weighboth to Dr. Causeya’s conclusions and to the opinions of
Plaintiff's two treating mental health practitioneffR 23-24. The ALJgave these opinions little
weight in part because sfeindtheir conclusons regardig Haintiff's functional abilities were
based on Plaintiff’s self-rep@d symptoms, which the ALJ found not fully credibhR 22-24.
Plaintiff argues that higeports are reliable, artdereforethe ALJ erred in discounting the
treatment providers’ conasions. The Court finds that the ALJ’s conclusions regarding
Plaintiff's credibility are supported substantial evidenae the record

There is a twestep process for evaluating the credibility of a claimant’s own testimony
about the severity and linmig effect of the claimant’s symptom#asquez v. Astryé72
F.3d 586, 591 (9th Cir. 2009). First, the ALJ “must determine whether the claimant hasgpresent
objective medical evidence of an underlying impairment which could reasdrablpected to
produce the pain or other symptoms allegéthgenfelter v. Astrues04 F.3d 1028, 1036 (9th

Cir. 2007)(citation and quotation marks omittedlyhen doing so, the claimant “need not show
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that herfor his] impairment could reasonably be expected to causestiezity of the symptom
she [or hehas alleged; sh@r he] need only show that it could reasonably have caused some
degree of the symptomSmolen v. ChateB0 F.3d 1273, 1282 (9th Cir. 1996).

Second, “if the claimant meets the first test, and there a/mdence of malingering, ‘the
ALJ can reject the claimant’s testimony about the severity offdndris] symptoms only by
offering specific, clear and convincing reasons for doing &«ingenfelter 504 F.3d at 1036
(quotingSmolen 80 F.3d at 1281). It is “not sufficient for the ALJ to make only general
findings; he [or she] must state which pain testimony is not credible and what evaigyyests
the complaints are not credibl®bdrill v. Shalalg 12 F.3d 915, 918 (9th Cir. 1993). Those
reasons must be “sufficiently specific to permit the reviewing court to wdadhat the ALJ did
not arbitrarily discredit the claimant’s testimon@fteza v. Shalalgb0 F.3d 748, 750 (9th
Cir. 1995) ¢iting Bunnell v. Sullivan947 F.2d 341, 345-46 (9th Cir. 1991) (en Banc

In weighing the claimant’s credibilityhe ALJ may consider objective medical evidence
and the claimant’s treatment history, as well as the claimant’s daily activitidsreeord, and
the observations of physicians and third parties wetisgnal knowledge of the claimant’s
functional limitationsSmolen80 F.3d at 1284. The ALJ may not, however, make a negative
credibility finding “solely because” the claimant’s symptom testimony “is nbs&ntiated
affirmatively by objective medical eence.”’Robbins 466 F.3d at 883.

Further, an ALJ “may consider . . . ordinary techniques of credibility evaluation,as
the reputation for lying, prior inconsistent statements concerning the sysjptonother
testimony by the claimant that appeéess than candid, [and] unexplained or inadequately
explained failure to seek treatment or to followesgribed course of treatmen&imolen 80

F.3d at 1284. For instance, the ALJ may consider inconsistenciesvéitmarthe claimans
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testimony ombetween the testiony and the claimant’'s condu@urner v. Comm’r of Soc.
Sec, 613 F.3d 1217, 1224 n.3 (9th Cir. 20IDNe ALJ’s credibility decision may be upheld
overall even if not all of the ALJ’s reasons for rejecting claimant’s testimony argheld.See
Batson 359 F.3cht 1197.

In this casethe ALJ found thatPlaintiff's statements concerning the intensity,
persistence, and limiting effects of his symptoms werdutigt credible. AR 22-23. The ALJ
made this findingn part becausPlaintiff's medical treatment had been conservative and
sporadic. AR 22. Despite improvement when Plaintiff was on medication, the ALJ found
Plaintiff had not always complied with medical treatméshtLack of treatment can lzevalid
reason to discred# claimant’s testimony regarding pain and other symptoBwch 400 F.3d
at681 (“ALJ is permitted to consider lack of treatment in his credibility determmaiicee
also Greger v. Barnhay464 F.3d 968, 972-73 (9th Cir. 2006) (upholding adverse credibility
finding where claimant failed to report symptoms)

Plaintiff argues that his statements regarding his limitations while medicated ab¢ecred
because he takes his medications most of the tmaaldition, when he has run out of
medication it has been very unpleasant for hiecdiise Plaintiff is chronically homeless and
forgetful, he argues that his lapses in medication compliance do not amount tioestéedeek
treatment and should not weigh against his credibAitgording to Plaintiff the factthathe
getsas much treatment as he doea testament to his commitment to treatment.

The ALJ provided several examples to support her conclusion that Plaintiff'sergatm
has been conservative and sporadic. In September RRilkiff presented at lgacy Emand
Hospital in Portland complaining of suicidal thoughts. AR 552. According tphgician’s

report,Plaintiff recently had consumed alcohol and was camypliantwith his medicationdd.
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The ALJ also noted that Plaintiff, when he is on medication, is rational and able toglan a
follow through on projects. AR 22, 294. OffedicationsPlaintiff is very impulsiveld. At his
hearing, Plaintiff testified that his health hatproved since October 2009. AR 45. This was not
only because he “raidgsic] in on the drinking and cut back on smoking,” but also because he
began taking medications that reduced the severity of his mood sWinigs2011,Plaintiff

stated that his medication made him “the most stable” he had ever been. AR 23, 500.

TheCourt rejects the ALJ’s assertion that Plairgiffonservativeand sporadicnedical
treatmensugges that he has not taken his symptoms so seriously as to follow medical advice.
While an ALJ may consider a failure to follow a prescribed course of texgttmhen wighing a
claimant's credibilitysee Tommaseti. Astrue 533 F.3d 1035, 1039-40 (9th Cir. 2008), &AleJ
mustalsoconsider a claimant's reasons for failing to adhere to recommended treatroemt bef
making an adverse credibility findin§ee 8olen 80 F.3d at 1284. “Where a claimant provides
evidence of a good reason for not taking medication for her symptoms, her symptomongsti
cannot be rejected for not doing stl”

Plaintiff admittedto not being fully compliant with his medicatio#sR 552. The record
indicates, however, that Plaintiff's failure to comply was connectettméntal limitations and
homelessness. For example, in September 2010 when Plaintiff reported to the hadpital a
admitted to beinggoncompliant with his medicaiins, he had been living in blackberry bushes
for at least four monthisecause of hisefr of being near people. AR 405, 408. In addition to
homelessness, the ALJ did not consider the possibility that Plaintiff's bipotedeiprevented
him from onsistatly complying with his medical treatmefiM ental illness in general and
bipolar disorder in particular (in part because it may require a complex diogeretp deal with

both the manic and the depressive phases of the diseaseprevent the sufferérom taking
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[his] prescribed medicines or otherwise submitting to treatfiangail v. Barnhart454
F.3d 627, 630 (7th Cir. 2006) (attons omitted)

Because the record indicates tR&intiff's failure properlyto treat his symptomwas in
part due @ his functional limitationsthe Court finds he provided an adequate explanation for not
having been fully compliant with his medical treatm&ge Ray \Commr of Soc. Sec. Admin.
2012 WL 1597264at*13 (D. Or. Mar. 20, 2012)indings and recommendation adopted sub
nom.Ray v. Astrug2012 WL 1598239 (D. Or. May 7, 2012) (indicating that for the ALJ
properly to rely on a claimant's failure to follow a prescribed course ofesatas a basis to
discredit a claimant's credibility, the claimant's failure must be intentidviabkey v.

Colvin, 2014 WL 3361911at*7 (D. Or. July 8, 2014) (findinghatthe ALJ  sreliance on failure

to comply with medical treatment was not a clear and convincing reason fogficldimant not
credible where claimargpoor memory, supported by the record, provided a compelling reason
for noncompliance).

In addition toconservative treatment andn-compliance wit medical treatment, the
ALJ also discredited Plaintiffecause(1) the objective evidence did not supploit allegations;
(2) he was able to perform largely normal daily activities despite his mental impairaeats;
(3) he left his previous job because his parole endBd22-23. An ALJ may notmake a
negative credibility finding “solely because” the clairtiarsymptom testimony “is not
substantiated affirmatively by objective medical evidenBabbins v. Soc. Sec. Adm#66
F.3d 880, 883 (9th Cir. 2006). Thus, the Court must determine whether the ALJ properly
discredited Plaintiff either because he wale &b perform largely normal daily activities despite

his mental illnessr becauséne left his previous job after his parole ended
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The ALJfound thatPlaintiff's activities of daily living were inconsistent with his claim
of disability. AR 23. Specifically, the ALdescribedPlaintiff’s ability to function independently,
do housework, shop, travel to Alaska, utilize public transportation, and use a computer at the
library. Id. Daily activities can form the basis of an adverse credibility finding witere
claimant’s activities either contradict claims of a totally disabling conddraneet the threshold
for transferable work skillsSeeOrn, 495 F.3d at 639lolina v. Astrue674 F.3d 1104, 1112-13
(9th Cir. 2012). For a credibility analysis, the ALE&d not consider whether a claimant’s daily
activities are equivalent to fulime work; it is sufficient that the claimant’s activities ‘contradict
claims of a totally debilitating impairment.¥Whittenberg v. Astry012 WL 3922151, at * 4
(D. Or. Aug.20, 2012) (quotingJolina, 674 F.3d at 1113§ee also Denton v. Astru2012 WL
4210508, at *6 (D. Or. Sept. 19, 2012) (“While [claimant’s] activities of daily living do not
necessarily rise to the level of transferable work skills, they do chettfastestimony regarding
the severity of his limitations.”A claimant however, need not be utterly incapacitated to
receive disability benefifeind sporadic completion of minimal activities is insufficient to
support a negative credibility findingertigan v. Halter 260 F.3d 1044, 1050 (9th Cir. 2001
see alsdReddickv. Chater 157 F.3d 715, 722 (9th Cir. 1998¢quiring the level of activity be
inconsistent with the claimant’s claimed limitations to be relevant to his or her credibility)

Plaintiff testified that he is able to get dressed and groomed on his own, do housework,
cook, grocery shop, and use public transportation, and thashedvelled once since
October2009. AR 54-55. The Commissioner cigsibbs-Danielson v. Astrug&39 F.3d 1169,
1175 (9th Cir. 2008), for the proposition that the ALJ properly rejdekaiatiff's testimony
regarding hidimitations in mental functioning becautee ALJidentified daily activities that

Plaintiff performs.This casehoweverjs distinguishable fronstubbs-Danielsann Stubbs-
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Danielson the plaintiff claimed physical ailments including lumbar degenerative disc disease
and obesity, in addition to mental impairmemdsat 1171. The court fourtthe plaintiff's ability
to perform tasks like laundry, cooking, and house cleaning contradicted the pdaatigfjations
of a physical disability. Here, Plaintiff does not allege physical limitationslldges that during
times of severe depression caused by his bipolar disorder, he cannot work. Bipodizr ass
episodic in nature and Plaintiff has good days and bad days. The ALJ erred in not considering
this fact and discrediting Plaintiff's credibility based on his daily activibes Shreiber v.
Colvin, 519 F. Appx 951, 961 (7th Cir. 2012) (findintpat the ALJ’s credibility determination
regarding daily activities did not take into account the episodic nature of hisdader, and
was “not ideal in this regard”).

With respect to Plaintiff’'s employment history, has had numerous shaetrmjobs and
large gaps in employment. His most recent job was in approxin2i88 working as a
telephonesolicitor. AR 531.Plaintiff testified at the hearinpat heleft this jobbecause he “got
tired of having to lie” to the people he was soliciting. AR Blaintiff also testified thate quit
becausée got‘off parole” and employment was no longer a requirem&Rt39-40.A
plaintiff’'s work historythatshows he has little propensity to warlaynegatively affect his
credibility regarding his inability tavork. SeeThomas v. Barnhay278 F.3d 947, 959 (9th
Cir. 2002) (findingthatthe ALJ did not act arbitrarily in discrediting a plaintiff in part due to her
“extremely poor work history” and “little propensity to workThe ALJ’s conclusion that
Plaintiff's poor work history negatively affected his credibilgya specific, clear, and
convincing reason to discredit Plainsftestimony

Because the ALJ provided a clear and convincing reason to discredit Plaintiff's

testimony, the ALJ’s determination tithe objective medical evidence does not support
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Plaintiff's symptom testimony is another appropriate reason to discredit Rlaitggtimony In
countering this determination by the AlRlaintiff argues thahis forgetfulness should excuse
any noncomgiance with treatment. This argument mslerstands the ALJ’s findings. Onip®
of the ALJ’s reasons for discrediting Plaintiff was his lack of compliavittetreatment, which
is discussed above. Another of the ALJ’s reasorsstivafact that the objeeé medical
evidence does not support the limitatialescribedy Plaintiff. For examplewhen Plaintiff met
with examining psychologist Gary Sacks, Ph.D., and compldiregtiis “shortterm memorys
completely gong Dr. Sacks observed that these cormpawere “in excess of observed
impairment”’becausé’laintiff was able to perform normally on memory tests. AR 460. An
examining physician’s observation that a Plaintiff's complaints were incomisigit his
demonstrated abilities duriragn examinatiois a specific and legitimate reason to discount his
credibility. Batson 359 F.3d at 1196.

In summary, the Coudetermineghat the ALJprovided clear and convincing reasons for
rejecting Plaintiff's subjective complaints regarding the intensity, duratrahlimiting effects of
his symptomsFurthermorethe ALJ’ s reasons were properly supported by the record and
sufficiently specific to allovthe Court to conclude that the ALJ rejecteddla@mants testimony
on permissible grounds and did not arlityadiscredit Plaintiffs testimony.

B. Treating Mental Health Providers

Plaintiff argues the ALJ did n@troperly consider the opinions of Plaintiff's treating
mentathealth sources, Arthur Downaf@dMHNP,a psychiatricmentathealthnurse practitioner,
and KatieSmith,MSW, QMHP,a social workeras requiredn Social Security Ruling (“SSR”)
06-03p,available at2006 WL 2329939 (Aug. 9, 2006). SSR 06-03p clarifies how the Social
Security Administration considers opinions from sources who are not “aceeptedical

sources.’'Under the applicable regulations, only licensed physicians and certain othBedyuali
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specialists are considered “[a]cceptable medical sources.” 20 C.F.R. § 404.;1&43@30
SSR06-03p (defining “acceptable medical sources” as licensed physicians, licensedfiedcert
psychologists, licensed optometrists, licensed podiatrists, and qualifieth gagleclogists).
Evidence of disability, however, may also be provided by “other sources.” 20 C.F.R.
8 404.1513(d). “Other sources” inde medical sources that are not “acceptable medical
sources’ Id. 8§ 404.1513(d)(1). These other medical sources includee practitioners,
physician assistants, licensed clinical social workers, naturopathsprelators, audiologists,
and therapistdd. The ALJ can use other medical source opinions in determining the “severity of
the individual's impairment(s) and how it affects the individual's ability to fumct

Mr. Downard and Ms. Smitare considered other medical soursesause neither is a
licensed physician or another qualified specialist considered an “acceptaidel sedrce.1d.
8 404.1513(a)To reject the competent testimony of otmeedical sources, the ALJ need only
give “reasons germane to each witness for doingMoliha, 674 F.3d at 1111 (quotingurner
v. Commr of Soc. Sec613 F.3d 1217, 1224 (9th Cir. 2010)). In rejecting such testimony, the
ALJ need not cite the specific record as long as “arguably germane reasatisirisising the
testimony are noted, even though the ALJ does “not clearly link his determinatims¢o t
reasons,” and substantial evidence supportatldés decision.Lewis v. Apfel236 F.3d 503,
512 (9th Cir. 2001). The ALJ also may “draw inferences logically flowing frometh@ence.™
Tommaset}i533 F.3d at 1040 (quotirgample v. Schweike894 F.2d 639, 642 (9th Cir. 1982)).

In consdering how much weight to give other medical source opinion evidence, the ALJ
should consider: (1) “how long the source has known and how frequently the source has seen the
individual”; (2) “how consistent the opinion is with other evidence”; (3) “the degredithwhe

source presents relevant evidence to support an opinion”; (4) “how well the sousiasets
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opinion”; (5) “whether the source has a specialty eaaf expertise related to the individual's
impairment(s)”; and (6) “any other factors that tend to support or refute the@pPISSR 06-3p,
2006 WL 2329939, at *4-5.

1. The opinion of Mr. Downard

The ALJ considered the opinion of Mr. Downard, a treating nurse practitioner, but did
not give it “much weight” because it contradicted the mesttatius examinations of Dr. Sacks,
Dr. Causeya, and Ms. Smith. AR 24. While Mr. Downard opined in February 2012 that poor
attention and concentration would contributétaintiff's inability to function in a competitive
work setting, the mental-status examinations conducted by other practitiooeedsnormal
concentration and attention. AR 461, 533, Faintiff argues that the ALJ erred by failing to
apply the facta@ in SSR 06-03p to Mr. Downard’s opinioret how “consistent the opinion is
with other evidenceis a factor listed in SSR 083p. 2006 WL 2329939, at *8Because the ALJ
considered Mr. Downard’s opinion, and found it inconsistent with the other evidence in the
record, the Court upholds the ALJ’s conclusion in this redaviihere evidence is susceptible to
more than one rational interpretation, it is the [Commissioner’s] conclusiomtisatoe upheld.”
Burch, 400 F.3d at 679 (citations omitted).

2. The opinion of Ms. Smith

The ALJ also gave the assessment of Ms. Smith, Plaintiff's case matigiteeyeight”
because Ms. Smith’s opinion was not consistent with her clinical notes. AR 24. In her
October20,2011 assessment, Ms. Smith wrote that while Pl&stiiood and affect were flat,
his appearance was appropriate, his hygiene was good, his attitude was helpfalphemnted
to place, time, and circumstances, his thought processes were concrete ligsnotehppeared
above average, and he appedoedave fair judgment. AR 547-48. But in a February 2012 letter

to Plaintiff's attorney, Ms. Smith wrote that Plaintiff is unable to remember appoitgntes
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difficulty controlling his reactions if frightened or angry, and that his ehgks would make
maintaining employment unlikely. AR 561. The ALJ explained that Ms. Smith’s October 20,
2011 treatment notes do not include any findings to support the limitations she desctiged in t
February 2012 letter to Plaintiff's attorney.

In January 2012, Plaintiff reported that for the past five months he had been meeting with
Ms. Smith two to three times each month. AR F3aintiff testified that Ms. Smith is his “case
manager, or caseworker, or counselor,” and that dtingigmeetings Plaintiff and Ms. Smith
would “sit down and talk.” AR 59-6(Additionally, Ms. Smith’s office is located e building
where Plaintiff was living at the time, and Ms. Smitas able to observe his interactions with
other tenants. AR 56 ESR 0603p lists fhjow long the source has known and how frequently
the source has seen the individuag well as‘[a]ny other factors that tend to support or refute
the opinion” as valid considerations in evaluating the opinion of an “other” source. 2006
WL 2329939, at *4.

By comparing MsSmith’s OctobeR0, 2011 notes wither February 2012 letter, the
ALJ failed to take into accoums. Smith’sregular interactions with Plaintifietween those
dateslIn her February 2012 letter, Ms. Smith states that she has been seeind Riasdikral
months. Although the record does not contain Ms. Smith’s treatment notes from her ongoing
visits with Plaintiff, her conclusions in the February 2012 letter are consigtbnivhat she told
examining physician Dr. Causeyn the telephone. AR 538/hen Dr. Causeyaalled
Ms. Smith,she reported that during the past five months Plaintiff had become very isolative,
staying in his room during his depressed episodes and that he also engaged in dvenlyative
confrontation with other residents while in a depressed period. AR 533. In her February 2012

letter,Ms. Smith notedhat Plaintiffhas trouble resolving conflicts with his peers #rathis
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mania causes impulsive behavior. AR 561. These findings are based on direct obsemngtions a
Ms. Smith’s pesonal experience with Plaintiff. In additiods. Smith’sopinion is consistent
with other evidence in the record demonstrating Plaintiff's impulsive beh&sgere.g.AR 531.

Additionally, as discussed above, Plaintiff's condition is episodic in natetging
solely on Plaintiff's condition on October 20, 2011, without considering his condition during his
ongoing treatment with Ms. Smith fails propetdytake into account the episodic nature of
bipolar disorder.

The Court finds thathe ALJ erred imgiving little weight to Ms. Smith’s opinion based
solely on the fact tha¥ls. Smith’s letter of February 2012 was not supported by her evaluation
of October 20, 2011, without considering Ms. Smith’s subsequent interactions and experience
with Plaintiff.

C. Dr. Karla Rae Causeya

Dr. Karla Rae Causeya performed a psydiagnostic examination on Plaintiff in
January 2012. AR 530-38. She interviewed and tested Plaintiff, and interJiésv&anith,
Plaintiff's case manager and counselor. AR 60, P3&intiff argues that even if the Court finds
thatthe ALJ provided sufficient reasons to discredit Plaindiffjt doesthe ALJstill erred in
giving little weight to the opinion of DCauseya

The ALJ is responsible for resolving conflicts in the medical record, includingiatenf
among physicians’ opinion§€armickle v. Comm’r, Soc. Sec. Admb83 F.3d 1155, 1164 (9th
Cir. 2008).An ALJ may reject the testimony of an examining, but-treating physician, in
favor of a non-examining, nameating physician whehe gives specific, legitimate reasons for
doing so, and those reasons are supported by substantial record eVvitieine®'s 53 F.3d

at 1043. Specific, legitimate reasons for rejecting a physician’s opinion in@lideae on a
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claimant’s discredited sydxtive complaints and inconsistency with medical records.
Tommasetfi533 F.3d at 1041.

The ALJ gave little weight to the opinion of Dr. Causeya because Dr. Causeya only saw
Plaintiff once when he was not in a depressive mood, and Dr. Cdas®yjactive findings
duringthat visitdid not support her conclusions as to Plaintiff's functional limitation during a
depressivenood. AR 23-24TheALJ alsodiscounted Dr. Causeya’s opinion becastsenoted
that Plaintiff had rarelyvorked for more than three months at a time for an employer, when in
fact he has worked for several employers longer than three mtzhths.

In part, theALJ discounted Dr. Causeya’s opinibecausét was inconsistent wither
mentaistatus examination findings, which revealed good attention and orientation. AR 23.
Specifically, the ALJ analyzed Dr. Causeya’s findings on the day she mekamihed
Plaintiff, and foundhat they were inconsistent wibr. Causeya’sindings as to Plaintiff's
limitations during a depressive episodmiftiff argues thaeven ifhedid not exhibit severe
symptoms on the day of the examination, Dr. Causeya properly relied on a combination of her
extensive testingpbservationsf Plaintiff, and personal interview witRlaintiff's case manager
Katie Smith In addition, Plaintiffexplainsthat becausbeisolates at home when he is severely
depressedt is unlikely that he will be examined by aramining psychologist during a period
of severe depression.

An opinion of disability premised largely updmetclaimants own accounts of his
symptoms and limitations may be disregaragdterthose complaints have themselves been
properly discounted-laten v.Sec.of Health & HumarServs, 44 F.3d 1453, 1463-64 (9th Cir.

1995).Because the Court affirms the Ak conclusion that Plaintiff is not fully credible, the
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issue becomes whether, in forming her opinion, Dr. Causeya sufficiently relied cassotiver
than Plaintiff's seHreporting.

Dr. Causeyabserved Plaintiff on one of his “good” or “up” days, ahinistered
severaktandardizedestsduring a psycho-diagnostic examinatiorPadirtiff . AR 533, 535-37.
Plaintiff generally received average scores. AR Hi3®8valuating Plaintiff's functional
limitations, Dr. Causeyasedthe results from her ownafjnostic examinatiorgnd found that
Plaintiff has“no difficulty functioning in various aspects of his life . . . when he is in one of his
‘good’ moods.” AR 536. These findingseconsistent withtheresults ofDr. Causeya’s testing.
Dr. Causeyalso cocluded that when Plaintiff is in a depressed period, his functioning is
“severely limited.”ld. Thus, Dr. Causeya concluded that overall Plaintiff’'s functional limitations
were as followsRestriction of Activities of Daily Living—Moderately Severe; Und&anding
and Memory—Mild to Moderate; Sustained Concentration and persistévioderately Severe;
Difficulties in Maintaining Social FunctionirgModerately Severe; Difficulties in Adaptatien
Moderate; Episodes of Deterioration or Decompensation in lloekSettings—Moderately
Severe. Because Plaintiff was not in a depressed pghed examined by Dr. Causeya, the ALJ
found that findingsegardingPlaintiff's limitations during a depressed period and combined
overall were based on speculatamd thusentitled to little weight

The Court has already noted that bipolar disorder is episodic in @attitéat it is
improper to base Plaintiff's functional abilities solely on his performandagiasinglegood
day.The Court also accepts Plaintiff's argum#rdtit would be difficult to examine Plaintiff
during a depressive perikecause he isolatas homeBecause Plaintiff was having a good day
when hemet withDr. Causeyait was appropriate for Dr. Causeya to intervielairtiff's case

manager, Ms. Smith. As noted above, Ms. Smith had an ongoing treatment relationship with
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Plaintiff andheroffice waslocated in the same building as PlaintifijgsartmentThus,

Ms. Smith hadknowledge of Plaintiff's conduct during his depressive episdslasrdingly, the
ALJ’s conclusion that Dr. Causeya improperly relied on Ms. Smith’s observations and that
Dr. Causeya improperly speculated regarddayntiff’'s functionallimitations during a
depressive perioi$ not supported by sufficient evidence in the record.

The ALJ also gave Dr. Causeya’s opinion little weight because by indicating that Plaintif
has rarely worked for more than three months at a time, Dr. Causeya showedesheas not
objective or did not have accurate information. AR record showshiat Plaintiff has held
several jobs longer than three monfsintiff workedon the Alaska Pipeline for two yeaes a
telephone solicitor fotwo yearsasa day laborer for more than three montrs] asa rigger for
approximately ten months. AR 182, 531. An ALJ may “discredit” physicians’ opinions ¢hat ar
“conclusory, brief, and unsupported by the record as a whdétson v. Barnhart427 F.3d
1211, 1216 (9th Cir. 2005). Dr. Causeya did, however, thatePlaintiff's “last job was
approximately fom 2007 to 2009, when he worked as a telephone solicitor for 30 hours a week.”
AR 531. She also noted that Plaintiff held his first job from age 16 tlm 18hus,while it is true
Dr. Causeya concluded that Plaintiff has “rarely” held a job for moretkinaa months at a time
for oneemployer she accurately recited that he has held some jobs for more than three months.
Dr. Causeya did nddtate that Plaintiff haseverheld a job longer than three months. She only

noted that Plaintiff has left many oishodd jobs impulsively and haarely stayed with an

! The Court notes that the ALJ need not give weight to Dr. Causeya’s ultimatesioncl
that “it is not possible for [Plaintiff] to maintain gainful emphognt.” See Reddick v. Chater
157 F.3d 715, 725 (9th Cir. 1998) (holding that an ALJ is not bound by the uncontroverted
opinion of physician as to the ultimate issue of disabtlitlye clamant's ability to perform
work).
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employer longer than three monthfierefore,The ALJ’s conclusion to the contrary is not
supported by sufficient evidence in the record.

CONCLUSION

The Commissioner’s decision that NMVitt is not dsabled iREVERSEDand
REMANDED for further proceedings. Upon remand, the ALJ shall consider Pfaictdim for
disability considerindgPlaintiff’'s functional limitations as opined lyr. Causeya and Katie
Smith

IT IS SO ORDERED.

DATED this 1stday ofDecember2014.

/sl Michael H. Simon

Michael H. Simon
United States District Judge
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