Escobar-Gonzales v. Commissioner Social Security Administration Doc. 15

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON
ESTELLA ESCOBAR-GONZALEZ, N
Plaintiff, Civ. No. 3:13-cv-01587-M C
V. > OPINION AND ORDER
CAROLYN W. COLVIN,

Acting Commissioner ofhe Social Security
Administration ~

Defendant.

M CSHANE, Judge:

Plaintiff Estella EscobaGonzalezbrings this action for judicial review of a final
decision of the Commissioner of Social Secudignying ler application fordisability insurance
benefits (DIB)underTitle 1l of the Social Security Act. ThisdDrt has jurisdiction under 42
U.S.C. 88405(g) and 1383(c)(3) The issus before thisCourtare: (1)whether the
Administrative Law Judge (AL®rred in evaluating a September 1, 2005 treatment note; and (2)
whether the ALJ erred under step four and five of the sequential evaligdioause the ALJ
erred by faiing to expenceasonable efforts to identify the name and credentials afutiher of
the September 1, 2005 treatment patelsuch an error is not necessarily harmless, the
Commissioner’s decision is REVERSED and this matter is REMANDED ftreu

proceedings.
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PROCEDURAL AND FACTUAL BACKGROUND

Plaintiff applied forDIB andsupplemental security income payments (SBIMarch 29,
201Q alleging disability since Augustl, 20(B. Tr. 28, 243-44. Plaintiff’'s claim for DIB was
denied inially and upon reconsideratiofr. 96-97, 125.Plaintiff’'s claim for SSI was denied
inttially, but granted upon reconsideration on October 13, 2010, with an establishedaiass
Juy 1, 2010.Tr. 109-10, 14641. Plaintiff timely requested a hearing beforefeaministrative
LawJudge (ALJ) and appeared before the Honorable Paul G. RalneSkptembel, 2011 Tr.
28, 43-86, 167-68. ALJ Robeckdenied plaintiff’s claim for DIB by written decision dated
October 62011 Tr.22, 28-38 Plaintiff sought review from the Appeals Council, which was
subsequently denied, fi=-3,thus rendering the ALJ’s decision fin&laintiff now seeks judicial
review.

Plaintiff, born onDecembeB, 1960, tr. 36, 48, completed the first grade in Mexico prior
to immigrating, tr. 49, 252, 280, 35Plaintiff also tookseveraEnglish classes at Portland
Community College.Tr. 49. Plaintiff wasforty-two at the time of #&ged disability onsetind
forty-five ather datdast insured, December 31, 20@etr. 30, 48" Plaintiff alleges disability
due to degenerative disk disease of the cervical and lumbar spine, obesity anal asthso.

STANDARD OF REVIEW

The reviewing court shall affirm the Commissioner’s decision if thesidecis based on
proper legal standards and the legal findings are supported by substantial eomémeeecord.
Seed2 U.S.C8 405(g) Batson v. Comm’r of Soc. Sec. Adn#%9 F.3d 1190, 1193 (9th Cir.

2004). To determine whether substantial evidence exists, this Court réhdeadministrative

! Plaintiff was a “younger person” at the time of alleged digpbihset and date lastinsur&&e20 C.F.R. §
404.1563(c)
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record as a whole, weighing both the evidence that supports and that which teiradte
ALJ’s conclusion. Martinez v. Hecklei807 F.2d 771, 772 (9th Cir. 1986).

DISCUSS ON

The Social Securitddministration utiizes a fivestep sequentiagvaluationto determine
whether a laimant is disabled. 20 C.F.B§8404.1520 416.920 The initial burden of proof rests
upon the claimant to meet the first four steps.dbimant satisfies his or her burden with
respect to the first four steps, the burdensh®d the Commissioner for stiye. 20 C.F.R8
404.1520 At stepfive, the Commissioner’s burden is to demonsttht the claimant is capable
of making an adjustment to other work after considering the claimRaesglual Functional
Capacity (RFC)age, education, and work experiencke.

Plaintiff contendghat (1) the ALJ erred in evaluating treatment notdated September
1, 2005 (2) the ALJ erred under step fdoecause plaintiff did not wongreviously as a solderer
and (3)the ALJ erred under step fimecause plaintiff is disabled undee MedicatVocational
Guidelines (Grids), 20 C.F.R. pt. 404, subpt. P, ap®2P1.00(h)(1)

|. Treatment Note

Plaintiff contendghat the ALJ erredin his consideration agfeatment note dated
September 1, 2005, which was allegedly authoreNibgle Trajano, M.D SeePl.’s Br. 5-8,
ECF No.12 In response, defendant argues tegardless of whether the treatment note was
authored by Dr. Trajano, the limitations in the note were not supported inettieal record.
Def.’s Br.6, ECF No0.13 (quoting tr. 34).This Court lo&s to the treatment note.

Thatnote, which idargely illegible provides in part:

#2. Would lke me to write a letter for disabilty . . . . Unable to do heavy

ifting. Has pain if stands [greater than] 15 minutes or sits stil [great
than] 15 min[utes]. No change in . . . back pain. Does not speak English.

3 —OPINION AND ORDER



[#4.] . . . .Has been evaluated several times by orthopedics who don't

think surgery would benefit heBhe should avoid lifting [greater than]-10

15 [pounds], prolonged standing or sitting [greater than] 15 min[utes].

Perhaps could do light desk jobs.
Tr. 5417 The ALJ, having considered this treatment nfmiend

On September 1, 2005, the claimant’s treating provider (whose name and

credentials are illegible) opined the claimant could lift no more [than] 10

to 15 pounds, coul¢hot] stand or sit for more thaltb minutes. She could

perhaps do light desk jobs. This opinion is given little weight. There is no

way to determine the treating provider's credentials (i.e. whether he or she

is an acceptable medical source), nor is there a sufficient justification in

the medical record indicated for such limitations.
Tr. 34.As aninitial matter, this Court finds thatasonable efforfsshouldhave been expended
to identify thename and credentials of theithor of the treatment not8eeSmolen v. ChateB0
F.3d 1273, 1288 (9th Cir. 1996) (“In Social Security cases the ALJ has a shegitd fully and
fairly develop the record and to assure that the claimant’s interestsnaideced.” (citation
omitted)); cf. SSR 965p, 1996 WL 374183, at *2 (July 2, 1996)F@t treating sources, the rules
also require that we make every reasonable effort to recontact such sourcegic¢atiotarwhen
they provide opinions on issues reservedto the Commissioner and the basds dpinsns
are not clear to uy. The illegible signaturdrom the September 1, 2005 treatment rads®
appears on treatment nofesm January 1, 2006, tr. 540, August 10, 2005, tr. 542, July 29,

2005, tr. 543, April 22, 2005, tr. 545, March 29, 2005, tr. 546, December 23, 2004, tr. 548,

>The parties generally agree with this interpretation ofrérsment noteComparePl.’s Br. 6, ECF No12, with

Def.’s Br. 5, ECF Nol13

®This Court declinesto definethe parameters of “reasonabléesgfidowever, such efforts would include at least
an attempt to contact Dr. Trajano to seek clarification. A briefhet search reveals thata Nicole Trajano, M.D. is
practicing with Providence Health & Services in Hills bddoegonSeePRoOVIDENCEHEALTH & SERVICES, FIND A
DocTor NIcOLE TRAJANO, M.D., http://oregon.providence.org/physicidinectory/t/trajanenicole/(last visited

Nov. 6, 2014).

4 —OPINION AND ORDER



November 8, 2004, tr. 548nd May 25, 2004, tr. 5584oreover,“Trajano” or “Tra” is listed on
eachof the mentionedreatment noteasthe primary care providehese factorseven absent
identification of the physician, put the ALJ on notice that onelamant’s treatingproviders,
possibly a medical doctobelievedthatclaimanthad limitations more restrictive than tREC*
proposed by the ALJXherefore, the ALJ erred hgiling to makeanyeffort to identify the

source Tonapetyanv. Halte242 F.3d 1144, 1150 (9th Cir. 2001) (“Ambiguous evidence, or the
ALJ’s own finding that the record is inadequate to allow for proper evaluatiiive evidence,
triggers the ALJ’s duty to conduct an appropriate inquiry.” (citation and intquagation marks
omitted)).

Defendant contends thaty errorallegedly committed was harmless because the ALJ’s
proffered rationa for rejection—inconsistency with the medical receris supported by
substantial evidencdef.’s Br.6-9, ECF No0.13 Defendarits argumet, however, is not
persuasive under the circumstances.

A harmless error i§nconsequential to the ultimate nondisability determinatidtdut v.
Comm’r, Soc. Sec. Admid54 F.3dL050, 1055 (9th Cir. 2006)'he ALJ’s erroy under these
circumstancess not necessarily harmleds§.for example,the ALJ had discoverethat Dr.
Trajanowasthe author of the treatment note, then the ALJ had an obligation to seek additional

clarification. SeeSSR 965p, 1996 WL 374183, at*2. Clarificatiomas particularly important in

* As to plaintiff's RFC, the ALJ found:

[T]he claimant had the residual functional capacity édfgrm light work . . . except the
claimant could lift ad/or carry no more than 20 pounds occasionally and 10 pounds
frequently. The claimant could stand and walk up to lwars. The claimant is limited to

no more than occasional climbing, balance, stoopingekmg, crouching and crawling.
The claimant isdrther limited to no more than occasional overhead regttiaterally and

no more than occasional lifting with the upper extremityllidieections

Tr. 31-32.
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these circumstances becausé¢hef poor penmanship present in the September 2005 and other
related treatment notes identified by this Coline ALJ’s proffered reaseninconsistency win
the medical record-cannot be said to represeat minimum;, “specific and legitimate reassin
for rejectingthis potentialacceptable medical souropinion. SeeBayliss v. Barnhar427 F.3d
1211, 12149th Cir. 2005) (If a treating or examining attor's opinion is contradicted by
another doctor's opinion, an ALJ may only reject it by providing specific atichletgi reasons
that are supported by substantial evideh(mtation omitted)).Dr. Trajano, if she is thauthoy
has not yet been given an opportunityclarify the basis of her opiniorAssuming that Dr.
Trajano’s opinion is basedt least in parpn objective medical evidenceee20 C.F.R.88
404.1508 1528 the ALJ will need to provide a more thorough anajfysibich must include
specific and legitimateeasonssupported by substantial evidendéis potential need for
additional analysis is particularly striking in light of the procedural posture of dgise,dr.140
(recognizing disabilty onset date of July 1, @)Isupportive lay witness evidence, tr. 3885,
64748 and the special significance accorded to medical source statesuemited by treating
sourcesSSR 965p, 1996 WL 374183, at *4.

On the other hand, the ALJis unable to identify the authof the treatment note after
making reasonable efforts, then the ALJ’s duty to develop the record wil have bebardisd.
Tonapetyan242 F.3d ai150 (“The ALJ may discharge this duty in several ways, including:
subpoenaing the claimant's physicians, submitting qusstmthe claimant's physicians,
continuing the hearing, or keeping the record open after the hearing to allow supgiemeof

the record.” (citations omitted)).ikewise, f the ALJ is able to identify the author, but the author

®If Dr. Trajanois the author and her opinion is not contradicted by anddwtor, then the ALJ can reject her
opinion onlyby providing “clear and convincing reasoriRgginnitter v. Comm’r of Soc. Sec. Adniif6 F.3d
1294, 1298 (9th Cir. 1999) (citation omitted).
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is notan “acceptable medical sourcsge?20 C.F.R. 104.1513(d)(1)(defining “acceptable
medical sourc€$, then the ALJ need onlgrovide reasongermando that individual for
rejecting his or her September 2005 treatment stmbeving the severity of plaintiff's symptoms
seeLewis v. Apfel236 F.3d 503, 511 (9th Cir. 2001) (discnggiejectionof lay testimog). The
ALJ’s referenceo inconsistency with the medical record, when considered in light of his
discussion bplaintiff's treatment history, work history, amwlaily activities,constitutessuch a
germaneaeason.
1. Step Four

“At step four, claimants have the burden of showing that they can no longer pdréarm t
past relevant work.Pinto v. Massanari249 F.3d 840, 844 (9@ir. 2001) (citations omitted);
see20 C.F.R8§8404.1520(a)(4)(i) However,an ALJ “stil has a duty to make the requisite
factual findings to support his conclusiord. (citations omitted).

The ALJ concluded that plaintiff was “capable of performing past relevamt agoa
solderer (706.68910 sedentary, SVP3)” as “actualynd generally performed.” Tr. 36.
Plaintiff contends thatis finding is erroneous because she nexauvally worked as a solderer

as defined irthe Dictionary of OccupationalTitles (DOT) §706.685010° Pl’s Br. 8-9, ECF

®DOT §706.685010 describes the duties of a “TyPelderingMachine Tender (office machines)” as follows:

Tends machine equipped with multiple stations that sotgipewriter type to type bars:
Clamps type bar and segmexgsembly to holding plate of machine. Selects type in
designated sequence and positions type between guidesnafrix plate on machine
table. Pulls down first type bar with fingers and seatsafrbar in back slot of type.
Pushestable ordepresses treadle that moves assembdystation where flux, solder,
and coolant air arautomatically applied. May apply fluxto back slot, usingézers.
May adjust guides for different styles oftype, using biaeks and turning setscrews.
May remove excess solder to prevent type frombinding iedgyide, using pendiame

gas torch and brush or file.

DICTIONARY OF OCCUPATIONAL TITLES, TITLE(S): TYPESOLDERINGMACHINE TENDER (office machines),
http://www.occupationalinfo.org/70/706685010.h{lakt visited Nov. 7, 2014)
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No. 12 In response, defendant contends that plaintiff is merely “elevat[ing] doer
substance.Def.’s Br. 9, ECF Nol13 This Court looksd the record.

Plaintiff workedas an “assembler” for Ornelas Enterpri¢®snelas) from 1994 until
1997. Tr. 291 Plaintiff initially indicated in her work history report that her job duiieduded
“[a]ssemblling] cables and solder[ing] circuit boards.” Tr. 292. Howedigimg the
administrative hearing, plaintiff indicated that she did not actually rsdide76, 79.Instead,
plaintiff noted that her job duties varied, but included assembling cablesashihg circuit
panels in a mehine. Tr. 7778.

The Vocational ExperfVE), in response to a series of questions posed b¥lie
opined that plaintiff's position at Ornelas includatlleast two DOT classifications. Firsts to
plaintiff's assembling experiencseetr. 77, the VEndicated thathese tasks could be classified
as “Electronics assembler ... DOT ... 726688 . .. light, SVP 4, tr. 81Second, as to
plaintiff's circuit panel washing experience, the VE statedduld consider that to be light
unskiled SVP 2 wrk. I think that's a fair assessment of iTr. 81-82.

The ALJ, without discussion, concluded tip&tintiff was capable of performing her
previous position at Ornelaghich he classified aoldering The record does not support such
a classification. The ALJ may nbtoadly discount plaintiff's hearing description of her job
duties in favor ofa single line on a work history report absanydiscussion, particularly when
plaintiff has @ identified Englishlanguage barrieiSeePinto, 249 F.3d at 844Accordingly, the
ALJ erredand plaintiff is not able to perform her previous position at Ornelas.

1. Sep Five
At step five, theCommissioner’s burden is to demonstrate that the claimant is capable of

making an adjustment to other work after considering the claimant’'s &feCeducation, and
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work experience20 C.F.R8404.1520(a)(4)(v) The ALJ concludedin an alternative finding,
that plaintiff was capgale of performing the “requirements of representative occupations such as
assembly jobg[DOT §8§] 713.687026 and 926.68850, sedentary . ...”)Tr. 37.
Plaintiff, in reliance orGrid Rule § 201.00(h)(1) asserts that she is disablégtid Rule 8

201.00(h)(1)provides:

The term younger individual is used to denote an individual age 18

through 49. For individuals who are age-49, age is a less advantageous

factor for making an adjustment ether work than for those who are age

18-44. Accordingly, a finding of “disabled” is warranted for individuals

age 4549 who:

() Are restricted to sedentary work,

(i) Are unskiled or have no transferable skils,

(i) Have no past relevant work or can no longer perform past relevant
work, and

(v) Are unable to communicate in English, or are able to speak and
understand English but are unable to read or write in English.

Plaintiff, who was fortyfive at her datdast insuredjr. 30, 48 is disabled pursuant to Grid Rule
§201.00(h)(1)if she meets all four requirements.

First, plaintiff contends thdter limitations as articulated by the ALJ should be classified
as“sedentary work,” not “light work Compare20 C.F.R.§ 404.1567(a)(defining sedentary

work), with 20 C.F.R§ 404.1567(b)(defining light work)’ The ALJ limited plaintiff, in

720 C.F.R. 804.1567provides, in relevant part:

(a) Sedentary work. Sedentary work involves lifting no nthesn 10 pounds at a time
and occasionally liting or carrying articles likeaket files, ledgers, and small tools.
Although a sedentary job is defined as one which inv@#itting, a certain amount of
walking and standingis oftennecessary in carrying oudjdies. Jobs are sedentary if
walking and standing are required occasionally and othensa&gyecriteria are met.

(b) Light work. Light work involves liftingno more than 20 pounds at a time with
frequent lifting or carrying of objects weighing up to 10 pds. Even though the weight

9 —OPINION AND ORDER



relevant part, to: (1) lifting/carrying no motiean 20 pounds occasionally and 10 pounds
frequently; (2) standing and walking up to two hours; and (3) lifting with the uppematxtrin
all directions no more thaoccasionally. Tr. 31-32. Thesdmitations, although moreestrictive
than unmodified “light work,” do not constitute “sedentary wokeeSSR 8310, 1983 WL
31251 at*5 (Jan. 1, 1983) (“A job is also in this category when it involggng most of the
time but with some pushing and puling of ahand or legfoot controls, which require greater
exertion than in sedentary work; e.g., mattress sewing machine ope@tsrgrader operator,
and roaeroller operator. .. .” (emphasis added)).

Second plaintiff contends that she is unskiled and lacks transferable gkdisnpare20
C.F.R.8 416.968(a)(defining unskiled work)with 20 C.F.R8 416.968(b)(defining semi

skiled work,and20 C.F.R.§ 416.968(c)(defining skiled wok).® This contentionappears to be

lifted may be very little, ajob is in this category wherduires a good deal of walking
or standing, orwhen it involves sitting most of the timéwibme pushing and pulling of
arm orleg controls. To be considered capable dopeing a full or wide range of light
work, you must have the ability to do substantially all eEt& activities. If someone can
do light work, wedetermine that he orshe canalso do sedentary work, uhlessare
additional limiting factors such as loss of fine dextesitinability to sit forlong periods
of time.
820 C.F.R. 816.968provides, in relevant part:

(a) Unskilled work. Unskilled work is work which needtldi or no judgment to do
simple duties thatcan be learned onthe job in a short pdtioee. The job may or may
not require considerable strength. Forexample, we cernslus unskilled if the primary
work duties are handling, feeding and offbearingt(thaplacing or remeing materials

from machines which are automatic or operated by othersjacohine tending, and a
personcan usually learn to do the job in 30 days, and fittleific vocational preparation
and judgment are needed. A person does not gain worktskitloing unskilled jobs.

(b) Semiskilled work. Semskilled work is work which needs some skills but does not
require doing the more complexwork duties. Sgkilied jobs may require alertness and
close attention to watching machine processes; or insggdetsting or otherwise looking
for irregularities; or tending or guarding equipmentgparty, materials, or persons
against loss, damage or injury; or other types o¥/iets which are similarly less
complex than skilled work, but more complex tharskiled work. A job may be
classified as sengkilled where coordination and dexterity are necessawhas hands

or feet must be moved quickly to do repetitive tasks.
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in conflict with the VE's hearing testimony. Duringatihearing,the VE opined that plaintiff's
past relevant work includedsemiskilled position (cable assemblesndaskiled position
(cook). Tr. 70.Nonetheless, lmause the ALJ did not make any relevant factual findings on this
issue, this Court declines to do so now.
Third, plaintiff contends that she is unable to perftywnpast relevant work. This Court
agreesAs discusseduprasg I, plaintiff is unable to perform her past position at Ornelas
Enterprises.
Fourth, plaintiff contends that she is either iliterate or unable to communioaimnglish.
Pl’s Br. 1417, ECF Nol2 The ALJ, in a footnote, addressed plaintiff's language barrier as
follows:
Before the hearing, a Spanish interpreter was requested, and at the hearing
the interpreter translated the proceedings for the claimant’'s benefit.
Towards the end of the heayinthe claimant’s representative suggested
that the Grid rules might apply since the claimant was unable to
communicate in English. However, on questioning, the claimant admitted
to understanding everything that was said in English during the hearing.

Tr. 36n. 3.This finding is supported by substantial eviderseetr. 43-49, 85.

Accordingly, plaintiff is not disabled pursuatot Grid Rule§ 201.00(h)(1)

CONCLUSION

(c) Skilled work. Skilled work requires qualificatiim which a person uses judgmemt
determine the machine and manual operations to berped in order to obtain the
proper form, quality, or quantity of material to be prodd. Skilled work may require
laying out work, estimating quality, determining the ahility and needed quatiéis of
materials, making precise measurements, reading bluepriotber specifications, or
making necessary computations or mechanical adjustneitantrol or regulate the
work. Other skilled jobs may require dealing with pegfdcts, or figures @abstract
ideas at a high level of complexity.
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For these reasons, the Commissioner’s final decision is REVERS®EEhis matter is
REMANDED under sentendeur of 42 U.S.C8§ 405(qg) for further proceedingdt is hereby
ordered, upon remand:

1. The ALJ shallmake reasonable efforts to identify the name and
credentials othe author of the September 1, 2005 treatment note, tr. 541.

2. If the author is not atacceptable medical soufceinder20 C.F.R. 8
404.1513(a) the ALJ shall not take angditional action.

3. If the author is arfacceptable medical soufceinder 20 C.F.R. §
404.1513(a) the ALJ shall(a) seek clarification from the author if the
bases for the treatment note are not ¢i88R 965p, 1996 WL 374183, at

*2, and (b) only rejectthe authds September 1, 2005 treatment note by
providing specific and legitimate reasons that are supported by substantial
evidence Jamerson v. Chatefl12 F.3d 1064, 1066 (9th Cir. 1997)

4. If necessary, the ALJ magassesglaintiff's RFC to reflectimitations
identified in the treatment note.

5. If, uponreassessment, plaintiff's RFC is more restrictive, the ALJ shall
make new findings under step five of the sequential evalyatiwhobtain
supplemental VE evidence.

IT 1S SO ORDERED

DATED this 12th day of Novembey 2014.

TSI T}

Michael J. M cShane
United States District Judge
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