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IN THE UNITED STATESDISTRICT COURT
FORTHE DISTRICT OFOREGON
PORTLANDDIVISION
THEADORE T. SUSSAN,
No. 3:13¢v-01599MO
Plaintiff,
OPINIONAND ORDER

V.

POLK COUNTY, OREGON, and
TIMOTHY W. HILKER,

Defendants.

MOSMAN, J.,

This civil rightslawsuitarisesfrom injuries sustainedy Plaintiff TheadoreSussar(*Mr.
Sussal) while performing communitgervicein August of 2012. Following drug conviction
in Polk County(the “County”), Mr. Sussamwassentencedo servel20 hours of community
service While performing his communitgerviceunder the supervision @fefendanilimothy
Hilker (“Mr. Hilker”), Mr. Sussats eyewasseriouslyinjured.His injuriesrequiredextensive
medicaltreatment.

Mr. Sussarbringsclaimsagainsthe CountyandMr. Hilker (collectively,“Defendants):

undertwo causef action:(1) 42 U.S.C. § 1983pr violations of higightssecuredy the
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Fourteenth, Eightrand Fourth Amendmentsind(2) commonkaw negligence(Compl. [1]at 6—
8.) Mr. Sussarseekscompensatoryaimagesndattorneyfeesunder 42J.S.C.8 1988.d. at 10—
11.

Now beforemeis DefendantsMotion to Dismiss[7], seeking(1) dismissalof the
8 1983causeof actionunderFed.R. Civ. P. 12(b)(6)for failure to stateaclaim; and(2)
dismissalof thenegligencecauseof action,whichis in this Court under 28 U.S.C. § 136vr.
Sussariiled a response [9p themotionto dismiss,andDefendantdiled areply [10].

| find thatthe complaintackssufficientfactualallegationgo statea plausibleclaim that
the DefendantwiolatedMr. Sussats constitutionakights. Further,l find thatdismissalof the
8 1983causeof actioncallsfor dismissalof thenegligencecauseof action. Therefore,
DefendantsMotion to Dismiss[7] is GRANTED, andbothclaimsfor relief aredismissed
without prejudice.

FACTUAL BACKGROUND

While Mr. Sussarwasserving his communitgerviceon atrail crewin aparkownedby
the County, higyewasseverelyinjuredafterhetried to breakalive treebranchwithout proper
equipment. (Compl1] at5.) Mr. SussarallegesthatMr. Hilker, whowassupervising the
communityservicecrew, left protectivegogglesand glovesaswell asachainsaw,“backat the
office.” Id. Mr. Hilker instructedMIr. Sussario breakthetreebranch,anddespite théack of
safetyequipmentMr. Sussarcomplied, [flearing theconsequencesatnot obeying coulthave
on his probationargtatus: Id. WhenMr. Sussarattemptedo breakthebranch,thebranch
struckhimin theeye.ld. He wasthentakento the hospitalwherehe underwentultiple
surgeriego correcta longlist of eyeinjuries.Id. at5, 9-10. Subsequentlyjr. Sussarsubmitted

aworkers compensatiorclaimwith the County, butvasdeniedcoverageld. at5.
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DISCUSSION

The42 U.S.C. §1983 Claim

Mr. Sussarbasedis § 198%laim on Defendantsallegedviolation of his Fourteenth,
Eighth,andFourthAmendmentights. This claim appeas to dependontwo somewhat
independent groups fdcts:the injuryto Mr. Sussais eyewhile performing communitgervice
work under the supervision Mr. Hilker, andthe County’sdenialof Mr. Sussais workers
compensatiowlaim following the injury.

To survive a Rule 12(b)(6notionto dismiss,“a complaint mustontainsufficient
factualmatter,acceptedistrue,to ‘stateaclaimto relief thatis plausible onts face:” Ashcroft
v. Igbal, 556U.S.662, 678 (2009) (quotinBell Atlantic Corp.v. Twombly 550U.S.544, 570
(2006)).This Court “mustacceptastrueall of theallegationscontainedn acomplaint’ 1d.
However to satisfactorilystatea plausibleclaimto relief, aplaintiff must provide fhorethan
labelsandconclusions, and farmulaicrecitationof theelementsf acauseof actionwill not
do.” Cookv. Brewer, 637 F.3d 1002, 100@th Cir. 2011) (quotingfrwombly 550U.S.at 555). |
will addres®achallegedconstitutionaliolationin turn.

A. Fourteenth Amendment

Mr. Sussarbasedis FourteenthAmendmentlaim on thecircumstanceteadingto his
eyeinjury, aswell asthe subsequemtenialof workers compensation. (Comp|1] at6-8.)It is
not clearfrom the Complaint,but lassumehatMr. Sussai€meango contendthateachof these
eventsindependentlyiolatedhis Fourteenth Amendmenghts.

1. The Eyelnjury
Mr. Sussarallegesthat Defendantwviolatedhis Fourteenth Amendmenghtsby failing

to protecthim from injury, bothby failing to provide propesafetygearandensuringsafe
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working practicesandby instructingMr. Sussarto performadangerousctivity without proper
equipment.

Defendantarguethattheseallegationstakenastrue, “do notimplicateany
constituticnal concern’. (Defs! Mem. Supp. [8]at 2.) Defendantsontendhatneitherthe
County noMr. Hilker actively“created anunsafe working condition-elearingbrushin apark
will alwayscarryanattendantisk of injury. Id. at 2—3.Defendantannot beiablefor Mr.
Sussats injuries,because¢heFourteentrAmendmenbnly limits “the Stateés powerto act, [but
is not] aguarante®f certainminimal levelsof safetyandsecurity’ 1d. at4 (quotingDeShaney
v. WinnebagdCnty.Dept of SocialServ, 489U.S.189, 195 (1989)). Thusnyfailureto
provideminimal levelsof safetydoes notiseto a constitutional violation(Defs! Mem. Supp.
[8] at4.)

Mr. Sussarconcedeshat,asageneralproposition, the government does not have a duty
to guaranteesafetyor security.(Pl.'s Resp.[9] at5.) However,the “statecreateddanget theory
is anexceptiornto this generalproposition.n the Ninth Circuit, thestatecreateddanger
exceptionapplieswhen(1) “thereis affirmative conduct on th@artof thestak in placingthe
plaintiff in danger”;and(2) “wherethestateactswith deliberatandifferenceto a knownor
obvious danger.Patelv. KentSch Dist., 648F.3d 965, 974(9th Cir. 2011)(internalcitations
omitted) The courthascautionedhat“the dangefcreationexceptionto DeShaneyloes not
createabroadrule thatmakesstateofficials liable under the Fourteenth Amendmervitenever
theyincreaseherisk of someharmto membersof the public.”"Huffmanv. Cnty.of LosAngeles
147 F.3d 1054, 106(th Cir. 1998).Mr. Sussarctitesa Third Circuit casethatoutlines a number
of factorsnecessarjo establishastatecreateddangerif “(1) theharmultimatelycausedo the

plaintiff wasforeseeablandfairly direct; (2) thestateactoractedin willfu | disregardor the
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plaintiff's safety;(3) therewassomerelationshipbetweerthe stateandthe plaintiff; and(4) the
stateactorusedhis authorityto createan opportunityfor dangerthat otherwise would not have
existed; thenthegenerakule of DeSaneyis inapplicable Phillips v. Cnty. of Allegheny515
F.3d 224, 23%3d Cir. 2008).Mr. Sussarargueghatthefactualallegationscontainedn the
Complaintsatisfyeachof thesefactors,andthe DeShanepresumption does not applPl.’s
Resp.[9] at 5-6.)Phillips is persuasivebut not controllinganda plaintiff in theNinth Circuit
must show botfaffirmative conductanddeliberatandifference SeePatel 648 F.3cat 974.
Defendantsarguethateachof Patels requirementss lacking.First, neitherthe County
nor Mr. Hilker took anyaffirmative actionto placetheMr. Sussann dangerandsecondneither
Defendantctedwith deliberatandifferenceto a known or obvioudanger(Defs! Reply[10] at
3-5). Basedon theallegationdan thecomgaint, | disagreewvith Defendantsargumentabout
affirmative actionon thepartof the government, batgreewith their deliberatandifference
argumentRegardingherequisite*affirmative conduct,” the complairgtateghatMr. Hilker left
protective @arandpropercuttingequipmentt theoffice, yettold Mr. Sussario breakthetree
using only his hand¢Compl.[1] at5.) Defendant@arguethatanyunsafe working conditions
(andattendantnjuries)areanaturalconsequence @learingbrushin apaik (Defs.” Mem. Supp.
[8] at 2—3)—butthis misseghe point.To drawananalogy,ascubadiver swimmingwith sharks
increaseserrisk if shediveswithout acage.Thefactthatthe sharksrealreadydangerousloes
not makethelack of precautionrrelevart, or the potentialharmequallylikely. Here,if Mr.
Sussarwasprovidedprotectivegearandpropercutting equipment, ohadnotbeentold to break
atreewith his handsit is lesslikely thathe would havdéeeninjured.Therefore Mr. Hilker took

“affi rmativeconduct” that puMr. Sussann danger.
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However,the complaintackssufficientfactsto plausibly demonstratiat Defendants
were“deliberate[ly]indifferen[t] to a known or obvious dangePatel 648 F.3cat 974.
Deliberateindifferenceis ahigh bar,“requiringproofthata municipalactordisregardec known
or obviousconsequencef hisaction” Bd. of Cnty.Comnr of Bryan Cnty.v. Brown 520U.S.
397, 410 (1997). AssumirthatMr. Hilker’s affirmative conductincreasedherisk of harm,no
factualallegationsddemonstratéhateitherMr. Hilker or the Countyhadactualknowledge of the
risksto Mr. Sussarandneverthelesshoseto willfully ignorethoserisks.Seel..W.v. Grubbs 92
F.3d 894, 90@9th Cir. 1996).In his responsayir. Sussarattemptgo demonstratéhatMr.
Hilker wasindeedawareof thedangeryet choseto ignoreit. Mr. Sussarsaysthatheasked
about protectivgiearbeforethecrewbeganclearingbrush, butvasorderedo breakthetree
despite thdack of proper equipmen(Pl’s Resp[9] at 2.) However,no suchallegationis
containedn the complaint; consequentbitichfactscannot béakenastruefor purposes of a
Rule 12(b)(6)motionto dismiss.Seelgbal, 556U.S.at678.

| find thatthecomplaint,takenastrue,fails to stateaclaim thatthe injuryto Mr.

Sussais eyerisesto a Fourteenth Amendment violatiofo theextentthatthe § 198 laimis
basedon a Fourteenth Amendmaenblation resultingfrom theeyeinjury, thatclaimis
dismissedvithout prejudice.

2. The Denial of Workers Compensation

Following his injury,Mr. Sussarsubmittedaworkers compensatiortlaim with the
County’'sinsurancecarrier.His claimwasdenied.(Compl.[1] at5.) UnderOr. Rev. Stat.

8 656.041citiesandcountiesmay choosdo provideworkers compensation coverade
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inmates' butcoverages discretionaryThe Countytold Mr. Sussarthathis claim wasdenied
becauséPolk County did notlectto provideworkers compensatiortoveragdor community
servicepersonneét the tme of yourinjury.” Id. Mr. Sussarappealedhe denial otoverageput
anAdministrativeLaw Judgeaffirmedthe County’sdenial.ld. at 6.

Theseallegationdail to plausiblystatea claimthatMr. Sussais substantive or
procedural duprocessightswereviolated.Mr. Sussarcontendshatthedenialof workers
compensationiolateshis “right to receivepaymentor properandnecessarynedicalconditions
[sic]” andhis “right to life andproperty.” (Compl. [1jat 7.) At thetime of hissentencingn July,
2012, the Countgeclinedto provideMr. Sussamwith workers compensationThis decisionwas
within the County’s discretioranda subsequentenialof Mr. Sussats workers compensation
claim does notepresent due process violatiom anyevent,Mr. Sussardid not respontb
Defendantsargumentsegardingthedenialof workers compensation.ompareCompl.[1] at
5-7with Pl's Resp[9].) To theextentthattheallegedFourteenttAmendmentiolationis based
on thedenialof workers compensabn coveragethatclaimis consideredmpliedly conceded
anddismissedwvith prejudice.

B. Eighth Amendment

Mr. Sussarcontendshathewassubjectedo cruelandunusual punishmeim violation
of hisrightssecuredy theEighth Amendment. (Comp[1] at 6, 8.)As aninitial matter,the
partiesargueabout thdegalsignificanceof thecommunityservicesentenceandthefactthat
Mr. Sussarwasnot physicallyincarceratedDefendants poirb two casesvherecounty
defendantprevailedon summaryudgment in lawsuitsbroughtby plaintiffs serving community

servicesentenceqDefs! Reply[10] at 3—5(citing Marvel v. Cnty. of Delaware 397Fed.App’x

! “Inmate$ includesthoseperformingcommunityserviceunderOr. Rev. Stat.§ 137.128 regardles®f whether
theyareincarceratedSeeOr. Rev. Stat.§ 656.041(1)(b).
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785(3d Cir. 2010);Malar v. DelawareCnty, No. 08-960, 200WL 3493775at*11 (E.D. Penn.
Oct. 23, 2009).)Jn neithercase howeverwassummaryudgmentgrantedoecausehe plaintiff
wasnotanincarceratednmateat thetime of theirinjuries. Instead, the county defendamtsre
eitherimmunefrom liability underMonellv. Dept of Soc.Serv.of City of NewYork 436U.S.
658 (1978), otherewasno genuinassueof factthatcould demonstrate a constitutional
violation on thepartof the individuallynameddefendantsSeeMarvel, 397Fed.App’x at 789—
90; Malar, 2009WL 349775at*5-12. Mr. Sussats statusasa nonincarceratecommunity
serviceworkeris notlegally significantunder the authoritgited by the County.For purpose®f
this motion, | conclud¢hatthe propetegalstandardcgshould bedrawnfrom Eighth Amendment
caselaw relatingto prisonergyenerally.

Prisonershallengingthe conditions otheir confinementscruelandunusual
punishment must demonstrateliberatandifferenceon thepartof prisonofficials. SeeWilson
v. Seiter 501U.S.294, 302-04 (1991).his standards slightly differentfrom thedeliberate
indifferenceinquiry in a Fourteenth Amendmealaim. Here,“a prisonofficial cannot be found
liable under theeighth Amendmentor denyinganinmatehumane conditions of confineent
unless thefficial knows ofanddisregardsnexcessiveisk to inmatehealthor safety;the
official must both bewareof factsfrom which theinferencecould bedrawnthata substantial
risk of seriousharmexists,andhe mustlsodrawtheinference.” Farmerv. Brennan 511U.S.
825, 837 (1994).

As with theearlierdeliberatandifferenceinquiry, the complaintackssufficientfactual
allegationgo makean Eighth Amendmentlaim plausible Mr. SussarallegeshatMr. Hilker
left the protectivegearandcuttingequipmentttheoffice, andthatMr. Sussariearedthe

consequences of not obeyikly. Hilker's orderto breakthetree.(Compl. [1]at5.) Thesefacts
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do not showthatMr. Hilker coulddrawaninferencethatMr. Sussarwasexposedo a
substantiatisk of harmwhenhetried to breakthetreewithout propessafetyequipment, othat
Mr. Hilker consciouslydisregardedhatrisk. The complaint,takenastrue,fails to statea
plausibleclaim that DefendantviolatedMr. Sussats Eighth Amendmentights. To theextent
thatthe 8 198%laimis basedon aviolation of theEighth Amendment, thelaimis dismissed
without prejudice.

C. Fourth Amendment

Finally, Mr. Sussarallegesthat his FourthAmendmentightswereinfringed. (Compl[1]
at6.) None otthefactualallegationscontainedn the complaint plausiblgtatea claim thatMr.
Sussarwassubjectedo anunreasonablsearchor seizure.To theextentthatthe § 198%laimis
basedon aviolation of the Fourth Amendment, thelaimis dismissedwith prejudice.
. Nedligence

Mr. Sussaralsobrings a commoiaw negligenceclaim (Compl.[1] at 8.), overwhich
this Courthassupplementgurisdiction.See28 U.S.C.8§ 1367(a)However,a courtmaydecline
to exercisesupplementgurisdiction overremainingstatelaw claimsfollowing dismissalof all
otherfederalclaims.ld. 8 1367(c)(3).Thedecisionto dismisssupplementattatelaw claims
following thedismissalof federalclaimsis discretionarySeeSateyw. JPMorgan Chase & Co.
521 F.3d 1087, 109(Bth Cir. 2008).Usually,whenall federalquestionclaimsaredismissed
beforetrial, “the balanceof factorsto be considered under the pend@misdictiondoctrine—
judicial economy, convenienciirnessandcomity—will pointtowarddecliningto exercise
jurisdiction over theremainingstatelaw claims? Carnegie-Mellon Univ. v. Cohill, 484U.S.
343, 350 & n.7 (1988Here,theforegoingfactorscall for dismissalwithout prejudice,of the

supplementastatelaw negligenceclaim.
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CONCLUSION

For theforegoingreasonsPefendantsMotion to Dismiss[7] is GRANTED. To the
extentthatMr. Sussats 8 1983claimis basedon violations of thé&ighthand Fourteenth
Amendmentselatingto theeyeinjury, thatclaimis dismissedvithout prejudice.To theextent
thatthe § 1983 laimis basedon violations of the Fourth Amendment,arthedenialof
workers compensationthatclaimis dismissedvith prejudice.The commonlaw negligence
claimis dismissedvithout prejudice.

IT ISSOORDERED.

DATED this__18th  day oFebruary2014.

s/ MichaelW. Mosman

MICHAEL W. MOSMAN
United StateDistrict Judge
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