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UNITED STATES DISTRICT COURT
DISTRICT OF OREGON

PORTLAND DIVISION

KELLY OTT; NANCY LUEBBEN; and
BENJAMIN GESLER, on behalf of
themselves and all others similarlyusited
Case N03:14cv-00645ST
Plaintiffs,
OPINION AND ORDER
V.

MORT GAGE INVESTORS
CORPORATION OF OHIO, INC., an Ohio
cormporation also doing business as
MORTGAGE INVESTORS
CORPORATION, AMERIGROUP
MORTGAGE CORPORATION,
VETERANS INFORMATION
DEPARTMENT andVETERANS HOME
LOANS; WILLIAM EDWARDS,
individually; JEFFREY CRILLEY,
individually; JAMES SHATZ, individually;
andJOHN WESLEY BAILEY IiI,
individually,

Defendants

STEWART, Magistrate Judge:

INTRODUCTIO N

Plaintiffs, Kelly Ott, Nancy uebben, and Benjamin Gesler, filed this class action against

defendants for violations of the Telephone Consumer Protection Act, 47 USGeg8 22y
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(“TCPA"), by means of a nationide telemarketing scheme targeted at U.S. military veterans
DefendantMortgage Investors Corporation of Ohio, Inc. ("MICi§,a mortgage lending
company doing business under several other namespacdlizng in Interest Rate Reduction
Refinance Loans (“IRRRLs”) guaranteed by the U. S Department of VetertausAT he
individual defendantaredirectors, officers and employees of MIC.

The TCPA prohibits usg apredictive dialer to make anglephonecall for non
emergency purposes to a number assigned to a “cellular telephone senhoeit Wie “prior
express consent of the called party.” 47 USE2%(b)(1)(A)(ii)). The TCPA also prohibits
initiating two or more telephone calls within a 12-month period to a residential telejph®ne
violation of either the internal do-notll rules omMNational DeNot-Call Registry (‘NDNCR?”)
rules enacted by the Federal Communications Comonigd+CC”). 47 USC § 22(c)(1)}(2)
(internal do-noteall lists); 47USC § 227(c)(3)NDNCR); 47 CFR 864.1200(c)d) (FCC). A
person who receives a call in violation of these prohibitions may bring a ciahdotrecover
statutory damages of $500.00 per violatiamwell adgreble damages andjunctive relief.
47USC § 227(b)(3), (c)(5)(ALC).

Plaintiffs allege thatlefendants violatethe TCPA by (1) initiating calls through an
Automated Telephone Dialing System (“ATDS”) to cellular telephone numberoh-
emergencyurposes (First Claim); (Zontinuing to make calls to individuals who made “do-
not-call requests” (Third Claim); and (8)itiating more than one call within a 48onth period
to individuals on the NDNCR (Fifth Claim)Alleging that the violations wer&nowing andor
willful,” plaintiffs seek statutory damageagp to $500.00 antteble damagesp to $1,500.00 for

each call that violated the TCPA (Second, Fourth and Sixth Claims).

2 —OPINION AND ORDER



This court has jurisdiction over the TCPA claims pursuant to 28 USC § 13Bdarties
have consented to allow a Magistrate Judge to enter final orders and judgrhentasée in
accordance withIRCP 73 and 28 USC § 636(c) (docket #82).

After plaintiffs filed a First Amended Complaint (docket #19), MIC filed a lotio
Strike Certain Paragraphs (docket #25) and a Motion to Dismiss Pursuant to the Festeial
File Rule (docket #27). In addition, the individual defemd filed a Motion to Dismiss Pursuant
to FRCP 12(b)(2) and (6) (docket #33)IIC filed a Motion to Stike Class Allegations (docket
#51), andall defendants filed Botion for InvoluntaryDismissl (docket #57).Later the parties
agreed thamIC would withdraw its first two motions, thaheremaining threenotions would
be deemed to address plaintiffs’ Second Amended ComplainthardIC would join part of
the individual defendants’ motion to dismiss (dockets #74). An Order was then entered
accordingly (docket #75), and plaintiffs filed a Second Amended Complaint (docket #77).

For the reasons sairth below,defendantsmotiors are denied, except that MIE
motion to strikethe class allegations granted in part.

ALLEGATIONS

|. Plaintiffs

Ott and Luebbeare veterans of the United States military, but Gesler is not. Second
Amended Complaint, 11 41, 49, 56. All of them are citizens of Oregwhall received
telemarketing calls from MIC urging them to refinance their home lodas12-4, 43-45, 50-
52, 57-59.

MIC called Ott even after he had registeredrbmdentiakelephone number on the
NDNCR and asked MIC to stop calling hinid, 11 £-45 MIC called Luebben even after she

asked MIC to stop calling her several timiels 150-52. Neither Ott nor Luebben had any
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interest in refinancingcontacted MIC, or otherwise consented/Mi€’s calls. Id, 1146, 48, 53,
55. Ott seeks to represent a class of similarly situated individa#ied byMIC after they had
registered their telephone numbers onNIDBNCR (“National Do-Not-Call Class”). Id, 1 66(e)
(. Luebben seeks tepresent a class of consumers calletMbg after they had asked not to
be called agai(f‘Internal Do-Not-Call Class”). Id, 1 66(c)-(d).

MIC alsorepeatedly calleGeslets cell phone even aftehe askedMIC to stop calling
him. Id, 157-59. Gesler had rinterest in refinancing his home loarever contacted MIC or
otherwise consented to MICtslls. 1d, 1 @, 62. Geslerseeks to represent a class of similarly
situated individuals whom MIC called on their cell phones (“Cell Phone Class”) ahue¢heal
Do-Not-Call Class.Id, 1 67(a)-(d).

Il. MIC

MIC claims to be the largest U.S. Department of Veteran Affairs home laaarreér
and provides home loan refinancing in 42 states to current and former members ofd@tle Unit
Stategmilitary. Id, 1 20-21. To increase the volume of its customers, it us&§@8, also
known as a predictive dialetd, 1 19. Fom its offices inFlorida, hundreds of telemarketers use
written script€o make unsolicited outbound telephone calls;ouragmg consumers to schedule
in-home sales appointments widbmpanyaffiliated loan officers.ld, 1 2122.

Consumers reported receiving dozens of unwanted calls from MIC vdpehatedly
failed to removeheirtelephone numbers from its call list upon demalakl.y 23. According to
company training material®)IC’ stelemarketers were nauthorized to remove consumers’
telephone numbers from company call lists taadsferred “irate’tustomers to a manager who
would then try to convince the consumer to schedule an appei Id, T 24. MIC’s

telemarketers were trained to attempt to “turn around” consumers whiedwagsted that the
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company stop calling and unsuccessfulvere reprimandedid. MIC placed more than 5.4
million calls to numbers listed on theDNICR between February 2, 2009, and July 30, 20k®.
1 25. Thousands of consumaes/efiled complaints with the Federal Tra@®mmission and
other agencies regarding the unwanted and harassing telemarketing &4 big, 1 26.

MIC also made calls uggnan ATDS to cellular telephones whose owners did not
expresl/ consent to receive such calls, including Geslér.f 27. Consumers continued to
receive callsdespite requesting thitlC stopcalling, untilMIC ceased telemarketing
operations in October 2013d, 1 28. Many of the recipients of these calls did not consent to
receive such telephomalls Id,  29.

[1l. Individual Defendants

William Edwards holds the position MIC’s Chairman of the Boardd, 1 6);Jeffrey
Crilley holds the position d11C’s Chief Executive Officerid, { 7);JamesShatz iMIC’s
President of Operations and Information Technolady[(8); andJohn WesleyBaileylll is
MIC’s Chief Corporate Counsed({ 9). Plaintiffs allege that aflour individual defendarst

30. ... acting alone or in concert with others, had the authority
and responsibility to prevent or correct unlawful telemarketing
practices of Defendant MIC, and formulated, directed, controlled
and participated in the acts and practices of Deferididtthat
violated the TCPA, including the acts and practices set forth in this
Complaint.

31. ... directly and personally participated in, ratified, directed
and/or authorized the conduct constituting the statutory violations
alleged herein.

32. ... personally established, approved, and ratified Defendant
MIC’s policies and practices, oversaw operations and were directly
involved in the business practices that violated the TCPA.

33. ... were all personally and actively involved in managing the

operations of Defendant MIC, and did not treat Defendant MIC as
a passive investment. . . .
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36. . . . personally received numerous emails concerning requests
to stop the calls by members of the Internal Do-NaliClass,

but, undaunted, . . . nonetheless continued to cause Defendant MIC
to make telemarketing calls with its Edot-Call lists disabled. . .

39. .. .retain ownership of some of the loans made by Defendant
MIC.

In addition,plaintiffs allege that Crilley, Shatz, and Bailey

35. .. .personallyalised and executed numerous telemarketing
campaigns in which Defendant MIC deliberately “turned off” all
Do-Not-Call lists, with the aim of making telemarketing calls to
consumdis] who had previously asked Defendant MIC to stop
calling or had registeretheir numbers on th&NDNCR] . . .

Edwards allegdy ratified all actiongy Crilley, Schatz, and Baileyid.

DISCUSSION

|. Motion to Dismiss

A. Personal Jurisdiction

The individual defendants seek to dismiss this action pursuant to FRCP 12(b)(2) based on
lack of personal jurisdictianAll of them are residents of Florideonduct all of their MIC-
related business in Florida, have never owned any property in Oregomdvaveconducted any
activities individually in Oregorhave nevetraveled toOregon for any reason, have never done
any business in Oregon except through MIC, and have never participated in a telggiitone c
Oregon. Edwards Decl. (docket #4%9, 28; Crilley Decl.(docket #48) 11 28; Shatz Decl.
(docket #49) 11 28; Bailey Decl. (docket #50) 11 28. Their only contact with Oregon is
through their alleged participation MIC’ s telemarketingschemedirected to Oregon and other
stateswhich they contend insufficientto invoke personal jurisdiction over them in Oregon.

1. Legal Standard

When no federal statute governs personal jurisdiction, the district court appliasvtof

the forum state SeePanavision Intl, L.P. v. Toeppet41 F3d 1316, 1320 {aCir 1998)
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(applying Californigs long-arm statute). “Oregoslong-arm statute confers jurisdiction to the
extent permitted by due processGray & Co. v. Firstenberg Mach. G®13 F2d 758, 760 {9
Cir 1990), citing ORCP 4 an@regon ex rel. Hydraulic Servocontrols Corp. v. D&84 Or
381, 381, 657 P2d 211, 212 (1982). Federal due process requires that astaig-@éfendant
have at least “minimum contacts” with the forum state so that “the exercise of jimisttioes
not offend traditional notions of fair play and substantial justicEBchwarzenegger v. Fred
Martin Motor Co, 374 F3d 797, 801 '(9Cir 2004), quotindnt’l Shoe Co. v. Washingtp26
US 310, 316 (1945). There are two kinds of personal jurisdiction: general and specific
jurisdiction.

Because plaintiffs do not assert general jurisdiction, this court has dgusuhction
over nonresident defendants if the “controversy is related t@ases out of” a defendast
contacts with the forum.Helicopteros Nacionales de Colom., S.A. v. H&li6 US 408, 414
(1984), quotingshaffer vHeitner, 433 US 186, 204 (1977). The Ninth Circuit uses the
following threepart test to analyze whether a pastyninimum contacts meet the due process
standard for the exercise of specific personal jurisdiction:

(1) The non-resident defendant must msgfully direct his activities or
consummate some transaction with the forum or resident thereof; or
perform some act by which he purposefully avails himself of the privilege
of conducting activities in the forum, thereby invoking the benefits and
protectons of its laws;

(2) the claim must be one which arises out of or relates to the defendant’
forum-related activities; and

(3) the exercise of jurisdiction must comport with fair play and substantial
justice, i.e. it must be reasonable.

Core-Vent Corp. v. Nobel Indus., ABL F3d 1482, 1485 {9Cir 1993), quotind.ake v. Lake

817 F2d 1416, 1421 {aCir 1987).
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“The plaintiff bears the burden of satisfying the first two prongs of thé test.
SchwarzeneggeB74 F3d at 802 (citation omitted)If the plaintiff fails to satisfy either of these
prongs, personal jurisdiction is not established in the forum state. If the plsuitiéeds in
satisfying both of the first two prongs, the burden then shifts to the defendpregderit a
compelling casethat the exercise of jurigdion would not be reasonabléd, quotingBurger
King Corp. v. Rudzewica71 US 462, 476-78 (1985).

If the district court decides a motion to dismiss for lack of personal jurisdiettbout
an evidentiary hearing, such as here:

thenthe plaintiff need only make a prima facie shiogvof the
jurisdictional facts.Absent an evidentiary hearing this court only
inquirgs] into whether [the plaintifE] pleadings and affidavits make a
prima facie shaing of personal jurisdiatin. Uncontroverted allegations
in the plaintiffs omplaint must be taken as tru€onflicts between the

parties over statements contained in affidavits must loévessin the
plaintiff’s favor.

Boschetto v. Hansing39 F3d 1011, 1015{&Cir 2008) @lterations in original; internal
guotation marks and citationsnitted),cert. denied 555 US 1171 (2009).

2. Fiduciary Shield Doctrine

The individual defendantsitially contend that they are not subject to personal
jurisdiction in Oregon based on the “fiduciary shield doctrine.” “Under the fidustaeld
doctrine, a persor’mere association with a corporation that causes injury in the forum state is
not sufficient to permit that forum to assert jurisdiction over the perdbavis v. Metro Pods.,
Inc., 885 F2d 515, 520 {oCir 1989). However, the fiduciary shield may be disregarded “in
cases in which the corporation is the agent or alter ego of the individual defendanivhere
there is an identity of interests between the corporata the individuals.ld at 520-21

(citations omitted).
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Here plaintiffs allege that MIC “is an alter ego of” the individual defetslaased on “a
unity of interest and ownership,” “commingling of property rights or intereatsj’acting “in
concet” in the TCPA violations. Second Amended Complaint, § 38. As defendants contend,
thoseallegationsaretoo conclusory to pass muster, even apleading stage.

Even so, the fiduciary shield doctrine is not a question of constitutional signifieadce
does not limit personal jurisdiction states that have statutes exiaggurisdiction to the limits
of due processDavis 885 F2d at 522 (concluding that Arizosdlong-arm” statute extended
jurisdiction to constitutional due process limits and waislimited by the fiduciary shield
doctrine). Instead, “[e]ach defendantontacts with the forum State must be assessed
individually.” Id at 521 {nternalquotation marks and citatiamitted). Similar toArizona,
Oregonslong-arm statutextendgurisdiction to the limits of constitutional due process.
Accordingly, as this court has recognized, in Oregon “there is no fiduciary shoéddgpyn and
the court may assert personal jurisdiction over the individu&sirison v. Bally Total Fitness
Holding Corp, No. 04-1331-PK, 2005 WL 3143105, at *2 (D Or Nov. 23, 2005).

Urging this court to reach a contrary conclusion, the individual defendants citalseve
decisions to invoke fiduciary shield protectionOregon Wong v. Wongl34 Or App 13, 18,
894 P2d 519, 52¢1995) (in the absence of evidence that the defendant acted as the “alter ego”
of the partners, signing a letter in his capacity as president was not akeactiahim
individually” and could not constitute purposeful contact wite@on);Sidco Indus., Inc. v.
Wimar Tahoe Corp.768 F Supp 1343, 1349 (D Or 1991) (“corporate officer who has contact
with a forum only in performance of his official duties is not subject to the penswmisaliction
of the courts in that forum”Padfic Cornetta, Inc. v. Jun@18 FRD 250, 255 (D Or 2003)

(dismissing corporate officers and principals on the groundsithians taken by them itheir
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official capacities as representatives of the companies are insufficient & ateais for
jurisdiction”). None of those cases, however, address jurisdiction over persordlegeaaly
violated the TCPA or disregard Oregon’s long-arm statute. As discussed beloovat®r
officers may béneld individually liable under the TCP# as alleged herg¢hey personally
participated in or otherwise authorized the commission of wrongful acts, even ibadehalf

of a corporation. Thus, the fiduciary shield doctrine doegratéctthe individual defendants
from being subjected tpersonajurisdictionin Oregonfor alleged violations of the TCPA.
Instead, the question is whetlassertingpersonal jurisdiction over them under Oregon’s long-
arm statuteomports with the due process requirements of the United States Constasition
discussed below.

3. Secific PersonalJurisdiction

a. Purposeful Direction

The first prongor specific jurisdictiorcontains two distinct concepts: purposeful
availment and purposeful directio®chwarzeneggeB74 F3d at 802. The purposeful availment
analysis most often applies to suits sounding in contract, while the purposefubdisetiysis
more readily applies in suits sounding in tort, as h&técitations omitted).Purposeful
direction is analyzed using a thrpart “effects testrequiring thathe defendant allegedly:

“(1) committed an intentional act, (2) expressly aimed at the forum state, §8)g¢aarm that

the defendant knows is likely to be suffered in the forum stafiavrix Photo, Inc. v. Brand
Tects., Inc, 647 F3d 1218, 1228LCir 2017 (internalquotation marks omittedyert denied

132 S Ct 1101 (2012)The test may be satisfied even if the defendant has no physical contact

with the forum stateSee, e.g.SchwarzeneggeB74 F3d at 803.
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Plaintiffs allege thatheindividual defendants purposefully directed their activities to
Oregon because théyrmulated, directedmplementegand ratified a telemarketing scheme
aimed atall 50 states.Given that eackelephone number required an area code, and each area
code is associated with a specific stataintiffs assert thathis planning and programming
resulted in the individual defendants intentionally targeting Oregon as one of tla¢eS0 st
included in their telemarketing schem&s a result, they reasonably should have knthaih
telemarketing to Oregaelephone numbers would cause harm to persons in Oregon.

The individual defendants respond first that, in the era of cellular telephones, yot ever
telephone number with an Oregon area code belongs to a person located in Oregon. Although
true, many telephone numbers with an Oregon areainddetare located in Oregon, such that
the individual defendants knew or should have known that the telemarketing seasmaiened
at persons irOregon

Second, the individual defendaargue that the mere oversight of MIG telemarketing
operations is an insufficient basis on whiohmpose personal liabilitgn them for violations of
theTCPA. As discussed below, the Second Amended Complaint contains sufficient allegations
of per®onal participation by the individual defendants to state a claim against them wnder th
TCPA. These allegations are sufficient to satisfy the purposeful direction prdhg téffects
test.”

b. Arising out of Forum Related Activities

In determiningwhethera plaintiff’s daim arises out ofthe defendans conduct directed
towards the forumthe Ninth Circuit follows the “but for” testMyers v. Bennett Law Offices
238 F3d 1068, 1075 t(‘QCir 2001). Plaintiffs must show that they would not havéesed an

injury “but for” the defendantdorum-related conductid.
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Plaintiffs allege thatheindividual defendants designed, implemented, and ratified
telemarketing practices thitlC directed at Oregon residents. Thus, but-foirtbenduct, no
injury would have been suffered blamtiffs. Thus, this second promgr specific jurisdictions
met.

c. Reasonable and Fair to Assert Jurisdiction

Since plaintiffs have madepgima facieshowing that specific jurisdiction exists, the
burden shifts to the individual defendants to makeaaripelling casethat the exercise of
personal jurisdiction over them would be unreasonabézh Heads, Ina:.. Desktop Serv. Cir
Inc., 105 F Supp2d 1142, 1052 (D Or 200The reasonableness of the exerokpersonal
jurisdiction is dependent on seven factors:

(1) the extent of the defendants’ purposeful injection into the
forum statés affairs; (2) the burden on the defendant of defending
in the forum; (3) the extent of the conflict with the sovereigrfty
the defendans state; (4) the forum staseinterest in adjudicating
the dispute; (5) the most efficient judicial resolution of the
controversy; (6) the importance of the forum to the plaistiff’
interest in convenient and effective relief; and (@) élistence of

an alternative forum.

Dole Food Co., Inc. v. Watt803 F3d 1104, 1114 {Cir 2002).

i. Purposeful Injection

If a court determines that a defendant has purposefully directed its actibas@atum
state, as discussed above, tHenpgurposeful injection factor favors the plaintiee
CollegeSource, Inc. v. AcademyOne, 1663 F3d 1066, 108@" Cir 2011)(citation omitted)
(“Actions directed at a forum resident expected to cause harm in the forutitutenmirposeful
injection.”). Accordingly, this factor favors jisdiction in Oregon.

i

I
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ii. Burden on Defendant

All of the individual defendants reside in Florida and will be burdened by defending this
casein Oregon. Howevegiven the current advances in trangptation and
telecommunications and the increasing interstate pradtiegvpany burden [of litigatiomn a
forum other than one’s residence] is substantially less than in days frhat.’1080 (alterations
in original, additional citations omittgdquotingMenken v. Empb03 F3d 1050, 1060T€I:ir
2007);see alsorech Heads, Inc105 F Supp2d at 10524[t travel is neither prohibitively
expensive nor time consuming, and [tledéethdant] hasetained local counsel”’Am. Auto.
Assn, Inc. v. Darba Enters., IncNo. C 09-00510 SI, 2009 WL 1066506, at(MD Cal April
21, 2009)same). “Ay burden on [defendants] can be reduced by conducting their depositions
in Florida and througthe use of teaiology.” Alt. Legal Sol'ns v. Ferman Mgmt. Servs. Corp.
No. 07-880ST, 2008 WL 65584, at *9 (D Or. Jan. 4, 200&ccordingly, this factor is neutral.

iil . SovereigntyConcerns

Theindividual defendants argthat Florida has an interest in regulating Flottdeed
activities. Howeverthe concerner sovereigntys whether Oregors exercise of jurisdiction
over a Floridaesidentwould conflict with Florida state lawAm. Auto. Ass’n2009 WL
1066506, at *6. Sincethe TCPA is a federal law, no conflict with Florida state law exists.
Accordingly, this factorfavors jurisdiction in Oregon.

iv. Forum’s Interest in Adjudication

The Ninth Circuit assumes that a forum stamedintains a strong interest in providing an
effective means of redress for its residents tortiously injlirdélanavision 141 F3d at 1323,
quotingGordy v. Daily News, L.P95 F3d 829, 836 (8Cir 1996). Accordingly, thifactor

favors jurisdiction in Oregon.
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v. Efficient Judicial Resolution

This factor focuses on the location of the evidence and witheAseghen determining
the burden on defendant, this factor “is no longer weighed heavily given the modemnoesdva
communication and transportationd at 1323 (citation omitted)Sincemost evidence in this
case may be produced electronicalhdsincekey depositions may be taken in Florida
elsewherehrough the use of technologis factor ismeutral.

vi. Burden on Plaintiffs

Plaintiffs will be burdened by litigating this case in Florida. However, “in tintsiit, the
plaintiff’s convenience is not of paramount importahdeole Food Cqg.303 F3d at 1116
(citation omitted). Accordingly, this factor is neutral.

vii. Alternative Forum

Florida is an alternative forum. awever, the existence of an alternative forum only
becomes an issu‘'when the forum state is shown to be unreasoriaklellegeSource653 F3d
at 1080 internal quotation marks and citations omijted@he individual dfendants haveot
established that@gon is an unreasonable forum.

viii. Conclusion

Weighingthese seven consideratiotise individual @fendans fail to present a
compelling case that the exercise of jurisdicbeer them in Oregon would be unreasonable.
Therefore, their motion to dismiss based on the lack of personal jurisdiction is denied.

B. Failure to State a Claim

Even if personal jurisdiction exists over them, the individual defendartsdismisa of
this action pursuant to FRCP (bX6) for failure to state a claim for violating the TEPFirst,

they asserthat plaintiffs fail toidentify any telephone numb#rat was calledh violation of the
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TCPA. In support, they cita district courcasewhich required the plaintiff to pledter cellular
telephone numbeptherwise TCPA defendants are forced to make educated guesses as to
which telephone number belgsito a newly filed plaintiff.”Strand v. Corinthian Colleges, Inc.
No. 1:13€ev-1235, 2014 WL 1515494, at *3 (WD Mich Apr. 17, 2014).

However,Strandis contrary to most other district coyrtscluding many in the Ninth
Circuit, that do not require such detail at the pleading stage in order to provide adequate notice to
a TCPA defendantCrawford v. Target Corp.No. 3:14€V-0090B, 2014 WL 5847490, at *3-4
(ND Tex Nov. 10, 2014) (rejectingtrandand finding that “a plainti’s specific telephone
number is not essential to providing a defendant notice of the conduct chaBgat v.
Caribbean Cruise Line, IncNo. CV 13-8246PCT-PGR, 2014 WL 880634t *3 (D Ariz
Mar. 6, 2014);Manfred v. Bennett Law, PLLGlo. 12CV-61548, 2012 WL 6102071, at *2 n2
(SDFla Dec.7, 2012) (“Plaintiff need not allege his specific cellular telephone nunithes.
statute simply states that the call must be matantotelephone number assignedto a . ..
cellular telephone servicé); Rolinson v. Midland Funding, LLONo. 10ev-2261MMA (AJB),
2011 WL 1434919, at *3 (SD Cal Apr. 13, 201fefferal'notice pleading standards do not
require a plaintiff to allege details at the pleading state about the time and ‘cohéssdry
telephone call’) quotingKramer v. Autobytel, IncNo. 10ev-02722 CW, 2010 WL 5463116t
*6 (ND CalDec. 29, 2010Q)Reyes v. Saxon Mort§ens., Inc, No. 09¢v-1366DMS(WMC),
2009 WL 3738177, at *4 (SD Cal Nov. 5, 2009 CPA claim adequately stated by allegthgt
the defendant “frequently made calls to Plairgtitfell phone using an automatic telephone
dialing system (including an automated dialing machine, dialer, andiealéo} and an artificial

or prerecorded voice”).
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Here plaintiffs have madsufficient factual allegations regarding defendactdls in
violation of the TCPA to survive a motion to dismisé§l] f‘there is a question about the phone
number at issue, it can be addressed through discovéagKson v. HSBC Magt Sens,, Inc,,

No. 2:14-CV-1240-RDP, 2014 WL 5100089, at *4 (MIa Oct. 10, 2014)see alsdprogis V.
Suntrust BankNo. 6:13€V-635-0rl-37, 2013 WL 2456090, at *2 (MD Fla June 6, 2013)
(information such as the frequency of the calls, the date of the class, ardpgherte nurber
from which the call were resed “is more likely to be in Bfendanits records and accessible
through discovery”).

Second, the individual defendants argue that the Second Amended Complaint fails to
allegefacts sufficient to support individual lidity for violating the TCPA As a general rulef
agency lawthepersonaliability of a corporate director or officer must be “founded upon
specific acts by the individual director or officelUnited States v. Rgi866 F App’'x 781, 782
(9™ Cir 2010). Although the Ninth Circuit has not ruled on this issue, numdistiist courts
have held that corporate actonsy be heldndividually liable for violating the TCPA where
they*had direct, personal participation in or personally authorized the conduct found to have
violated the statuté. Sandusky Wellnesse@ter, LLCv. Wagner Wellness, IndNo. 3:12CV-
2257, 2014 WL 1333472, at {BID OhioMar. 28, 2014), quotin@exasv. Am. Blastfax, Ing¢.
164 F Supp2d 892, 898 (WDex 2001) seealso Jackson Five Star Catering, Inc. v. Beason
No. 10-10010, 2013 WL 5966340, at *4 (ED Mich Nov. 8, 2013) (pergmaréitipation in the
payment forand authorizatioof fax ads is sufficient to render a corporate officer liable under
the TCPA);Van Sweden Jeweletsc. v. 101 VT, In¢.No. 1:10ev-253, 2012 WL 4074620
(WD Mich June 21, 20)2Maryland v. Universal Election§g87 F Supp2d 408, 415-16 {id

2011) (“[1Jf an individual acting on behalf of a corporation could avoid individual liabiitg
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TCPA would Isse much of its force.;’Versteeg v. Bennett, Deloney & Noyes, P7Z5 F
Supp2d 1316, 1321 (/yo 2011) BaltimoreWash Tel. Co. v. Hot Leads C&84 F Supp2d
736, 745 (DMd 2008) (observing that if theefendants, who were the sadefendants as in
Anerican Blastfax“actually committed the conduct that violated the TCPA, and/oractively
oversaw and directed the conduct,” they could be held individually liable for theosgatut
violations);Covington & Burling v. Int' Mktg. & Research, IngcNo. CIV A 01-0004360, 2003
WL 21384825, at *6 (DC Supépr. 17, 2003) (holding that corporate executives were
personally liable because they “set company policies and [oversavg-diay-operations” and
were “clearly involved in the business practicesittiolated the TCPA)Where courts have
declined to find personal liability, there has been little evidence of therabepafficets direct
participation in the wrongdoingSee, e.gMais v. Gulf Coast Collection Bureau, Inlo. 11-
61936CIV-SCOLA, 2013 WL 1283885 (SPBla Mar.27, 2013).

As noted by defendantslIC was a large operation with many employessdplaintiffs
do not allege that any of the individual defendawsr placedr participated iratelemarketing
call. However, plaintiffs do allege that the individual defendants were responsiblesigning
and implementing all activity by MIG telemarketers, including deliberately turning off all Do
Not-Call lists. Second Amended Complaint, I 35. In addition, three of them “personally
received numerous emails concerning requests to stop the calls by membestefttal De
Not-Call Class,” but ignored them and continued to cause MIC to make telemarkdé8ngitta
its Do-No-Call lists disabled.d, { 36. These allegations go wddeyond the bare assertions in
Mais, for example, that the defendant, who was vice president and 20% owner, controlled and

authorized th@oliciesand practices regarding the TCPA.
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The evidence may indeed prove that the individual defendants did not personally play
any role in causing the TCPA violations. However, unlike many of the casgbygitkefendants
which were decided on summary judgment motions, this motion is directed onlgatiate
which must be accepted as true. In that regardc#isis is moranalogous th.&A Designs,

LLC v. Xtreme ATVs, In8B60 F Supp2d 1196, 1200 (D Or 2012), which fospécific personal
jurisdiction overanon-residentveb designewho intentionally directed her actions towards
Oregon by designing an interae corporatavebsite that allegedly infringed plaintisf
trademark.The allegation that the defendant “personally” designed the website is similar to
plaintiffs’ allegations that the individual defendants “personally” participated in thalilleg
conduct. In other words, the individual defendants are alleged to be primary padiaipiduet
TCPA violations, much as a puppeteer pulls a puppet’s stgogsywell beyond the routine
functions of corporate officers and, thus, knew that the alleged conduct would cause harm t
Oregon residents.

Finally, defendants also contend that it is impossible for them to discern which of them is
alleged to have done what because they are improperly lumped together as cgwattiie,
general actsHowever, the algations in the Second Amended Complaint do differentiate
between the individual defendants. In addition, plaintiffs point to information in the public
domain,as well as pleadings amdn-confidential deposition testimony another casehat
support eery allegationincluding specific conduct bgach ofthe individual defendantsDaudt
Decl. (docket #30):x. E (Chart).It is disingenuous at this point for the individual defendants to
rely on FRCP 8(a) to claim that the allegations are inadequatieeiorto form a response.

Thus, the individual defendantsiotion to dismisgor failure to state a claimoined in

by MIC, is denied.
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[I. Motion to Strike Class Allegations

Plaintiffs seek to represent three putative classes defined as follows:

Cell Phone Class: All persons in the United States to whom:
(a) Defendants made one or more momergency telephone calls;
(b) to their cellular telephone number; (c) through the use of an
automatic telephone dialing system; and (d) at any time in the
period that begins four years before the date of filing this
Compilaint to trial.

Internal DoNot-Call Class: All persons in the United States who:

(a) received more than one telemarketing call, initiated by

Defendants; (b) more than 30 days after requesting met&ive

further telemarketing calls; (c) in a-h2onth period; (d) on their

cellular telephone line or residential telephone line; and (e) at any

time in the period that begins four years before the date of filing

this Complaint to trial.

National DaNot-Call Class: All persons in the United States who:

(a) received more than one telephone solicitation call, initiated by

Defendants; (b) in a 12-month period; (c) on their cellular

telephone line or residential telephone line; (d) whose cellular or

residental telephone line number(s) appear on[MENCRY];

and (e) at any time in the period that begins four

years before the date of filing this Complaint to trial.
Second Amended Complaiftp4.

Gesler seeks to represent the Cell Phone Class; Gesler and Leubben seekdotrdya
Internal Do-Not-@ll Class; and Ott seeks tepresent the NationaldNot-Call Class.
Pursuant to FRCP 12(fyJIC movesto strike the class action allegations in their entirety

because: (1) each class is unascertairabémcompasag a substantial number of individuals
who suffered no harm and, thus, lack standingin@yidual issues will impermissibly
predominate over common issues; and (3) a class action is not the superior method of

adjudication. Plaintiffs oppose thisotion on the basis that it is premature prior to

commencement of discovery and that the classes are ascertainable.
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Class allegations may be stricken at the pleading stagem v. CalCity Dev. Ca.509
F2d 205, 212 (8 Cir 1975). However,motions tostrike class allegations are generally
disfavored because “a motion for class certification is a more appropriatéetVébi testing the
validity of class claims.Thorpe v. Abbott Lab., Inc534 F Supp2d 1120, 1125 (ND Cal 2008).
Such motions are granted omfere ‘the complaint demonstrates tlaatlassaction cannot be
maintained.” Tietsworth v. Sears, Roebuck & C820 F Supp2d 1123, 1146 (ND Cal 2010).
The*granting of motions to strike class allegations before discovery and imeewd a motion
for class certification is raréand has happened only in those limited circumstances when “the
class definition is obviously defective in some waférkins v. LinkedIn CorpNo. 13CV-
04304-LHK, 2014 WL 2751053, at * 20 (ND Cal June 12, 2014),iqgatyons v. Bank of Am.,
NA, No.C 11-1232CW, 2011 WL 6303390, at *7 (ND Cal. Dec. 16, 2011).

This is not the first TCPA class action brought against MIC. In June 2013, the same
counsel representing plaintiffs in this action filed a putative TCPA class aganst MIC in
King County, Washington Superior Court, which MIC removed in July 2013 to the Western
District of Washington.Southwell v. Mortg. Investors Corp. of Ohio, Ing¢o. 13-1289MJP
(“Washington Action”). Plaintiffs in the Washington action proposed to certifg ttliasses, a
Washington Class, a National Dist-Call Class, and an Internal Ddet-Call Class The latter
two classes are the sametas of the proposed classes in this action. On August 12, 2014,
Chief Judge Marsha J. Pechman denied plaintiffs’ Motion for Class Certifidzdsed on
plaintiffs’ failure to demonstrate numerosity by a preponderance of the evidence and based on
the predominance of individual issues of consent for the Intern&ldd@all class.Southwellv.
Mortg. Investors Corp. of Ohio, IndNo. C13-1289-MJP, 2014 WL 3956699 (WD Wash Aug.

12, 2014) (“Class Certification Order”); Exposito Decl. (docket #52), Ex. A. Two degys la
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Judge Pechman granted in part and denied in part defendants’ Motion for Summaryndudgme
based on a factual issue as to whether MIC qualified for the TCRafe Harbor” defense and
on a consumer’s ability to revoke any purported consent by making a cosypesiffe denot-

call request.Southwell No. C13-1289-MJP, 2014 WL 4057166 (WD Wash Aug. 14, 2014)
(“Summary Judgment Order"Daudt Decl. (docket #62), Ex. 1. Slagerdenied plaintiffs’

motion to amend the complaint to add Ott as a plaintiff. On September 10, 2014, the parties
dismissed the Washington Action with thight to appeal (described by the parties as a
“headless” class action).

This action filed by three Oregon citizens is substantially identical to the Wéasthing
Action, with two principal differences. First, this action names four MIC eyegl® and
execuives as individual defendants in addition to MIC. Second, it includes a Cell Phone Class.

MIC’s motion rests heavily otine Class CertificatiorDrderentered by Judge Pechman
the Washington Actiodenyingclass certificatiorof two of the three putate classesExcept
for the substitution of the proposed class representathese two classes aigentical to the
Internal DoNot-Call and National B-Not-Call classesn this action After full discovery,

Judge Pechmaroncluded that plaintiffs hadiled to demonstrate numerosugder FRCP 23(a)
by a preponderance of the evidenass Certification Ordeast *2. In the alternative, she
concludedhat aninternalDo-Not-Call class cannot be certifiethder FRCP 23(d)ecause
individual issues of consent cannot be resolved on a classwide basis, defeating premomina
Id, at *6. However, sheuled that consent does not present a barrier to certification afiansl
Do-Not-Call Registry class because MIC produced no evidence of “the writtemgsson

required toeexempt it from NDNCR restrictions.” Id, at *5.
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Although collateral estoppel principles cannot bind members of putative classeste
never certified, federal courts are expected “to apply principles of coonésch othes clas
certification decisions when addressing a common disp@mith v. Bayer Corp131 S Ct
2368, 2382 (2011). This is due to tipelicy concerns” that arise when class counsel makes
repeated efforts to certify the same class “by the simple expediemaoging the named
plaintiff in the caption of the complaifitld at 1281 (internal quotation marks and citation
omitted) Applyingthe principles of comityn order to save the resources of the courts and
parties this court viewshe Class Certificatbn Order in the Washington Action as a rebuttable
presumption against certification of the same classes in this @esBaker v. Microsoft Corp.
851 F Supp2d 1274, 1278 (WD Wash 2012).

Here, as irBaker, another court has deniethss certificatiorof two of thevirtually same
classes. Indeed, this action was filed only after Judge Pechman rejectexing @t add Ott as
a proposed class representative in the Washington AciisitheSupreme Court explained,
“our legal system generally relies prninciples ofstare decisi&nd comity among courts to
mitigate the sometimes substantial costs of similar litigation brought by different pldintiffs
Smith 131 S Ct at 2381.

This courtdisagrees with the characterization by plaintiffs that JudgbrRan made only
an evidentiary ruling and that plaintiffs should be allowed the opportunity in thisacab&in
more information through additional discovery in order to bolster certification of thayaut
classes. The parties expended a substantial amount of time and resources byea ful
litigating the Washington Actioand developed an extensive record with thousands of pages of
documents from MIC and extensive briefing on the class certification isSi@qlaintiffs

proof of numerosity failed. This court cannot condone the effort by plaintiffs’ counselke
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an endrun around thaadverseauling by attempng to certify the same classes here with
differentclass representatives

That being said, it is not evident on the face of the Second Amended Complaint that the
putative classes fail to meet the numerosity requirement of FRCP 23(a). To tlaeycant
alleges the “the Classes each have more than 1,000 members.” Second Amended Complaint
1 65. Therefore, a motion to strike is not the appropriate proceahlniale to test the class
allegations with respect to numerosity, &nC doesnot purport to do so. Insteadd)C
challengsthe class allegatiorisased on the laakf ascertainability, commonalitgnd
superiority. Judge Phmandid not address the Cell Phone Class which was not pled in the
Washington Action. In additiorsheruled in favor of plaintiffs on the FRCP 23(b) issue for the
National DeNot-Call Class for which consedtd “not appear to be a barrier to class
cerification.” Class Certification Order, at *5C’herefore, the courhustaddresghechallenges
made by MIC

A. Ascertainability

First, MIC arguesthat the putative class arenotascertainable because they contain
members who lack standing to asseT CPA claim.That lack of standing is premised on
individuals who: (1) consented to be called or “opted in;” (2) had an existing business
relationship with MIC; (3) received calls on their business numbers; or (4)ca#ed during the
30-day grace eriod for compliance with do-natall requests According toMIC, individuals
who fall into these categories do not have a viable TCPA claim.

Although not expressly required by FRCP 23, a proposed class must be ascertainable
meaning that “membership miLbe determinable from objective, rather than subjective, criteria.”

Kristensen v. Credit Payment Sen&s12-CV-00528-APG, 2014 WL 1256035, at *6 (D Nev
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Mar. 26, 2014), quotinglavier v. Phillip Morris USA In¢.787 F Supp2d 1075, 1089 (ND Cal
2011). “The proposed class definition should describe a set of common charactefigtiests
to allow a prospective plaintiff to identify himself or herself as havingla to recover based on
the description.”ld, quotingVandervort v. Balboa Capital Cor287 FRD 554, 558 (CD Cal
2012).

Contrary toMIC’s characterizatiorthe Class Certification Ordeever decided whether
the proposed classes were ascertainable because it only addressed the suffitiency o
plaintiffs’ numerosity evidence. JudgedPenanstatel onlythat the process used by the
plaintiffs’ expertto estimate the number of violatiossffered from defects, including “the
inability to ascertain whether the individuals had later consented to be calless CI
Certification Order, at *4 Her use of the word “ascertaini that contextloes not convefier
ruling into more than a rejection plaintiffs’ evidence to support numerosity.

1. Cell Phone Class

The Cell Phone Class includes a set of characteristalisfrom MIC, initiated by an
automatic telephone dialing system, to a cellphone, within the last four yeéetsalow
prospective class members to identify themselves as having a right to recovetUd8€
8§ 227(b)(1)(A)(iii). Since that state containo exceptia for calls to a person with whom the
telemarketer haan existing business relationship or to business numbers and contains no grace
period,MIC’s only basidor asserting that this class is not ascertainalileeisnclusion of
individuals who consented receive calls.

Consent, however, does not create an ascertainability issue for several. réasins
“the class definition does not turn on consent, and consent is more appropriately dddrdese

Rule 23(b)(3)’s predominance inquiryKristengen, 2014 WL 1256035, at *6.
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SecondMIC erroneously contersdhat plaintiffs must allege and protreelack of prior
express consentn Grant v. Capital MgmtSens., L.P., 449 Fed App’x 598, 600 n1{<ir
2011), theNinth Circuitheld that “expres consentis not an element of a TCPA plaintisf
prima facie case, but rather is an affirmative deféoseshich the defendant bears the burden of
proof.” In support, it cited the FCC’s conclusion “that the creditor should be respowsible f
demonstrating that the consumer provided prior express consent” beébaugeditor is “in the
best position to have records kept in the usual course of business showing such consent.”
Rules and Regulations Implementing the [TCRS] FCC Rd 559, 565 { 1QJan 4, 2008).
Manydistrict courts including thosén the Ninth Circuit have followedGrant. Sailola v. Mun.
Servs. BureauCiv. No. 13-00544 HGRLP, 2014 WL 3389395, at *7 (D Haw July 9, 2014);
Gaines v. Law Officef Patenaude & Felix, A.P.CNo. 13cv1556}LSDHB), 2014 WL
3894348, at *4 (SD Cal June 12, 2018Iins v. Medco Health Solutions, Inblo. 4:12CV2141
TIA, 2014 WL 1663406, at *6 (ED Mo Apr. 25, 2014) (citing case®inrichs v. Wells Fargo
Bank, N.A.No. C 13-05434 WHA, 2014 WL 985558,*2-3 (ND Cal Mar. 7, 2014)Shupe v.
JPMorgan Chase Bank of ArjNo. CV 11-0050IFUC-RCC,2012 WL 1344820, at *dD Ariz
Mar. 14, 2012).

MIC, however points toMeyer v. Portfolio Recovery Assad_LC, 707 F3d 1036, 1043
(9™ Cir 2012),cert denied 133 S Ct 2361 (2013), which stated, in the context of conditionally
certified a class for a preliminamjunction,that “[t|he three elements of a TCPA claim are:
(1) the defendant called a cellular telephone num@¢using an ATDS]; (3) without the
recipients prior express consentOnedistrict courthasinterpretedMeyer, contraryto Grant, to
require a TCPA plaintiff to prove the lack of prior express consgeeSmith v. Microsoft

Corp., 297 FRD 464, 471 (SD Cal 2014Méyermandateshat it is Plaintiffs burden to show a
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lack of express prior conseit. HoweverMeyerdid not decide whether plaintiff must
affirmatively plead a lack of consent in order to survive a motiosttike at the pleading stage.
In light of the specifiquling in Grantand the FCQ statement$mithis not persuasive.

Since he face of the Second Amended Complaint does not reveal that MIC had express
consent before it called cell phonbHC’s speculation that some members of the Cell Phone
Class mayave given their express consent is not sufficient to strike that class atgeation
for lack of standing.

2. Internal Do-Not-Call Class

MIC argues thainternal DeNot-Call Class isnot ascertainable becauséncludes
individuals who consented to be called, had an existing business relationship with Mi@:dec
calls on business numbers, or were called within the 30-day grace period for coeaplianc

Contrary to MIC’s argument, criterion (f)more than 30 days after requesting not to
receiwe further telemarketing callsit the proposed Internal Didet-Call class definition
accounts for 80-day grace period favlIC to process internal do-netll requests.n addition,
the classlefinition does not exclude people with whom MIC had an existing business
relationship because a company spedtenotcall request, as requiréd satisfy criterion (b),
terminates any establishedsiness relationshifsee47 CFR 8§ 64.1200(f)(5)(i) (The
subscribers sellerspecific denot-call request . . terminates an established business relationship
for purposes of telemarketing and telephone solicitation even if the subscriber cotdidoe
business with the sell&).

That leaves the issue of conseltlC claimsthat the Internal DdNot-Call Class
includes individuals who made a do-not-call request, but later changed their mindkezhtbas

be called, citing 47 CFR 8§ 64.1200(d)(5):
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(5) Affiliated persons or entitietn the absence of a specific
request by the subscriber to the contrary, a residential subsriber’
do-notcall request shalpply to the particular business entity
making the call (or on whose behalf a call is made), and will not
apply to affiliated entities unless the consumer reasonably would
expect them to be included given thendfication of the caller

and the product being advertised.

Plaintiffs argue thapotential violators have no defense on the basi®$engiventhe

absence othe words “consent,” “invitation,” or “permission” anywhere in that regulation.
However, when addressing whether common questions of law or fact predominate under
FRCP23(b)(3), Judge Pechman did “not read the regulation in the same way,” expllaating
“[ t]he regulation clearly contemplates an exemption based specific request to the doary,
with no restriction as to the form that the request takes.” Class Cemificatder, at *6.She
interpreted both that regulation and a similar Washington statute as contaormisgrit
defensestwhich “raise the specter of individualized inqgesi” Id.

Plaintiffs submit thattludge Pechmamisread4d7 CFR 8§ 64.1200(¢p) which states only
that a consumé&s request not to be called again applies dalthe callers “affiliated entities” if
the consumer makes a “specific request” not to dedcaly affiliated entities.This is adisputed
legal issuavhich generally should not be resolved on a motion to strike. In addition, were this
court writing on a clean slate, it would agree with plaintifiterpretation. However,this court
is compeled to honor the principles of comigndfollow the ruling of the Washington Action
unless and untthat ruling isreversed on appeaEven so, the issue of consent does not create
an ascertainability problem that justifies striking class allegatiarisjdomore appropriately

addressed under Rule 23(b)(3)’'s predominance inquifyistensen 2014 WL 1256035, at *6.

3. National DoNot-Call Class

MIC also contendthat the National DdNot-Call Class is not ascertainable for the same

reasons as thaternal DeNot-Call Class. In that regard, plaintiffs concede that this class
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definition is deficientand should be amended to exclude individuals who received rcatis f
MIC within 30 days ofegisteringon the NDNCR or who had an established business
relationship with MIC. When courts have granted motions to strike class allegy&dr failure
to define an ascertainable class, they also have granted leave to @eehigtsworth 720 F
Supp2d at 1147Since ths particular amendmet not futile, it will be allowed.

B. Commonality

Although MIC styles its argument as one based on commonglgyssentially an
argument based on predominant€he ‘rigorous analysis’ contemplated by tBepreme
Court’s recent class certification rulings rees discovery and development of teeord.”
Perkins 2014 WL 2751053, at *2@jting Amgen Inc. v. Conn. Ret. Plans & Trust
Funds 133 S Ct 1184, 1194 (2013 P]redominance requires a qualitative assessment
too; it is not bean counting.Butler v. Sears Roebuck & Gar27 F3d 796, 80@™ Cir 2013).
Thus, predominance questions are, by their nature, ill-suited to resolution on a motiike to st
Perkins 2014 WL 2751053, at *20.

As discussed above, the issue of consgatts all three classe$express consent” as an
affirmative defensé¢based orGrant) for the Cell Phone Class, a “specific requéptirsuant to
Judge Pechmas interpretation o7 CFR 8§ 64.1200(d)(5j9r the Internal DeNot-Call Class,
and a “signed, written agreemelitinder 47 CFR 8 64.1200(c)(2)(ifpr the National DeNot-
Call Class.MIC argues that individual issues of consent will necessarily predominate over
commonissues for all three classes.

With respect to the Internal Edot-Call Class, Judge Pechmimund “thatthe issue of
consent cannot be resolved on a classwide basis, but would instead require individuasinquir

into the circumstances under which calls were placed to each potential class mendss.” C
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Certification Order, at *6 Her ruling was basedn MIC's evidence “that it obtained consent
from consumers from multiple sources: several webpages, responses to mailingsespent
callsseeking information, or prior business relationships” and “no single database Imtiaic
consent information upowhich [it] relied is maintained.ld. There is no reason for this court
to believe that MICs evidence will diffeiin this action. Therefore, applying the principles of
comity, individualized issues of consent presented on the face of the Second Amended
Complaintpreclude a finding of commonality or typicality for the Internal Bat-Call Class.

However, the consent issue is quite different with respect to the other two putative
classes.This court “cannot determine from the face of the pleadingsathkss is not certifiable
as a matter of law, as there are factual and legal issues yet to be determyoed.?. Coxcom,
Inc., 718 F Supp2d 1232, 1236 (SD Cal 2009).

With respect to the Cell Phone Class, unless and until MIC comes forward wih som
evidence that it receivaatior express consent before it called putative class members, there is no
barrier to certification. This is not a matter tbah be resolved from the face of the Second
Amended Complaint and, thus, is not a basis for striking ttlass allegations.

With respect to the National Bidot-Call Classthe burden also falls on MIC to produce
a signed, written consent from the person called. Judge Pechman rejectegpivfiorted
evidence of consent because it “produced no evaehthewritten pernmisson required to
exempt it from NDNQ restrictions. As far as the NDNCR class is concerned, consent does not
appear to be a b@er to class certification.” Class Certification Order, at t®n a motion to
strike, this court cant@ssume that MIC will resolve thevidentiary problem.

1

I
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C. Superiority

MIC also argues that theass allegations should be stricken because they fail to show
thata class action is superior to other methods of adjudication. BRiEP 23(b)(3)the
matters pertinent teuperiority include:
(A) the class membeérsterests in individually controlling the
prosecution or defense of separate actiB)sthe extent and
nature of any litigation concerning the controversy already begun
by or againsclass memberg¢C) the desirability or undesirability

of concentrating thétigation of the claims in the particular forum;
and(D) the likely difficulties in managing a class action.

These four factors are “neexhaustivé’ Local Joint ExecBd. of Culinary/Bartender
Trust Fund v. Las Vegas Sands, /@44 F3d 1152, 1163'{Cir 2001).

WhenMIC initially filed its motionagainst the First Amended Complaibtargued that
the alleged damages provide more than enough incentive for individual BwAtithat time,
Leubben sought statutory damages of up to $225,000.00, and Gesler demanded up to
$195,000.00 in statutory damagefa class action is merely “just as good as” an alternative
method of handling the controversy, then certification is improBetledge v. Electric Hose &
Rubber Cq.511 F2d 668, 673 focir 1975).

However, the Second Amended Complaint contains no allegations as to amount of
damages sought by each plaintiff, other than statutory damages of $500.00 ged ¢adble
damages. To make that determination, plaintiffs need more information about thesrambe
illegal calls MIC made to class members which can only be obtained throaghetig. At this
point, the allegations do not defeat class certificatidamparelLas Vegas Sangd244 F3d at
1163 (some class members who would recover “about $1,330” might forego individual suits
“because of the disparity between their litigation costs and what they hope ta'teeotre

Zinser v Accufix Research Insinc., 253 F3d 1180, 1190-91%&ir 2001) (vhen the alleged
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minimum amount of damages to each class member was $50,00@.6idstfactor “does not
argue persuasiveln favor of class certificatior).
FurthermoreMIC ignoresplaintiffs’ other allegations of superity, including
promotion of efficiency, conservation of judicial resources, deterrence@fsMlegal activities,
and the manageabiligf the case Second Amended Complaint, { 70. Thus, there is no basis to
strike the clasallegations on the basis of superiority.
D. Conclusion
Based on principles of comity regarding the lack of common#higyclass allegations
are strickeras to the Internal Ddlot-Call Classwith prejudice and as to the National Diot-
Call Classwithout prejudice andith leave to amend

[1l. Motion to Dismiss for Lack of Prosecution

Pursuant to FRCP 41(b), defendants move to involuntarily dismiss this action based on
plaintiffs’ violation of the initialDiscovery andPretrial Schedihg Order requiring completion
of discovery and the filing of any motions by August 18, 2014 (doXetl# the four months
after filing, plaintiffs conducted no discovery until August 18, 2014, when they served discove
requests on MIC with responses diyeSeptember 18, 2014. Defendacsnplain that this
dilatory approach mirrors the same strategy of delay taken by plaiotitfasel in the
Washington Action.

Plaintiffs’ counsel concedebat theyoverlookedthe initial Discovery and Pretrial
Scheduling Order which was issued whendage was filed Daudt Decl. (docket #66), 1 3.
However shortly after this case was filed, MIC filed a motion to dismiss or stay siae(dacket
#14). When plaintiffs filed a First Amended Complaint, the court struck MIC’s pendingrmmot

as moot (docket #22). MIC and the individual defendants then filed the pending motions which
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plaintiffs have opposed. Anticipating that defendants would refuse to engage in disebiver
their multiple motions were pending, plaintiffs they did not seek a timelyF-E8Lf) conference
with defendantsld, 11 56. Instead a September 8, 2014, plaintiffs filed a motion to extend the
deadlinegdocket #63), which this Court granted in part by striking theecitase schedule and
requiring the parties to file a proposed case schedule after ruling on thegeradions (docket
#79).

FRCP41(b) authorizes the court, on motion of a defendarmistmiss with prejudice an
action when the plaintiff “fails to prosecute or to comply with threées or a court order.”
“Dismissal is a harsh penalty and is to be imposed only in extreme circumstdnaes
Phenylpropanolamine (PPA) Prods. Liab. Litig60 F3d 1217, 122((5)th Cir 2006) (nternal
guotation marks and citatimmitted). In determining whether to dismisslanFRCP 41(b), the
court weighs five factors: “(1) the publginterest in expeditious resolution of litigation; (2) the
court’s need tananage its docket; (3) the risk of prejudice to the defendants; (4) the public
policy favoring disposition of cases ¢heir merits; and (5) the availability of less drastic
alternatives.”Ferdik v. Bonzelet963 F2d 1258, 1260-61"{ir 1992) (internal quotation
marks and citation omitted)A court“may affirm dismissal where at least four factors support
dismissalor where at least three fact@tsongly support dismissal.Dreith v. Nu Image, In¢.
684 F3d 779, 788 EQCir 2011) {nternalquotation marks and citatia@mitted). “In addition, in
order to warrant a sanction of dismissal, the panyyolations mat be due to willfulness or bad
faith.” 1d (citation omitted).

At least three of the factors weigh against dismjissal none of them weigh

heavily in favor dismissal. This case has been pending only seven months, during which time
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plaintiffs have diligently responded to eachdefendantsnumerous motions. This case has not
unduly lingered on or interfered with managemerthefourt’'s docket. No trial date has been
set yet. Defendants have suffered no actual prejudice since they likely weelddjected to
beginning discovery while they had pending motions to stay and dismiss the cass, thefy
essentially received whéteir motions requestl namelya stay of this action untd ruling on
class certificationn the Washington ActionTheycannot have taken any action in reliance on
any failure byplaintiffs to prosecute this action because plaintiffs responded to each and every
one oftheir attempts to have it dismissed or stayEdrthermore, plaintiffscounsel believe that
most of the documents responsive to their discovery requests have alreadytihesdga
reviewed, and produced by MIC in the Washington Action. Since thigusative classction

for violations of the TCPA, by definition it involves an issue of public concern that should be
resolved on the meritsA variety of less severe sanctions, such as a warning, are more than
adequate to ensure that plaintiffs meet all future deadlifeslly, daintiffs’ counsel made a
mistake that was in no way willful or tmesut of bad faith. Accordingly, dismissal based on
plaintiffs’ failure to prosecute is not warranted
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ORDER
DefendantsMotion to Dismiss for Failure to State a Claim (docket #83)ENIED;
defendants’ Motion to Strike Class Allegations (docket #%GRANTED in partas to the
Internal DoNot-Call Classwith prejudice and as to the National Dot Call Classwvithout
prejudice and with leave to amerathd otherwisés DENIED; and defendants’ Motion to
Dismiss for Lack of Posecution (docket #573 DENIED.

DATED December 3, 2014.

s/ Janice M. Stewart

Janice M. Stewart
United States Magistrate Judge
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