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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON
EUGENE DIVISION
RANDAL NELSON, No.6:11-cv-00084-SI
Maintiff,
OPINION AND ORDER

V.

MICHAEL J. ASTRUE,
Commissioner of Social Security,

Defendant.

SIMON, District Judge.

Randal Nelson seeks judicial review of flmal decision of the Commissioner of the
Social Security Administration (“Commissionedgnying his application for Social Security
Disability Insurance benefits and Supplema¢security Income benefits. Because the
Administrative Law Judge (“ALJ"did not provide clear and comaging reasons for rejecting the
opinions of Mr. Nelson'’s treating and examinigysicians or for discrediting Mr. Nelson’s own
testimony, the Commissioner’s decision is vacatetithis case is remanded for the calculation

of benefits.
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BACKGROUND

The Application

Mr. Nelson was employed as a sheet ijetaneyman and foreman for an HVAC
company for nearly thirty years. Tr. 166. Mr.I8lmn underwent back surgery in 2000 to correct
degenerative spondylolisthosis at L4-5, during which pedicle screws and rods were used to fuse
together vertebra in his lower back. Tr. 388er this surgery, Mr. Nelson’s employer moved
him into an estimator position, which he held until his job was eliminated in January 2007, when
Mr. Nelson was sixty-one years didr. 55-56, 197. Due to his aumary artery disease, Mr.
Nelson had cardiac stent placements in 20@B2004. Tr. 396-397. In February 2004, following
a workplace injury, Mr. Nelson hdeft shoulder arthoroscopy to repair his rotator cuff. Tr. 321.
His rotator cuff was re-torn in a June 2004 @ash, leading to a second shoulder surgery in
October 2005. Tr. 311, 321. Mr. Nelson, who is diah also suffers &m bilateral foot
numbness as a result of diabetic neuropadeyTr. 479.

Mr. Nelson continued to experience backl aelated leg pain, for which he sought
medical assistance in February 2004, 20@5, and February 2006. Tr. 360, 381, 383. After a
CT/myelogram revealed a large lateral disc faion at L3-4 that wasompressing the L4 nerve
root, Mr. Nelson underwent a second back surgery in October 2006. Tr. 376. In February 2007,
Mr. Nelson reported to both hisiprary care physician, Samuel kel D.O., and his neurologist,
Jeffrey Johnson, M.D., that he was again egpeing significant back pain. Tr. 323, 375. The
pain, which continued down his right leg, madeaitd for him to walk or bear weight on his

right side. Tr. 375. Tests confirmed another abnormality at L3-4 with foraminal narraveing (

1 Mr. Nelson was born October 10, 1945. Tr. 161.
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pinching of the nerves). Tr. 365, 367-368. Dr. Jomnspined that significant surgery would be
required to correct what appeatedoe a recurrent disc herniati, but he also assessed that Mr.
Nelson was not a good candidate for such a piwwree Tr. 365. He cohaded that Mr. Nelson
was disabled.d. In August 2007, Dr. Fellin opined that Mr. Nelson “really needs to get spinal
fusion” and was currently unabte return to work. Tr. 443.

Mr. Nelson filed his applicatins for Supplemental Securitycome benefits and Social
Security Disability Insurance benefits in a007. Tr. 134, 137. He reported that his disabling
conditions included “Rods & screws in lowerckalumbar decompression & fusion I-4 |-5, disc
herniation I-3 I-4, left shoulder tator cuff, diabetic neuropathgtints in heart, angina, high
blood pressure, sleep with c-pap machine.” Tr. H88 alleged onset dafer his disabilities was
January 23, 2007, which was the day he hisjob as a sheet metal estimatee Tr. 134, 137.

The ALJ held a hearing and denied. Mielson’s claim on May 20, 2009. Tr. 23. The
Appeals Council denied Mr. Nelson’s requestrieview, making the ALJ’s decision the final
decision of the Commissionélrr. 1. Mr. Nelson now seeks juial review of the ALJ’'s

decision.

Il. The Sequential Analysis

A claimant is disabled if her she is unable to “engageany substantial gainful activity
by reason of any medically determinable physicahental impairment which . . . has lasted or
can be expected to last for a continuousogkof not less than 1&onths[.]” 42 U.S.C.
8§ 423(d)(1)(A).

“Social Security Regulations set out agfistep sequential process for determining

whether an applicant is disabled withire meaning of the Social Security Adkéyser v.
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Commissioner, 648 F.3d 721, 724 (9th Cir. 2011) (citing 20 C.F.R. 8§ 404.1520)K&yser
court described the five sten the process as follows:
(1) Is the claimant presently working ansubstantially gaful activity? (2)
Is the claimant’s impairment severe? [Bes the impairment meet or equal
one of a list of specific impairmentssgibed in the regulations? (4) Is the
claimant able to perform any work that he or she has done in the past? and

(5) Are there significant numbers of jobs in the national economy that the
claimant can perform?

|d.at 724-25(citing Tackett v. Apfel, 180 F.3d 1094, 1098-99 (9th Cir. 1999)).

The claimant bears the burden of proof fa tinst four steps in the process. If the
claimant fails to meet the burdahany of those fowsteps, then the claimant is not disabled.
Bustamante v. Massanari, 262 F.3d 949, 953-54 (9th Cir. 2004g¢ also Bowen v. Yuckert, 482
U.S. 137, 140-41 (1987); 20 C.F.R. § 404.1520 (spforth general standards for evaluating
disability).

The Commissioner bears the burden of prostep five of the process, where the
Commissioner must show the claimant can perfotimer work that exists in significant numbers
in the national economy, “taking into considesatthe claimant’s resid@ul functional capacity,
age, education, and work experienceatkett v. Apfel, 180 F.3d 1094, 1100 (9th Cir. 199%¢
also 20 C.F.R. 8§ 404.1566 (describing “work which éxig the national economy”). If the
Commissioner fails to meet this burden, thendlenant is disabled, but if the Commissioner
proves the claimant is able to perform otherkwshich exists in th@ational economy, then the
claimant is not disable@®ustamante, 262 F.3d at 954 (citing 20 C.F.R. 88 404.1520(f),

416.920(f):Tackett, 180 F.3d at 1098-99).

OPINION AND ORDER, Page 4



II. The ALJ’s Decision
The ALJ applied the sequential analysisi@r decision of May 20, 2009. At step one, the
ALJ found that Mr. Nelson met the insured stateguirements of the Social Security Act
through September 30, 2011, and that he did notgenigasubstantial gafal activity from the
alleged onset date of January 23, 2007. TrAt 8tep two, she found that Mr. Nelson has a
severe combination of impairments consistingdefgenerative disc disease of the lumbar spine
with herniation at L3-5, a history of left shoutdetator cuff injury, and diabetes mellitus with
diabetic peripheral neuropathyd. She held that Mr. Nelson’s acary artery disease and sleep
apnea are adequately controlled by treatmenbamdot severe impairments. Tr. 17-18. At step
three, the ALJ found that Mr. Nelson does hate an impairment or combination of
impairments that meets or equaleafi the listed impairments. Tr. 18.
The ALJ then found that Mr. Nelson hag tlollowing residual functional capacity

(HRFC”):

...to sit at least six hourm an eight-hour wdday, two hours at a time,

with normal breaks. He can standdawalk two hours in an eight-hour

workday, approximately 10 minutesatime. He can lift 10 pounds. He can

perform postural activitiesccasionally, i.e., up tone-third of the workday.

He can perform squatting, crouching, kneeling, or crawling rarely, i.e., one

to five percent of the workday. Hehould avoid ladders, scaffolds, and

ropes. He should avoid overhead lifting. He can perform occasional

overhead reaching and all other mangpwe activities. He should be able

to use a cane with walking. However, he does not need the cane for

standing or leaning on a table. H®ald avoid unprotected heights, moving
machinery, hazards, and vibration.

Tr. 18. In reaching this determination, the Alahsidered Mr. Nelson’s testimony but found that
it was not fully credible. Tr. 19. She noted.Nfelson’s self-repontig to doctors through 2007

and 2008 did not consistently include the symm@nd degree of pain he alleged during his
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testimony.See Tr. 20. The ALJ noted that Mr. Nelsorddnot leave his lagob for health
reasons; she also noted thatdlieged onset date was the sadag he was laid off, yet “[h]e
testified that he would have continued waoikif he were not laid off.” Tr. 21. She also
remarked that the activities of daily lifestgibed by Mr. Nelson and his wife, Caren Nelson,
“were inconsistent with complete incapacityd! In addition, the ALJ gee little weight to the
opinion of Dr. Johnson, who opined in March 2007 treatonsidered Mr. N&on to be disabled.
Tr. 19. She gave weight to some of the treatmeedrds of Dr. Fellin, but not to his assessments
that Mr. Nelson was unable to work, which $tbend contradicted contemporaneous records of
his examinations of Mr. Nelsofee Tr. 20-21. She also accepted some but not all of the opinion
of Lawrence Andes, P.T., who examined Mr. Nelson in March 2009. Tr. 21. In particular, she
rejected Mr. Andes’ conclusidhat Mr. Nelson could not wonkiore than four hours a day. Tr.
21.

At step four, the ALJ found that Mr. Nelson cawtill perform his past relevant work as
a sheet metal estimator. Tr. 22. She notedNtialNelson described hgrior work as requiring
medium exertion, but relied onethestimony of a vocational exp€fYE”), who explained that
the Dictionary of Occupational Titles (“DOT}klassifies the job of sheet metal estimator as
requiring only sedentary exertiol. The ALJ acknowledged Mr. Nelson’s concern that he
lacked the computer training perform the job of sheet métstimator as it is normally
performed; she relied, however, on the VE'sitesny that some of the software programs used

to create estimates “are very user friendlg."The ALJ thus concluded that Mr. Nelson could

>DOT is a publication of the U.S. Departmefit_abor that gives detailed requirements
for a variety of jobs. The Social Security Adnsitration has taken admstrative notice of the
DOT. Massachi v. Astrue, 486 F.3d 1149, 1153 n.8 (9th Cir. 2007).
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return to work as a sheet metal estimaBarsed on these findings, the ALJ found that Mr.

Nelson was not disabled.

ANALYSIS

Standard of Review

The court must affirm the Commissionedscision if it is based on the proper legal
standards and the findings are supga by substantial evidencélammock v. Bowen, 879 F.2d
498, 501 (9th Cir. 1989). Substantial evidence isrgrthan a mere scintilla. It means such
relevant evidence as a reasonable mind nagbépt as adequate to support a conclusion.”
Richardson v. Perales, 402 U.S. 389, 401 (1971) (quotitgnsolidated Edison Co. v. NLRB,
305 U.S. 197, 229 (1938)). “However, a reviewingrt must consider the entire record as a
whole and may not affirm simply by isolagj a specific quantum of supporting eviden€ar.h
v. Astrue, 495 F.3d 625, 630 (9th Cir. 2007) (quotiRagpbins v. Soc. Sec. Admin., 466 F.3d 880,
882 (9th Cir. 2006) (quotation marks omitted)). Whtdre evidence is susceptible to more than
one rational interpretation, the Conssioner’s conclusion must be upheshmple v.
Schweiker, 694 F.2d 639, 642 (9th Cir. 1982). Theiesving court may not affirm the

Commissioner on a ground upon which he did not @iy, 495 F.3d at 630.

Il. Step Two Finding of Severe Impairment

Mr. Nelson argues that the ALJ should hawduded his sleep apnea as a severe
impairment at step two of theqgeential analysis. At sp two, “an impairment or combination of
impairments is considered ‘seeéif it significantly limits an individual’s physical or mental
abilities to do basic work activities.” SSR 96-3p, 1996 WL 374181 (July 2, 1996). There was

minimal evidence in the record from whicletALJ could have concluded that Mr. Nelson’s
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sleep apnea was a severe impairment that cmilde adequately managed through treatment. In
his disability applications and initial interviewr. Nelson did not mention that his sleep apnea
disrupted his daytime activities; he only mentidhieat he slept with the assistance of a CPAP
mechanismSee, e.g., Tr. 165. The medical records submitted do not contain any active
treatment notes about Mr. Nelsersleep condition, much less they indicate any work-related
limitations resulting from that impairmer@ee Carmickle v. Commissioner, 533 F.3d 1155, 1165
(9th Cir. 2008).

Mr. Nelson points to his testimony that “I\easleep apnea so at times if I'm sitting
there, like on the computer writing a letter | @atidentally hit the defe and fall asleep and
delete the whole letter or backs® the whole letter. | do fall aslegp'm sitting still trying to
concentrate.” Tr. 62. This comment does cantry Mr. Nelson’s burden at step two of
establishing that a medically determinable impairment has significantly limited his ability to do
basic work activities. Before this court, Mr. INen asserts that the record “is replete with
references to hypersomnia induced by sleep apbethe provides no citns to the record,
and the court has found no reference other MarNelson’s passing coment at the hearing
and a remark in his function repddee Tr. 187 (“I nod off when sitting still.”). Considering the
record as a whole, the ALJ did reat in concluding that Mr. Net®'s alleged inability to remain
awake was not the result of a severe impairment.

Further, even if the ALJ erred in conding that Mr. Nelson’s sleep apnea was not a
severe impairment at step two, that error wamless. Step two primarily serves as a screening
device to weed out groundless clair@solen v. Chater, 80 F.3d 1273, 1290 (9th Cir. 1996).

Because the ALJ still resolvedepttwo in Mr. Nelson’s favor, any error in enumerating the
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severe impairments diabt prejudice Mr. NelsorSee Burch v. Barnhart, 400 F.3d 676, 682 (9th
Cir. 2005). There is also no indtgan that the ALJ failed to consed Mr. Nelson'’s sleep apnea at
subsequent stages of the sequential anakssep four, the ALJ stated that she “had
considered all symptoms and the extent to whiese symptoms can reasonably be accepted as
consistent with the objective medical evidence ather evidence.” Tr. 18. She also noted Mr.
Nelson’s testimony that “he has a tendency to fédlegsif he is sittag still.” Tr. 19. While she

did not otherwise explicitly addss Mr. Nelson'’s sleep apneadiscussing the RFC, that most
likely reflects the lack of medical evidence abthigs condition in theacord. In sum, Mr. Nelson
has not demonstrated that he was prejudiced baltlis determination at step two that his sleep

apnea was not a severe impairment.

II. Credibility Determination

Mr. Nelson challenges the ALJ’s finding thas testimony was not credible. Mr. Nelson
has produced objective medical evidence afirrgerlying impairment that could reasonably be
expected to cause some degree of sympttmasefore, the ALJ may reject Mr. Nelson’s
testimony about the severity of those symmanly if he provide specific, clear and
convincing reasons for doing Stommasetti v. Astrue, 533 F.3d 1035, 1039 (9th Cir. 2008).

The ALJ discredited Mr. Nelson'’s testimony because he engaged “in activities
inconsistent with complete incapacity.” Tr. 2n ALJ may draw an adverse credibility finding
from inconsistencies between the alleged sgvefithe claimant's symptoms and his self-
reported activitiesSee, e.g., Valentine v. Commissioner, 574 F.3d 685, 693 (9th Cir. 2009).

There are two ways in which a claimant’s aitiees of daily living can bear adversely on his
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credibility: if they are igonsistent with the claimant’s otheistimony, or if they suggest skills
transferable to a work plac®rn, 495 F.3d at 639. Neither ground is applicable here.

Mr. Nelson explained thate does light house woPlgooks dinner for his wife four
nights a week, and goes grocery shopping @asion. Tr. 184-185. He completes these tasks
slowly and with rests. Tr. 182, 184. He can fdwear pets, but his wife grooms them and takes
them to the vet. Tr. 183. In the summer, he can mow their yard with a power mower, but his wife
has to do the planting. Tr. 65, 184. He attends chamchcamps in a RV three or four times a
year. Tr. 186. The ALJ found these activities incstesit with a claim of “complete incapacity,”
but Mr. Nelson has never claimed to be ngtencapacitated. Rather, these activities are
consistent with Mr. Nelson’s description mdin when bending, lifting, stopping, crouching,
squatting, stair climbing, knealy, walking, standing, and reachir8ge Tr. 185, 187 see also
Tr. 61, 183. Further, as describdegMr. Nelson, these activities do rtake up a substantial part
of his day,see Vertigan v. Halter, 260 F.3d 1044, 1050 (9th Cir. 200apr are they the types of
activities that are “easily traresfable to what may be the more grueling environment of the
workplace, where it might be impossiblepteriodically rest or take medicatioriair v. Bowen,
885 F.2d 597, 603 (9th Cir. 1989). “[D]isability atlents should not be penalized for attempting
to lead normal lives in the face of their limitations|Réddick v. Chater, 157 F.3d 715, 722 (9th
Cir. 1998). “[T]he mere fact tha plaintiff has carried on certadaily activities ... does not in
any way detract from her credibility as to [his] overall disabilitjeftigan, 260 F.3d at 1050;

see also Fair, 885 F.2d at 603.

% He described in particular putting dishes in the dishwasher, dusting, and occasional
vacuuming. Tr. 65, 184.
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The ALJ also pointed to Mr. Nelson’s testimdiat he did not leave his last job because
of his health, yet he claims his last day of employment as the onset date of his diSability.

21. Mr. Nelson'’s testimony on this point, howewgas never inconsistent. He did not deny that
he was laid off for non-medicatasons, and he explained morartlonce that he would have
kept working if he had not been laid off athét he sought new work through his union. Tr. 52-
53, 197. Although it appears unlikely that his last daemployment was in fact the onset date
of his disability, that is a meckl and legal determination for the Commissioner to make on the
basis of the record; the claim&nérroneous calculation of thdate does not necessarily render
the claimant incrediblé.

Finally, the ALJ suggested that the medmpinions in the record did not support Mr.
Nelson’s account. As discussed below, thveas no direct conflict between Mr. Nelson’s
statements and the medical evidence. In amdithe ALJ “may not discredit the claimant’s
testimony as to the severity of symptomgehebecause they are unsupported by objective
medical evidence.Reddick, 157 F.3d at 72Zee also Burch, 400 F.3d at 681 (lack of medical
evidence can support a findingiotredibility only if there are additional grounds for
discrediting the claimant’s testimony). Becatlse ALJ’s other reasons for discrediting Mr.
Nelson’s testimony are not clear and convincany, shortage of supporg medical evidence

could not alone sustain the adversedibility determination.

* In arguing that an adverseedibility determination can be premised on the fact that the
claimant did not leave his ter last job due to medicptoblems, the government citBsuton v.
Massanari, 268 F.3d 824, 828 (9th Cir. 2001), dbibuin v. Sullivan, 966 F.2d 1255 (9th Cir.
1992). These cases provide litidetual background or close aysik, however, from which to
distill a firm principle beyondhe context of those cases.
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In sum, the ALJ did not provide cleand convincing reasons for discrediting Mr.

Nelson’s testimony. The adverse credipifinding is therefore reversed.

V. Medical Evidence

In addition to wrongly rejecting Mr. Nelsontestimony, the ALJ erred in discrediting the
opinions of Dr. Johnson, Dr. Fellin, and Mmdes. Mr. Nelson’s testimony and the medical
records of his treating drexamining physicians are all consigteand they all indicate that Mr.
Nelson is disabled.

In considering medical evidea, the Commissioner should ginere weight to a treating
physician’s opinion than to an examining phiesits, and more weight to an examining
physician’s opinion than eviewing physician’sHolohan v. Massanari, 246 F.3d 1195, 1202
(9th Cir. 2001). To reject the uncontrovertedhagn of a treating or examining doctor, the ALJ
must provide clear and convincing reas supported by substantial evideriRgn v.
Commissioner, 528 F.3d 1194, 1198 (9th Cir. 2008). Whil@hysician’s opinion on the ultimate
issue of disability does nbind the Commissioner, the Corssioner may only reject such
opinions based on clear and convincing readeeddick, 157 F.3d at 725ee also Rodriguez v.
Bowen, 876 F.2d 759, 762 (9th Cir. 1989) (“[T]he Almust give sufficient weight to the
subjective aspects of a doctor’s opinion. ... Thissgecially true when ¢hopinion is that of the
treating physician.”). If the daor’s opinion on disability is@ntroverted by other substantial
evidence in the record, it still may only bee@gd for “specific and legitimate reasorisl”

Dr. Johnson began treating Mr. Nelsomiid-2006, and he performed Mr. Nelson’s

second back surgery in Octal#006. Reviewing Mr. Nelsonisew test results in March 2007,
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Dr. Johnson noted they showedther postoperative changes orlpgps a small recurrent disk

herniation on the right side [of] L3-4.” TB65. He explained thae and Mr. Nelson:
discussed treatment options in great illebdy feeling is that if this does
represent a recurrent didkerniation then surgicananagement will be
difficult. If this is the case the implication is that he’s had an early
recurrence with little or no externglhuma. | don’t believe that a simple
reoperative discectomy would be appiaf®. | would feel that we would
have to extend the existing fusion upthie L3-4 level. Tks would involve
removing his present hardware and rting new hardware extending up to
the L3 level. Of course, this repesds a significantly greater surgical
intervention with a longer recovery pedi and greater risks. He is not in a
position to undergo that type of surgetypresent.... It's unlikely that any

surgery is going to restore his ability to work, at the present time | would
consider him to be disabled.

Tr. 365.

Dr. Fellin has been Mr. Nelson’s primary care physician for more than ten years. In
February 2007, he noted Mr. Nelson’s “markeekcimanical deformity and inability to use [his]
shoulder,” which “due to surgeries and injuriBs. Fellin] suspect[s] is [a] long term issue.”

Tr. 324. In August 2007, Dr. Fellin commentedMn Nelson’s continuing problems with his
back, remarking that “he has ongoing pain ddegs and foot drop and we[ak]ness despite
surgery.” Tr. 406. Mr. Nelson’s spinal stenosiss causing “significant neurogenic claudication
and weakness ... with loss of leg strengtd.® Regarding Mr. Nelson’s back, Dr. Fellin
recorded there was “limited [range of motiorifiwpain noted with standing.” Tr. 443. Dr. Fellin
concluded that he would contie Mr. Nelson’s current pagontrol regimen, but Mr. Nelson

“really needs to get spinal fusion” and thts point couldn’t return to workId. In October

®> “Neurogenic claudication describes artmnation of low back pain, leg pain,
numbness, and motor weakness that startd@msifies on standing or walking and is eased by
sitting or lying down.”David Snyder et alTreatment of Degenerative Lumbar Spinal Stenosis,
70 Am. Family Physician 517 (2004).
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2008, Dr. Fellin again noted Mr. Nelson’s foobdr unsteady gait, pain and weakness with
lifting, and “bilateral bicepsendon rupture deformity,” as well as worsening neuropathy
affecting Mr. Nelson’s feet. Tr. 475-476, 479. Retyag Mr. Nelson’s musculoskeletal issues,
Dr. Fellin concluded that, “due to his biceps temdaptures and his neuropathy as well as his
failed back surgeries | think at thpeint he’s not able to reallyttgn [to] any kind of fitful [sic]
type of ongoing work.” Tr. 475.

In March 2009, upon Dr. Fellin’s referréfir. Andes conducted a thorough physical
capacity evaluation of Mr. Nelson. Tr. 487. Mr. Asdelt that the examination results were a
good estimation of Mr. Nelson’s physical atiés for the reasons noted in the maftjte
concluded that “Mr. Nelson is limited to pairhe work (4 hours/day) in the SEDENTARY
range of physical demandd. In particular, Mr. Andes assessat Mr. Nelson could sit for no
more than four out of eight hours, could stémdshort intervals totalig no more than one hour,
and could walk about for thirty minutes dirae for no more than two hours in total. Tr. 488.
Regarding these patrticular findindig noted that “Mr. Nelson is nobnsidered to be capable of
working full time in any capacity currently. Hatigues quickly and becomes short of breath

with mild exertion. Work place totance is projected at 4 hours/day in Sedentary category jobs.

Tr. 488.

® Mr. Andes noted that Mr. Nelson demonsttha good level of effort “as evidenced by
signs of muscular straining, recruitment of asoeg muscles, postural breaks, shaking of the
arms and legs, reddening of the face, and heavy breathing. He displayed moderate pain behaviors
.... The pain behavior did not appear exaggeratattamatic. ... All of the reliability tests were
graded as normal indicating valid test resiMs. Nelson presented insraight forward fashion,
with no signs of symptom rgaification observed.” Tr. 487.
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The ALJ rejected all three medical opinionghe extent they concluded Mr. Nelson was
disabled. The reasons provided, howevernatelear and convincingor are they supported
by substantial evidence.

First, the ALJ gave “little weight” to DiJohnson’s assessmentdigability in March
2007 on the grounds that that “Dr. Johnson did-eport any specific functional limitations and
provided no further rationale ingiting what prevented the claimant from working. He also did
not distinguish between inability to perform thainlant’s past work or all work.” Tr. 19. These
are not convincing reasons f@jecting Dr. Johnson’s opinion. That opinion was supported by
objective medical tests and clinical obseimasg, was based on an established treating
relationship with the claimant, and included @aclexplanation for why the claimant’s back
condition was serious but could notdféectively treated at that tim&ee Tr. 365. Given the
lengthy medical documentation of Mr. Nelsonack and leg pain and difficulty walking, the
functional limitations of concern tOr. Johnson were clear, evendft implicit. Further, in his
March 2007 report, Dr. Johnson spaxfly noted that Mr. Nelson had been laid off from work.
Id. The subsequent conclusion that Mr. Nelson weapable of work woul therefore logically
refer to all work, not specifitlg to Mr. Nelson’s prior job.

The ALJ rejected Dr. Fellin’s assessmehtlisability in August 2007 because “Dr.
Fellin did not report any specific limitations and pipgars he was referring to the claimant’s past
work which the claimant has described as reggiup to medium exertion. However, there is no
indication that the claimant walihot have been able to perfosedentary work with the other
limitations described [in the RFC].” Tr. 20. Tcetbontrary, Dr. Fellin specifically noted that

Mr. Nelson had neurogenic claudiicen and weakness in his legsdathat his back had “limited
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[range of movement] with paimoted with standing.” Tr. 40843. These are specific limitations,
and they appear to contradibe ALJ’s finding that Mr. Nelson could stand for up to two hours a
day.See Tr. 406, 443. Further, the ALJ’s conclusittrat Dr. Fellin was referring to the
claimant’s past work is not logically imfed from Dr. Fellin’s August 2007 notes. To the
contrary, in his October 2008 opim, Dr. Fellin explicitly opined that Mr. Nelson could not
return to “any kind of fitful[sic] type of work.” Tr. 475.

The ALJ also rejected both of Dr. Fellirdssability findings(that of August 2007 and
that of October 2008) based on alleged contradictions with Dr. Bedkamination notes.

Tr. 20-21. In doing so, the ALJ relied on checklist physiological systems appended to each
visitation report. These checklists, however, oftentadict the list of tb claimant’s current and
historical problems also included in eachag. These generic and potentially automated
checklists cannot override the specific, dgsore findings and subfgtive opinions of the
doctors.Cf. Holohan, 246 F.3d at 1205 (ALJ erred inee}ing treating physian’s opinion

where ALJ was “selective in his reliance on Dh’s treatment notes” and “exaggerate[d] ... his
description of their contents”).

The ALJ also relied on Mr. Nelson'’s failute complain about his back, legs and
shoulders on each visit with his doctors, sucdwaing appointments for sore throats, diabetes
consultations, and hypertension follow-ufge Tr. 20-21. That Mr. Nelson did not always
complain on all occasions about his well-documetizck, leg or shoulder pain is not a clear
and convincing reason to rejaxther Mr. Nelson’s credibilitypr Dr. Fellin’s repeated
assessment of disabilit¢f. Ryan, 528 F.3d at 1200 (medical records are not inconsistent when

claimant described symptoms with more ddtagpecialist than to general practition€jn,
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495 F.3d at 634 (“The primary function of medioatords is to promote communication and
record-keeping for health carerpennel—not to provide evidenéar disability determinations.
We therefore do not require that a medical condition be mentioned in every report to conclude
that a physician’s opinion supported by the record.”). Indkehe whole purpose of a stable
treating relationship is to alleviate the need ferphatient to repeat his full litany of complaints
on each visit to the doctor.

In sum, the ALJ erred by not reading theatment notes within the context of the
medical record as a wholgee Holohan, 246 F.3d at 1205. The recasdreplete with objective
medical tests, clinical obseri@s, and subjective evaluatiorkiadicative of continuous back,
leg, shoulder, and foot problems that selyeirapaired Mr. Nelson’s ability to workCf. Orn,

495 F.3d at 633-34 (ALJ erred in rejecting opivs of two treatingphysicians which were
consistent with each other, supported bgtemporaneous medical tests, and based on
significant treating relatiomsps with the claimant).

Finally, the ALJ purports to edit the assessment of Mr. Arsiiéut rejects Mr. Andes’
finding that Mr. Nelson could na&ustain full-time work. Tr21. The ALJ explained that
“although Mr. Andes reported the claimant’s weéolerance was limited [to] four hours per day,
it is unclear how he made that determinatiarhis report he othvise reported estimates
indicating greater abilities, i.e., that the otaint could sit for four hours of an eight-hour

workday, stand for one hour of an eight-hourkday, and move and walk about for two hours

" The court further notes that the ALJ’s chaesiziation of the medicakcord is at times
too cursory. For example, the ALJ isolates mpwnt in the record of a diabetes/hypertension
follow-up appointment that Mr. Nelson has “[n]det complaints at this time.” Tr. 20. But the
treatment records for that visit also recardexplicit conversatioabout Mr. Nelson’s ongoing
back problems and how he is unable to reawgery to alleviatéhat condition. Tr. 472.
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of an eight-hour workday. Whiléis acknowledged that thissal does not equate with a full
eight-hour workday, it suggestsathMr. Andes[’] opinions are not based on the claimant’s
maximal functional capacity as requireg Social Security Regulationdd. The record does

not support the ALJ’s conclusion. Mr. Andes clg&xplained that, although he noted the
possibility of four hours of sitting, one hour sthnding and two hours of walking, he did not
consider Mr. Nelson “capable of working full timeany capacity” because he “fatigues quickly
and becomes short of breath with mild exertioir.”488. The ALJ dismisses this explanation by
pointing out that Mr. Nelson has notnsistently complained oftigue or shortness of breath.
Tr. 22. That reasoning is speciotdr. Andes did not opine th&dr. Nelson could only work
part-time because he suffered from fatigue stmattness of breath; he opined that Mr. Nelson
had significant back, leg and shoulder paithvimited mobility that prevented him from
working full time, a fact evidenced by thleastness of breath andtiigue exhibited by Mr.

Nelson during the occupational assessment. Theafdolglosses over Mr.rles’ notations that
Mr. Nelson reported constant pain that increasith “prolonged siting, standing, or walking,
and bending.'See Tr. 490.

The ALJ presumably relied instead oe tissessments of two reviewing doctors,
completed in June and July of 20@&e Tr. 393-394. The assessment of Richard Alley, M.D.,
appears to be the only source in the recordnf®rALJ’s conclusion that Mr. Nelson could sit for
six out of eight hoursSee Tr. 387. This opinion of a reviemy physician cannot override the two
contrary opinions of Mr. Nelson’s treating phyaits and the resutif Mr. Andes’ thorough
examinationSee, e.g., Holohan, 246 F.3d at 1207 (the opinionsaf examining physician and a

reviewing physician “are insuffient to outweigh the opinion aftreating physician who cared
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for [the claimant] over a period of time amtho provided an opinion supported by explanation
and treatment records”). Further, Dr. Alley’siew of the record was completed before baith
Dr. Fellin’'s assessments of disabilégd Mr. Andes’ occupationalssessment. It is therefore
based on a review of a fraction of the record now assembled.
The ALJ did not provide clear and convingireasons for rejecting the opinions of
Mr. Nelson’s treating physicians, as well as #ell-supported assessmeh Mr. Andes. The
Commissioner’s decision therefore must be reversed and remanded. The only remaining question
is whether this matter should be remanded for fupheceedings or solely for the calculation of

benefits.

V. Remand for Award of Benefits

While the usual course is to remand for further proceedings, this court may remand for an
immediate award of benefits tven no useful purpose would bevsal by further administrative
proceedings, ... or when the record has been @éleloped and there is not sufficient evidence
to support the ALJ’s conclusionRodriguez, 876 F.2d at 763. This court “should credit evidence
that was rejected during the administrative process and remand for an immediate award of
benefits” when the following tiee conditions are met: “(1) tiAd.J failed to provide legally
sufficient reasons for rejecting the evidencg tfizre are no outstandimgsues that must be
resolved before a determination of disability canmiaele, and (3) it is clear from the record that
the ALJ would be required to find the claimalisabled were such evidence credit@&iyiecke
v. Barnhart, 379 F.3d 587, 593 (9th Cir. 2004).

The Ninth Circuit has repeatedly credited evide as true when the ALJ failed to provide

clear and convincing reasons thscounting the testimony of theaghant and the opinion of the
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claimant’s treating and examining physiciaBse Orn, 495 F.3d at 64@®enecke, 379 F.3d at

594;Moisa v. Barnhart, 367 F.3d 882, 887 (9th Cir. 2008Rodriguez, 876 F.2d at 763. Because

the ALJ did not provide cleand convincing reasons for rejetg the evidence of Mr. Nelson,

Dr. Johnson, Dr. Fellin, and Mr. Andehjs court credits all of that evidence as true. As for the

second factor, the record is fully developed. ljn#he credited opinions demonstrate that the

claimant is unable to maintain gainful employrdt does not matter & the vocational expert

did not address the precise limitationscléed in the now-credited opinior&e Benecke, 379

F.3d at 595. As iRodriguez, the evidence in the record edisities that Mr. Nelson cannot work

for more than four hours a day, even in a sedentary posseRodriguez, 876 F.2d at 763ee

also Benecke, 379 F.3d at 596 (remanding for benefitsere several treating physicians had

opined that claimant coultbt maintain employment)Because the capdity to work only a

few hours per day does not conggtthe ability to engage substantial gainful activity, ...

remanding this case for further administrativeceexings would serve no useful purpose; rather,

it would merely delay the award of benefitRddriguez, 876 F.2d at 763 (citation omitted). Thus

the Commissioner’s decision is reversed amdameded for the immediate award of benefits.
Finally, there is the matter tiie onset date. Mr. Nelson hasself admitted that he was

still capable and willing to wii as of his alleged onsettdaof January 23, 2007. Where the

record is clear and well-estahed and the court is otherwise remanding for the immediate

award of benefits, it is not improper for the court to also determine the onset date of disability.

See Vertigan, 260 F.3d at 1054. This court finds instiiue Dr. Johnson’s opinion of March 28,

2007, that Mr. Nelson suffered from a recurdeatk problem that could not be corrected
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through surgery and that walprevent him from workingsee Tr. 365. The court therefore finds

that Mr. Nelson is disabled, and that theadrdate of his disability is March 28, 2007.

CONCLUSION

Because the court remands for the immedaatard of benefits, there is no need to
address Mr. Nelson’s additional arguments. therreasons stated above, the Commissioner’s

decision is REVERSED and REMANDEDrfthe immediate award of benefits.

Dated this 6th day of April, 2012.

& Michadel H. Simon
Michael H. Simon
UnitedStateDistrict Judge
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