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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON
VARAZDAT DAVTIAN, h“\
Civ. No. 6:13cv-00516MC
P laintiff,
> OPINION AND ORDER

SAFECO INSURANCE COMPANY OF
OREGON

Defendant.

MCSHANE, Judge:

This case concermefendant Safeco Insurance Company of Oregalleged breach of
the terms of plaintiff Varazdat Davtian’s insurance policy. iad home burned in two fires
over the course of a few hoursNovember 2011. Davtian seeks up to $750,000 for the house
and $350,000or personal propertjost in the fire After paying months of replacement housing

costs,Safeco’'sdenied Davtian’s claimPending are cross motions for summary judgment.

1 -OPINION AND ORDER

Dockets.Justia.com


http://dockets.justia.com/docket/oregon/ordce/6:2012cv01211/108073/
http://docs.justia.com/cases/federal/district-courts/oregon/ordce/6:2012cv01211/108073/99/
http://dockets.justia.com/

Davtian seeks summary judgment on Safeco’s affirmative defense of Bestause
there are plenty of admissible facts from which a jury could reasonabhudendlvtian
intentionally burned the house dowBavtian’'s Motion for Partial Summary Judgment, ECF No.
60, is DENIED.

Safeco seeks summary judgment limiting any recovery for personal property to tha
property owned by Davtian. Because Davtian did not have an insurable intehesvast
majority of personal property at the home, Safeco’s Motion for Partial Summary Juddgat,
No. 61, is GRANTED.

BACKGROUND

Davtian purchased the home at issue in from Gasper Papazyan, Davtian'sitpatiier
Because Davtian could not obtain a bank loan, the psechas made on a contract for a deed.
Prior to the fire, Davtian made only a few trips to the property to move saos@npé
belongings. The rest of Davtian’s family continued living in Los Angeles.

Davtian soon purchased an insurance policy on the henw.to that time, including the
three years Papazyan owned the home, the home was uninsured.

On the night of November 167, 2011, four months after Davtian purchased the home, it
burnt to the groundh two fires A group of Davtian’s friends visitethe property in the days
prior to the fires. At approximately 11:30 p.m. on the night of November 16, 201ighbare
reported the fire at Davtian’s home. No one was at the home at the tineefioé tihe fire
department responded to and extinguisheal fitht fire, leaving the scene at 3:50 a.m. on the
morning of November 17.ess than two hours later, the fire department responded to a second
fire at Davtian’s homeAlthough damage was somewhat minimal after the first fire, thensec

fire burned the home to the ground.
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Adjusters International submitted a contents inventory claim on Davtian'$f berha
roughly $350,000.00 in personal property lost in the fibef. Ex. 40, ECF No. 84.) At his
deposttion, Davtian admitted owning, at most, roughly 5% of the personal propdréyhane.
(Varazdat Davtian Depo., Ex. 13, 9@2127:215.)

In the months after the fires, Safeco paid more than $28,000 in repladeusing
expenses for Davtian and his family. Safeco ultimately denied Davtiiis @nd Davtian filed
this action. Pending before me are cross motions for partial summary judgment

STANDARD OF REVIEW

The court must grant summary judgment if there is no genuine issue of hfatgrand
the moving party is entitled to judgment as a matter of law. Fed. RPCB6(c). An issue is
“genuine” if a reasonable jury could return a verdict in favor of thenmoring party.Riverav.
Phillip Morris, Inc., 395 F.3d 1142, 1146 (9th Cir. 2005) (citihgpderson v. Liberty Lobby, Inc.
477 U.S. 242, 248 (1986)). A factis “material’ if it could affect the outcaithe casdd. The
court reviews evidence and draws inferences in therigigt favorable to the nemoving party.
Miller v. Glenn Miller Prods., Ing454 F.3d 975, 988 (9th Cir. 2006) (quotiktyntv. Comartie
526 U.S. 541, 552 (1999)). When the moving party has met its burden, th@wiag party
must present “specific facskiowing that there is a genuine issue for tridldtsushita Elec.
Indus. Co. v. Zenith Radio Corg75 U.S. 574, 5887 (quoting Fed. R. Civ. P. 56(e)).

DISCUSSION

Davtian’s Motion for Partial Summary Judgment

Davtianargues no admissible evidence supports Safeco’s affiendefense of arson.
Davtian argues the declaration of Fire €liack Carriger is inadmissible atite report of

Safeco’s fire expert does not permit a jury to determine arson wasube afahdire.
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Davtian’s argument challenging Safeco’s expert report is premature.nkast of
Davtian’s argument in this respect appears more suitable to crossai@mihan a motion for
summary judgment. SecoralPaubert motionis the proper vehicle fahallenging thegeneral
admissibilty of Safeco’s expert repofBecause ample evidence supports Safeco’s affirmative
defense of arson however, | do not consflefeco’s expert report here.

Safeco submitted a declaration from Jack Carriger, Fire Chi¢fidd8tayton Fire
District. (Carriger Decl., ECF No. 72Gariger responded to both fireluch of Carriger’s
dechration is admissible as it comes in the form of personal observgtimsred on the night
of the fires. Carriger states he “thoroughly checked the entire struchaeparsonally ensured
that the first fire was completely out . . (Carriger Decl.91 5, 7) Carrigerstates;the night of
November 1617, 2011was an extremely rainy night which would have further protected the
house from the first fire restarting.” (Carriger De%lZ) Even assuming Carriger’s opinion as
to the origin of the second fire is inadmissible at this stage, Césrgemissible sttements
could lead a jury to concludeavtian started the fire intentionally.

Plenty of additional admissibleevidence whenviewed in the light most favorable to
Safeco, could lead a jury to find it more likely than not that arson was invdh@dexamie, the
purchase of the home itself was unusual and it is at least questionahbieenib@tian could
afford the home as alleged. Despite being uninsured for years, the fireedgostra few
months after Davtian obtained the policy. There is ample modoguggestingthe contents
inventory grossly overvalued much of the property claimed. The events on the nightirgf,the f

which involved one unidentified man who shortly thereafter allegedly returnedrtenta, were

YIn Daubertv. Merrell Dow Pharms., 509 U.S. 579 (1993), the Supreme Court laid out the procedures wherein
federal judges act as gatekeepersinadmittingor excluding certain scientific opinion evidence.
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suspicious. Some of Davtian’s acquamces did not stay to speak with investigators, instead
they left immediately following the fire and droteindreds of miles to Los Angeles in the
middle of the night.

The circumstantial evidence, especially when viewed in the light meoxtatale to
Sakco,raises numerous red flags. Davtian’s argument that because Safeco umsyreeof
whatcaused the fire, it cannot prowdhostarted the firgs off base. As | stated at oral argument,
murder trials go forward with less/idence Because plenty of admissible evidence suggests the

fire atissue was intentional, Davtiar¥otion for Partial Summary Judgmeist DENIED.

[l. Safeco’s Motion for Partial Summary Judgme nt

Safeco moves for partial summary judgment precluding Davtian frorvesiog for any
personal property he did not own at the time of the Tire policy limits liability to “the amount
of theinsured’sinterest at the time of the loss[.JPolicy; Section | Property Conditions, § 4;
Safeco_Client File_001626.) This provision is consistent with Oregon lawh wtaites “No
policy of insurance of property or of any interest in property or arising from nyopleall be
enforceable as to the insurance except for the benefit of persons having areinstesdst in
the things insured as at the time of the loss. Or. Rev. St. 742.011.

It is well settled that any one has an insurable interest in property wihesdar

benefit from its existence or would suffer loss from its destructios. tifficient

to constitute an insurablaterest in property that the insured is so situated with

reference to the property that he would be liable to loss should it be injured or
destroyed by the peril against which it is insured.

Bird v. Central Mut. Ins. C¢168 Or. 1, 6 (1942).
In other words, the insured must have a “direct pecuniary interest in the presemfti
the insured propertyrenter v. General Acc. Fire & Life Assur. Corp58 Or. 545, 550 (1971).

In addition to having an insurable interest, the insured must suffer an asfyand any
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recovey is limited to the actual loss sustaindatansportation Equipment Rentals, Inc. v.
Oregon Auto. Ins. Cp257 Or. 288, 2996 (1970) (internal citation omitted).

The parties agree Davtianwned, at most, roughly 5% of the personal property destroyed
in the fire. At his deposttion, Davtian stated he did not know if he owned one or teenpef
the property, and guessed at maybe 5%. (Def.’s Motion for SJ, B58, E&F No. 62.)
GaspelPapazyan, whose wife sold the house to Davtian, agreed that approximately 86% of t
personal property was his (Gasper'$). at Ex. 3, 6, ECF No. 62)

Davtian’s newphew Ara Papazyan (son of Gasper) filed out tpaga lineby-line
inventory documensubmitted to Safeco on Davtian’'s behalf. Arafiled out the inventory
because Davtian moved in only a few months before the fire and Ara watamdieer with the
house and the personal property. At Ara’s deposition, he went through with a leghligtit
marked everything in the inventory owned by Gasper, and then marked everything owned by
Davtian. Ara used a separate highlighter for items with uncertain sipeiSeeDef.’s Motion
for SJ, Ex. B to Ex. 44-24, ECF No. 65.) Although Davtian’s subittéd inventory totaled
nearly $350,000, Ara’s highlighting included only $11,795.64 worth of personal property either
belonging tdDavtian or of unsure ownership.

Davtian argues he was a “gratuitous bailee” and could be liable to Gusy&afazany
damag@s to Papazyan’s property while in Davtian's possesBienause gratuitous baiee owes
a duty of exercising reasonable care to the bailor, Dasta&tes heould incur liability to
Papazyan if the fire was caused by Davtidaibire to exercise reasonable care in protecting
Papazyan’s property.hat,according to Davtian, is enough to create an insurable interest in the

property.| disagree.
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In Bird, the insured had an insurable interest in a car owned by his employer tenly af
assuming direct liability for any damage to the vehicle while in his peiesed 68 Or. at 6. In
fact, the employer only loaned the car to the insured under the express conditibre thsred
would fully insure the vehicle and be personally liatde any damageld. at 3. That direct
assumption of liability, not present here, created an insurablesinierthe property owned by
anotherld. at 6 (“As such bailee of the propedyd under the terms of the bailmghe
plaintiff, alhough not thg@eneral owner thereof, had aninsurable interest in the automobile at
the time the policy was issued.” (emphasis added).)

Davtian errs in assuming that because the bai@rdhhad an insurable interest due to
an express assumption of liability, all bailees therefore have an insim@blest in the property
of bailors. As noted, the court Bird rested its holding on the fact, not present here, that Bird
assumed direct liability as a condition precedent for obtaining permissiose tthe bailor's
vehicle. Bird, 168 Or. at 6.

Davtian had no such direct liability asP@pazyals personal property. In fact, Davtian
had no pecuniary intereat allin Papazyan'groperty. Davtian'sallegedinterest stems only
from potential liability to Papazydor faiing to exercise reasonable care in holding Papazyan’s
property. Such remote liability, however, is not a “natural consequencleé &fe. Fenter, 258
Or. at 313. Davtian’s potential loss arises not from the fire dirdmilyfrom a potential lre to
exercise reasonable care resulting in potential future liability toZyapaDavtian points to no
case holding such a remote interest is sufficient to creats@able interest in properts
Davtian has no insurable interest in Papazyan’sgoal property, | look to the policy to

determine if other provisions apply.
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The issue of whether property of one other than an inssireal/eredurns on the
language of the policyTransportation Equipment Rentals, In257 Or. aB00-01. The policy at
issue provides for coverage of the personal property of those other than the insured:

2. At your request we cover:

a. personal property owned by others while the property is on that part of
theresidence premisexcupied exclusivehby anyinsured

b. personal property owned by a guest cessadence employewhile the
property is at any residence occupied by iasyred

(Policy, Policy, Personal Property We Cover, Cover&gdeceClient File_001619 (emphasis in
original).)

Davtian presents no evidence demonstrating he requested, at any time prioiirég the f
that Safeco cover Papazyan’s property. Davtian argues he requested such covardge whe
submitted a contents inventory in the months after the fire. A contentsorwembwever, is not
a request for coverage, which must be made prior to liability attachiegpreting nearly
identical policy language, the Eleventh Circuit concluded the policy theaycktated that as a
condition precedent to coverage, the insuredtraubmit such a coverage requastorethe
property was damaged, in part to provide the insurer notice and an opportunity tehedjust
insured’s premiumThrasher v. State Farm Fire and Casualty, G84 F.2d 637, 639 (1984).

The Thrasherinterpretation is the only sound interpretation of the policy language, as the insurer
has to have the opportunity to know whatin factit is insuring.

Additionally, nowhere on the contents inventory submitted does it identify any property
owned by someone other thBravtian. Randell Gower, Public Insurance Adjuster for P laintiff,
hired by Davtian to submit the contents inventory on Davtian’s behalf, submitteclagatien

stating he did not request Safeco provide coverage for Paypazyan's property.’sGoeér
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5; ECF No. 68, 2.) Davtian submits no evidence demonstrating he requested coverage of
Papazyan’s property in accordance with the terms of the policy.

Davtian also argues that because he used Papazyan’s property at the hienerenf t
Papazyan’s propertig covered. Davtian relies on policy language stating “Personal property
owned or used by angsuredis covered while it is anywhere in the worldPolicy, Personal
Property We Cover, Coverage C(1pavtian's argument is misplaced. This argument bygasse
the requirement, under the policy and Oregon law, that there must be an insueablst in the
property. Additionally, the particular sentence relied on by Davtian mugtatoknot in isolation,
but in the context of the policy as a whole. The pofieguires the insured to specifically request
personal property of another be covered prior to liability attac¢hing.

Because the policy and Oregon law allow Davtian to recover only for propertyiah w
he had an insurable interest, and because Davtiatsaowning roughly 5% of the personal
property in the contents inventory, Safeco’s Motion for Partial Summary Jatigsne
GRANTED.

CONCLUSION

Davtian’s Motion for Partial Summary Judgment, ECF No. 60, is DENIED. Safeco’s
Motion for Partial Summary Judgment, ECF No. 61, is GRANTED.

IT ISSO ORDERED

DATED this 13h day ofMarch 2014.

/ Michael J. McShane

Michael J.McShane
United States District Judge

> Safeco points out Davtian’s interpretation “would | ead to absurd results, such as extending coverage to damage
caused to a chair that broke while plaintiffwas sittingin itata Starbucks coffee shop, or to a television set that
broke while plaintiff was watchingit[at] a friend’s house or sports bar.” (Safeco’s Reply, 8.) | agree.
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