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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON
DONALD CLUTE, ™
P laintiff, Civ. No.6:12-cv-02185MC
V. >' OPINION AND ORDER
CAROLYN COLVIN ,

Acting Commissioner obocial Security
Administration y

Defendant.

MCSHANE, Judge:

Plaintiff Donald Clutebrings this action for judicial review of a final decision of the
Commissioner of Social Security denying application fordisability insurance benefit®IB)
under Title Il of the Social Security Act. This dDrt has jurisdiction under 42 U.S.C. 435(q)
and 1383(c)(3) This Court is asked to considét) whetherthe ALJproperly evaluatethe
testimony ofplaintiff and lay witness, Janine Clutend (2) whether the ALiklied on erroneous
Vocational Expert (VE) testimonyBecause the ALJ properly considettéd relevantestimony
and properlyrelied on VE testimonythe Commissioner’'slecision is AFFIRMED.

PROCEDURAL AND FACTUAL BACKGROUND

Clute applied forSSI onDecembegl, 2004, alleging disability beginning March?7,
2004. Tr.70, 74,690 This claim wasdeniedinttially and upon reconsideratior laintiff timely

requested a hearing before an administrative law judgd)(and appeared before the
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HonorableMariyn S. Maueron June 252007. Tr. 66786. ALJ Mater denied plaitiff's claim

by written decision dated August 23, Z00r. 779-88. Plaintiff sought review from the Appeals
Council, which was subsequently denidd. 5-7. Plaintiff appealed the matter to this Court, and
on March 17, 2009, this Court remauadthe matter for further proceedings. 698-99 (Clute v.
Comm'r of Soc. SedCase No. 02594HO (D. Or. Mar. 17, 2009))Pursuant to i initial

remand, the ALJ was instructed to “analyze plaintiff's assertiomitdtions in dealing with
people.” Tr. 699

Plaintiff appeared a second time before ALJ Mauer on December 8, 2009. H29.122
ALJ Mauer denied plaintiff's claim by written decision dated Decer@Be2009. Tr. 70+715.
Plaintiff sought review from the Appeals Counaithich was subsequiyn denied.P laintiff
appealed the matter to this Court, and on April 27, 2011, this Court remandealtiefon
further proceedingsClute v. AstrueNo. CV 16-6056-MO, 2011 WL 162641, at *8 (D. Or.

Apr. 28, 2011). Pursuant to this second remand, the ALJ was instructed to Saddr&ute’s
allegation of migraine headaches, the relevant medical record, and Mr. ardiNes
associated testimony.ld.

Plaintiff appearedhefore ALJ John Madden on May 3, 2012. Tr. ¥830 ALJ Madden
denied plaintiff's claim by written decision dat@digust 3, 2012Tr. 696-96. Plaintiff sought
review from the Appeals Council, which was subsequently dettied rendering the ALJ’s
decisionfinal. Plantiff now seeks judicial review.

Plaintiff, bornon February 15, 195Qvas54 years old when he filed his application for

SSland 59years oldathis date last insuredDecember 31, 2009.rT765 Plaintiff alleges

! The remand order also instructed the ALJ, if necessary to: (13 &réveir RFC analysis and apply the correct
medicalvocational guideline or obtain vocational expert testiyn@garding Mr. Clute’s workplace limitations”
and (2)* make adequate stepfourand five findings incorporatiggevised findings.Clute, 2011 WL 1626541, at
*8.
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disability based on @ombination of impairments, includingdifficulty being around peogl
abilty to lift 5-10 poundsichronic lower back pain and inability to bend ouglgteralknee
pain; memory deficiency; asily irritable; postraumaticstress disorder; colitisseveramigraines
that occur 23 timesper month and last for-2 days oraverage; need to lay down whiba
experiences the headaches; tinnitus; suicidalgtitspidepression; auditory hallucimans;
inabilty to sit or stand for more than-30 minudes ata time; frequent need test after
alternating betweerntting and standing; and statpest left knee replacemehPl.’s Br. 3, ECF
No. 177

STANDARD OF REVIEW

The reviewing court shall affirnthe Commissioner’s decision if the decision is based on
proper legal standards and the legal findings are supported by substantial emtémeeecord.
Seed2 U.S.C8 405(g) Batson v. Comm’r of Soc. Sec. Adn#®9 F.3d 1190, 1193 (9th Cir.
2004). To determine whether substantial evidence exists, this Court réweeadministrative
record as a whole, weighing both the evidence that supports and that which fematte
ALJ’s conclusion. Martinez v. Hecklei807 F.2d 771, 772 (9th Cir. 1986).

DISCUSSION

The Social Securitddministration utiizes a fivestep sequentiadvaluationto determine
whether a laimant is disabled. 20 C.F.B§404.1520 416.920 The initial burden of proof rests
upon the claimant to meet the first four steps. If a claimant satiki or her burden with
respect to the first four steps, the burgéiiis to the Commissioner for stiye. 20 C.F.R8

404.1520 At stepfive, the Commissioner’s burden is to demonstth# the claimant is capable

2 ALJ Madden found under step two that plaintiff had the filig sever@npairments: “left knee osteoarthritis,
status post total knee arthroplasty; mild right knee osteomthightsided L4 disk herniation, status post surgical
repairin 2004; chnoic L4-5 radiculopathy with lowack pain; intermittentleft and right hyain attributable to

mild degenerative changes; and migraine headachre§93.
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of making an adjustment to other work after considering the claimRasglual Functional
Capacity (RFC)age, education, and work experienick.

Plaintiff contends tha{1) the ALJ improperly rejected plaintiff's testimony) the ALJ
improperly rejecteday witnesstestimony (3) the ALJ relied on erroneod4E testimony; and
(4) the ALJ failed to evaluate plaintiff's change in age catedtris Br. 16-23, ECF Nol7.

|. Plaintiffs Testimony

Plaintiff contends thate ALJ improperly rejectethis testimonyrelated to his
headaches. Pl.’s Br. 414, ECF Nol7. In responsegefendantargues that substantial evidence
supports the ALJ’sredibility findings. Def.’s Br.4-9, ECF No.21

An ALJ must consider a claimant’'s symptom testimony, including statsmegarding
pain and workplace limitationsSee20 CFR 8404.1529 416.929 “In deciding whether to accept
[this testimony], an ALJ must perform two stages of analysisCtittonanalysis and an analysis
of the credibility of the claimant’s testimony regarding the severity df §igsiptoms.”Smolen
v. Chater80 F.3d 1273, 1281 (9th Cir. 1996). If a claimant meet€ttonanalysis and there
is no evidence of malingering, “the ALJ can reject the claimanstnieny about the severity of
[his] symptoms only by offering specific, clear and convincing reasons for doihgds(citing
Dodrillv. Shalalg 12 F.3d 915, 918 (9th Cir. 1993)). This Court “may etgage in second
guessing,”Thomas v. Barnhay278 F.3d 947, 959 (9th Cir. 2002) (citations omitted), and “must
uphold the ALJ’s decision where the evidence is susceptible to more thartiame ra

interpretation,” Andrews v. Shalal&3 F.3d 1035, 10390 (9thCir. 1995) (citations omitted).

“The Cottontestimposes only two requires on the claini@ghe must produce objective medical evidence of an
impairment orimpairments; and (2) she must show thangegrment or combination of impairments could
reasonably be expected to (not that it did inYfaciduce some degree of sympt” Smolen80 F.3dat 1282 (citing
Cottonv. Bowey799 F.2d 1403, 14608 (9th Cir. 1986)).
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Becausehe ALJ found that plaintiff's migraine headaches constituted a severe
impairment at step twaeetr. 693, this Court’s remaining inquiry focuses on whether the ALJ
properly discountegblaintiff's testimony about theseverity of plaintiff's symptoms and wheter
the ALJ incorporated plaintiff's impairment into plaintiffs RFC assment.

The ALJ, in evaluating plaintiff'sheadachegound thafplaintiff's “symptoms [were] not
fully credible” to the extent they were inconsistent with plaintiffs RHAT 695 see alsdr. 694
(dentifying plaintiff's RFC). In support of #hfinding, the ALJ provided specific, clear and
convincing reasonsedr. 695. First,the ALJ identified inconsistencies within the plaintiff's
own testimonyand between plaintiff's testimony and the testimony of plaintiff's wiejne
Clute. Seetr. 6957 Plaintiff testifiedin 2007 thathe experienced headaches approximately three
times a month, resulting in impaired eye sight and grogginess for a couple ofidazb. In
2012, plaintiff testified that the frequency and severity of his symptamsed: “l can go for two
or three weeks . .. and not have anything, and then | can have . .. three in arwid€ld. T

Plaintiff also indicated that his heathes may have started in the early 1990’s. Tr. 1149.

*The ALJ found:

The claimant testified that his headache symptoms firstrbiad 970, but that they became
progressivelyworsein the early 1990's. Although he wacertain of the year when his
headache symptoms reached the severity of which he @ 8tifgd07— he agreed that his
current headache symptoms have been the same thraugleqeriod under review. He
indicated that he can sometimes ¢i\Meeks without any headache symptoms wheaéspe
but that he canthen experience 3 episodesin a single wedirkgBuch episodes, he has
taken prescription medication over the past 5 years.

The claimant’s spouse, [Janine] Clute, testified that Iséis personally observed the
claimant’s behavior after experiencing headaches. She whle tmastablish an onsetdate
of the claimant’s most severe episodes, but reportddtibaclaimant has experienced
migraine symptoms for the last several years . ... Mge@reviously testified in this
matte that the claimant’'s headache symptoms can lay him ugefeeral days due to pain
and fatigue. This appears inconsistent with the clairsarwh testimony, which suggests
that his headache symptoms are more intermittent in nature.

Tr. 695.
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contrastMrs. Clute testified in 2009 that plaintiff “occasionally” wéntonths without

migraines, but generally experienced migraines “at least once a mohthgoirit to where he is
in bed.” Tr. 1127. In 2012, Mrs. Cluferther specified that plaintiff generally had a headache
and then suffered the aftereffects for days. Tr. 24447 Mrs. Clute also indicated that plaintiff's
headaches had been occurring for thedaseralyears.Tr. 1148. Second,the ALJ found that the
“medical records show no instances of diagnosis or treatment relatecciairttent’s migraine
symptoms.”Tr. 695 (citing Clute, 2011 WL 1626541, at *7xee als@0 C.F.R.8404.1529(%
(indicating that treatment is “an important indicator of the intensity arsispence of

[plaintiff's] symptoms.”);Burch v. Barnhart400 F.3d 676, 681 (9th Cir. 2005) (“The ALJ is
permitted to consider lack of treatment in his [or her] credibiity detetion.”).> As stated by
the ALJ, “[o]ne would reasonably expect such medical evidence if the condéisrasv
debiltating as Ms. Clute alleged.Tr. 695. Third, the ALJ noted that plaintiff did not report a
history of headaches during his neuropsychological evaluation conducted in August 2009. Tr.
695 (citing tr. 1020)see alsdsreger v. Birnhart, 464 F.3d 968, 972 (9th Cir. 2006)
(recognizing thata claimant’sfailure to report symptoms may constitute a clear and convincing
reason to discredihatclaimant’'s complaint).

As to plaintiff's RFC, the AL&xplicitly incorporated plaintiff's “allegations of
intermittent headache symptoms . . . by restricting the [plaintffh range of sedentary work, as
defined abovgthat assures thplaintiff] is permitted to rest for at least 30 minutes after 4shour
of work activity.” To the extent that this RFC does not reflect the testimony of plaittéf ALJ

provided specific, clear and convincing reasiamdis departureSeesupras I.

® Plaintiff contends that this is a “nefactor” because “there is no dispute whether Plaintiff hasived ongoing
prescription medicine fareveral yearsegarding headache®l.’'s Br. 13, ECF Nol7 (empha&is added). However,
as noted by defendant, plaintiff's date lastinsured was Dec8mt2809, approximately twentyne months
before plaintiff's most recent hearing.
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Il. Lay Withess Testimony

Plaintiff contends thé\LJ improperly rejected thday withesstestimony ofplaintiff’s
wife, Mrs. Clute. In particular, plaintiff argues that . Clute’s testimony is consistent with
plaintiff's testimony. Pl.’s Br. 12, ECF NQ7. In response, defendant contends that the ALJ
gave reasons germane tosMClute’s testimonyDef.’s Br. 7, ECF No21

“Lay testimony as to a claimant’'s symptoms is competent evidencentidtlanust
take into account, unless he or she expressly determines to disregard suohytesmhd gives
reasons germane to each witness for doing Lewis v. Apfel236 F.3d 503, 511 (9thir. 2001)
(cttation omitted);see alsdMerrill ex rel. Merrill v. Apfe| 224 F.3d 1083, 1085 (9th Cir. 2000)
(“[Aln ALJ, in determining a claimant’s disability, must give full c@esation to the testimony
of friends and family members.” (citation omitted)).

Defendant relies on the same three reasons identified awqueagl). First, the ALJ
noted thatMrs. Clute’s testimony about the severity and frequency of plaintiff's headache
symptoms appeared “inconsistent with [plaintiff's] own testimony.”685; see alssupranote
4. These inconsistencies identified abdsapra8l), appear to suggest thatrdIClute’s
testimony, atleast as to frequency, suggested more intermittent syntptomglaintiff's own
testimony. Comparer. 1127 (“Are there any months where he doesn’t have migraines?
Occasionally.” (Ms. Clute’s testimony))withtr. 676 (“A couple times, probably three times a
month, something like that, two to three times a month.” (plaintié#'stihony)). Although the
ALJ, likely in error,indicatedthat plaintiff’'s testimony suggested more intermittepnptoms
than Mrs. Clue’s testimony he also provided additional reasons for discounting. I@lute’s
testimony, including:the “medical records show no instances of diagnosis or treatment related to

the claimat’'s migraine symptoms,’rt695(citing Clute, 2011 WL 1626541, at *7)andplaintiff
7 —OPINION AND ORDER
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did not report a history of headaches miyrrhis neuropsychological euation conducted in
August 2009, tr. 695 (citing tr. 1020)hese additional reasofi®., plaintiff's medical records
and reporting omissionare germango Mrs. Clute’s testimonySeer. 695 (“One would
reasonably expect such medical evidence if the condition was as degpilitei{Mrs. Clute]
alleged.”); see alscsupra8 I. To the extent thatlaintiff's RFC does not reflect the testimony of
Mrs. Clute, the ALgave reasons germateMrs. Clute.

[1l. Vocational Expert Testimony

ALJ Mauer, during the first administrative hearioglled VE C. Kay Wise to testify. Tr.
682-686. Wise testified that plaintiffwas capable of performingsthpast position aabuyer. Tr.
685; see als®0 C.F.R8§404.1560(b)(2) Plaintiff contends that the VE’s testimony was
erroneous because it was inconsistent with information contained lih$hBept of Labor,

Dictionary of Occupational Title$4th ed. 1991YDOT). Pl.’s Br. 16, ECF Nol7 (citing DOT §

162.157:038).
Plaintiff directs this Court’sittention to DOT8 162.157038 PURCHASING AGENT
(profess. &kin.) alternative titles: buyetld. at 18.Plaintiff argues that hisnoderate difficulties

in social functioningand his limitedbuying experience glaintiff worked as a buyeor 16-17

®DOT § 162.157038 describes the “PURCHASING AGENT” position as follows:

Coordinags activities involved with procuring goods and sawjcsuch as raw materials,
equipment, tools, parts, supplies, and advertisingsfabdis hment: Reviews requisitions.
Confers with vendors to obtain product or service médion, such as price, aladiility,
and delivery schedule. Selects products for purchagediing,observing, or examining
items.Estimates values according to knowledge of market fbietermines method of
procurement, such as direct purchase or bid. Preparesgsgerorders dyid requests.
Reviews bid proposals and negotiates contractsmiitilgetary limitations and scope of
authority. Maintains manual or computerized procuremenbdnds, such as items or
services purchased, costs, delivery, product qualifyesiormance, and inventories.
Discusses defective or unacceptable goods or servidesapection or quality control
personnel, users, vendors, and others to determineesolmouble and take corrective
action. May approve invoices for payment. May expeditevegliof goods to users.
GOE: 11.05.04 STRENGTH: L GED: R43 L4 SVP: 7 DLU: 87
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months)preclude him fronmeeting the minimal DOT § 162.18738 requirementsld. at 17

18. In response, defendant argues that “[p]laintéfies on the wrong DOT position.” Def.’s Br.
10, ECF No21 (citing DOT § 162.157018 BUYER (profess. & k.) alternative titles: broker).
Thus, this Caurt mustdetermine whethethe VE erred inher testimony.

Plaintiff, during the first administrative hearing, described his foripoger position.
Pursuant to that position,lamtiff placed a sign outside of his motor home and waited for
individuals tosellhim used blue jeans and jackets. T#i1-&2. Plaintiff conducted
approximately ten transactions a day, which he recorded in a notdbo6i2 Each transaction
generaly took less than thirtyinutes and often involved bartering over price. Tr—G43 After
purchase, plaintiff would wash and dry the clothaugd then sell to his buyeTr.672; see also
107. Overal, plaintiff spent approximately 30 minutes walking, 30 minuteslis¢ga and 5 hours
sitting. Tr.107.Having considered this evidence, this Court fiptisntiff's formerbuyer
position conformed more closetp DOT § 162.15018 “BUYER” than DOT § 162.15038
“PURCHASING AGENT.” Plaintiff purchased merchandise for resale. Plaintiff did not engage
in the level of coordination and procurement activities envisiondaOm § 162.157038

‘PURCHASING AGENT.”

" DOT §162.157018 describes the “BUYER” position as follows:

Purchases merchandise or commodities for resale: Inspects aahek gor appraises
agricultural commodities, durable goods, apparel, furajiivestock, or other merchandise
offered for sale to determine value and yield. Selects and sorderchandise fra
showings by manufacturing representatives, growers, logragellers, or purchases
merchandise on open market for cash, basing selectionue wétlientele, or demand for
specific commodity, merchandise, or other propertyzintgiknowledge of vaoius articles
of commerce and experience as buyer. Transports purchasedamts carriers to arrange
transportation of purchases. Authorizes payment ofdaeg®r return of merchandise. May
negotiate contracts for severance of agricultural or forggbducts from land. May
conduct staff meetings with sales personnelto introduce reeshiandise. May price items
for resale. May be required to be licensed by state. Magdmdified according to type of
commodities, merchandise, or goods purchased.

GOE: 08.01.03 STRENGTH: L GED: R4 M3 L4 SVP: 6 DLU: 86
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The DOT 8§ 162.157018 “BUYER” position has a Specific Vocational Preparation
(SVP) of 6. SVP 6 requires an amount of time “[o]ver 1 year up to and including 2 years.”
DOT, App. C, Ill. Plaintiff's experiencdasting 16-17 monthssatisfies this requiremerAs to
plaintiff's social functioning limitations this Court previously found that plaintiff “failled] to
establish that the ALJ’'s RFC assessment erroneously omitted adidiotadions stemming
from his alleged social diffulties.” Clute, 2011 WL 1626541, at*S%ee als@&nowkErlin v.

United Sates 470 F.3d 804, 807 (9th Cir. 2006) (“Law of the case is a jurisprudential doctrine
under which an appellate court does not reconsider matters resolved on gpe@ir” {citation
and internal quotation marks omitted))o the extent thatlaintiff's social difficulties exceed the
description provided iDOT § 162.157018 the VE explainedthe deviation. Seetr. 685°

Accordingly, the ALJId not err inrelying on the VE’s testimony.

V. Plaintiff's ChangedAge Category

Plaintiff contendghat the ALJ “failed to consider and ewate [his] changed age
category’ 1°Pl’s Br. 22, ECF Nol7. However, as noted by defendaAt,J Madden found that
plaintiff “was capable of performing paslevant work as a jeans buyer” under step @fuhe

sequential analysis. Tr. 69%¢e als®0 C.F.R8404.1520(a)(4)(iv) Per 20 C.F.R8

® Specific Vocational Preparationis defined as the amourpséttime required by a typical worker to learn the
techniques, acquire the informationgalevelop the facility needed for average permoe in a specific job
worker situation. DOT Apyt, Il.

°The VE testified:

Based on the hypothetical, | would not rule out the buystiposs it was performed. The
superficial public contact vocationally speaks to pticated or more detailed and
negotiation and so forth, to levels thatappear to be beyontwdsaperformed here. They
basically showed product, talked about price, and an agreeaemade, and | don't feel
that in the setting where it was this would be ruled out.

Tr. 685.
% plaintiff turned 55 years old on February 15, 2005, qualifying itagerson of advanced age” under 20 C.F.R.
8404.1563(e) Sedr. 65 (identifying plaintiff's date of birth).
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https://a.next.westlaw.com/Document/I2700b635743d11e0af6af9916f973d19/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=2011+WL+1626541
https://a.next.westlaw.com/Document/I81d71801854011dbb29ecfd71e79cb92/View/FullText.html?originationContext=citingReferences&transitionType=Document&contextData=(sc.UserEnteredCitation)&docSource=c09919acb0e342118af27f65e4f4f111
https://a.next.westlaw.com/Document/I81d71801854011dbb29ecfd71e79cb92/View/FullText.html?originationContext=citingReferences&transitionType=Document&contextData=(sc.UserEnteredCitation)&docSource=c09919acb0e342118af27f65e4f4f111
https://ecf.ord.circ9.dcn/doc1/15114739211
https://a.next.westlaw.com/Document/NC744E111EE2B11E1A4C6B15630FA7118/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=20+C.F.R.+%c2%a7+404.1520
https://a.next.westlaw.com/Document/N28ABC1C0A5ED11DD9AEDD6DFF053EFAC/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=20+CFR+s+404.1563

404.1560(b)(3) if the Commissioner finds “that [claim&rha[s] the residual functional capacity
to do [claimant’s] past relevant work,” the Commissioner “will not a@rs|claimant’s]
vocational factors of age, education and work experience or wheliarant’s] past relevant
work exists in significant numbers in the national econorBgé als@0 C.F.R. §104.1520(g)
Thus, the ALXorrectly omitted consideration of plaintiff's age as a vocational factor

CONCLUSION

For these reasons, the Commissioner’s final decisi?dFiIRMED. This case is

dismissed.

IT 1S SO ORDERED

DATED this 17th day of June 2014.

s/Michael J. McShane

Michael J. McShane
United States District Judge
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