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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

EUGENE DIVISION

DANIEL ZACHARY HARPER,
6:13-cv-00097-MO
Raintiff,
OPINION AND ORDER
V.

JEFF PREMO, Superintendent OSP;
CORPORAL POLK, OSP Security;
C. PARKER, OSP Security; C. LENEX, OSP
Support Staff; S. DARR, OSP Security;
P. PATTERSON, OSP Security; JOHN DOE,
ICH Legal Officer, indivdually and in their
official capacities,
Defendants.

MOSMAN, J.,

Plaintiff pro se Daniel Harper filed thesitant lawsuit on January 17, 2013. (Compl. [2].)
He alleges that while housedthe Oregon State Penitentiar®®SP”), numerous prison officials
(collectively, “the Defendants”) violated hienstitutional rights as secured by the Eighth and

Fourteenth Amendments. First, Mr. Harper gdle that Defendants violated his Fourteenth

Amendment right of access to the courts whenvas denied access to his legal materials for
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twenty-three days, following his transfer to OSP from a different prison on February 2|@®011.
1 20. Mr. Harper contends that his inabilityatcess his legal materials prevented him from
raising eight assignments of error in his dirggpeal proceedings, and consequently he is
procedurally barred from pursuing tleoslaims in post-conviction religfd. {1 20-22. Second,
Mr. Harper alleges that he waubjected to cruel and unuspahishment when the Defendants
failed to dispense his prescribed fluoxetifrem February 2 to February 13, 201d..] 23. Mr.
Harper alleges that he became suicidal dweittedrawals from the antidepressant, and in fact
attempted to commit suicide on February 13, 2011, by biting his Wtist.23. Finally, Mr.
Harper alleges that he was subjected telcand unusual punishmeshen two correctional
officers, knowing he was suicidal, moved him iatounmonitored cell and ridiculed him. This
incident also occurred on Feiary 13, 2011, and allegedly cobuited to Mr. Harper’s alleged
suicide attemptld.  23. Mr. Harper seeks declaratory relief and compensatory and punitive
damagesld. 11 26—-28. Now before me are dueling motiforssummary judgment. Mr. Harper
moved for summary judgmer24] prior to discovery, and the Defendants moved for summary
judgment [60] on all three claims at the clo$eliscovery. Because | find no genuine issue of
material fact that could leaalrational jury to find aanstitutional violation, | DENY Mr.
Harper’s motion for summary judgment aBRANT the Defendants’ motion for summary
judgment.

FACTUAL BACKGROUND

The Transfer to OSP and Lack of Access to Legal Work

Mr. Harper was moved to OSP on February 2, 2011. (Etter Decl. [65] 1 5.) Upon his

arrival, he was assigned to a general popariatell in the “D Block,” which was under the

! The generic form of Prozac, an antidepressant.
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supervision of Defendant Polk.dR Decl. [63] 1 4.) Later thatame day, Mr. Harper informed
Defendant Polk that he could not returrhis cell on the D Block because he “could not live
where he was assigned,” and wlaisking about harming himselfd. After confirming that Mr.
Harper was indeed refusing to go to his de@dfendant Polk escortedr. Harper to the
Disciplinary Segregation Unit (“DSU”) and issth him a misconduct report for failing to “cell
in.” Id.

Inmates housed in the DSU are allowed a limited amount of personal property, such as
clothing, toiletries, pillows and ahkets, paper, and writing utelssi(Etter Decl. [65] Attach. 2
at 10-11.) Inmates that are cléigsl as “short-term statusire also permitted to have 20
envelopes, one library book, one newspageee magazines, pending legal work, and an
address booHKd. at 19.See also Or. Admin. R. 291-011-0050 Y@&)—(g). Mr. Harper was
considered a short-term inmate because he weslated to be confined to the DSU for less than
30 days, and thus was entitled to his pending gek and an addredsook. (Etter [2cl. [65]

1 7.) According to the DSU Guidelines, inmaags allowed one opportunity to make a property
request, with an exception for legal materisdsessary for pending legal action, which can be
requested at any timid. Attach. 3 at 1. When the DSU prapeofficer receives a written
request for personal materials, the officer willestmmine whether the property is approved for
inmates housed in the DSIdL T 11.

On February 2, 2011, the day he entereddBU, Mr. Harper was provided with two
blank communication forms and instructionsénd written propertsequests to the DSU
property officerld. § 10. If Mr. Harper had made a vallequest for property, Defendants
would have instructed him to k@ a written request. (Etter Def5] at § 10; Patterson Decl.

[64] 1 8.)
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Mr. Harper delivered his first writtenaaest for property on February 9, 2011, to
Defendant Lenex. (Etter Decl. [6B}tach. 4 at 1.) Of relevandere, in this written property
request, Mr. Harper notified Dendant Lenex that “D.O.C. [Department of Corrections] is
keeping my legal property from mdd. The next day, on February 10, Mr. Harper delivered a
written property request to DeferddDarr, this time specifying #t “I need my direct appeal
lawyers Eic] information because | have to keep him updated on my current adddess.2.
Defendant Darr asked Mr. Harperdpecify the attorney’s namiel.

On February 14, Mr. Harper was transferfiean his cell in the DSU to a cell in the
Intermediate Care Housing (“ICH”) urfitd. Attach. 1 at 3. Apparelyt Mr. Harper was not
provided the remainder of his property, becausé&ebruary 15, Mr. Harper sent a written
request to Defendant Parker. Mr.rder said that he needed soemelopes with his attorney’s
address, because he had not yet ladda to notify his attorney of the transfer to OSP, and “[i]t is
vital for my appeal attorney to know where I'mi bécause “I was transferred here at the end of
an important deadlinel't. Attach. 4 at 3. Mr. Harper wrote fdefendant Parker again the next
day, and again asked about legal materials, thdegacknowledges that he had by then received
some of his property “from DSUId. at 4. On February 20, Mr. Hapwrote another request to
Defendant Doe, a “legal officer,” seeking the retafinis legal materials, indicating that he had
also tried calling the “Attorney General” for helg. at 5. In response, Mr. Harper was told that
he had been scheduled to medhwa paralegal on February 28. Five days later, on February
25, Mr. Harper delivered a succinct “I'd realilge to get my property, please” to Defendant

Parker.ld. at 6. His legal materials were apgatly returned that same dagl.

% Inmates are assigned to the ICH upon reféman a mental health care specialBe Or. Admin. R.
291-048-0270.
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. The Incident on February 13, 2011

During his time in the DSU, Mr. Harper wassigned to cell DS-102, located on the first
tier of the unit. (Polk Decl. [63] 1 6.) On lwary 13, 2011, Mr. Harp@pproached Defendant
Polk and stated that he intended to hurt himselff 7.Defendant Polk asked Defendant
Patterson to assist him in escorting Mr. Hatpeain administrative holding area within DSU,
after which they would notify the Shift €utenant of Mr. Harper’s statement. After escorting
Mr. Harper to the administrative area, Defenddlk and Patterson briefly stepped into the
DSU office in order to call the Shift Lieutenaartd report Mr. Harper'threats of self-harm.
(Patterson Decl. [64] 1 6.) Mr. Harper “seemedbe doing fine sitting in the holding celld.
Both Defendant Polk and Defendant Patterson desilking antagonizing statemts or threats to
Mr. Harper, or purposefully placing him in anmonitored holding cell knowing that he had
suicidal ideations. (PkIDecl. [63] 11 10-11; Patterson Dgé4] 1 9.) Nevertheless, at some
point during his time in the holding cell, Mr. Hampattempted suicide liyying to “bite through
his artery on his left wrist.” (8hven Decl. [66] Attach. 2 at 3&J)e “only received a superficial
abrasion.ld. Mr. Harper was then placed in the ICH for “close supervisith.f 7 & Attach. 1
at 3.

Following the suicide attempt, Mr. Harper met with a psychiatrist, Dr. Ruthven, on
February 17, 2011d. Attach. 2 at 40. Dr. Ruthven’s notsem the February 17 assessment
reveal that Mr. Harper watill angry about the FebruaB/misconduct report, issued by
Defendant Polk, which resulted in Milarper’s transfer to the DSUW4. at 39.Mr. Harper told
Dr. Ruthven that he “bit a chunk oot [his] wrist so [he] cou bleed and let them know how
angry [he] was at [Defendant Polk]d. Dr. Ruthven noted that Mr. Haer had been placed in

the ICH on “suicide close observation statud."However, Dr. Ruthven felt that Mr. Harper
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“will not need ICH level of care for very long. heas not suicidal, he was angry and continues
to be angry and anxioudd. Dr. Ruthven also noted “some concern that [Mr. Harper] will
utilize BHS [Behavioral Health Sciences] sees@as a means to avoid consequences of his
behavior and this will need to be monitorel”

1. Prescription Medication

While still housed at SRCI, Mr. Harper waiescribed 10 mg/day of the antidepressant
fluoxetine, set to increase to 20 mg/amyJanuary 25, 2011. (Ruthven Decl. [66] | 8.)
Beginning the day after he arrived at OSP, &esv, Mr. Harper did not receive his daily
fluoxetine for 11 days, from February 3 to Februaryld3y 6. Apparently, Mr. Harper was
offered his daily dose of fluoxetine on the morning of February 6, but refused to take the
medicationld. 62 On February 14, 2011, Mr. Harpeceived his morning dose [of
fluoxetine],” and he also receivéns morning dose from February 16—2&.9 6.

As noted above, Dr. Ruthven examined Mr. Harper on Februatg.ff78. Dr. Ruthven
explained that “Mr. Harper reported to meHas no side effects and no perceived benefit from
the anti-depressantltl. Although Mr. Harper had not be¢aking fluoxetine long enough to
allow an adequate diagnosis of its potential hienef negative side effects, Dr. Ruthven “felt it
should be continued!d. § 10. Dr. Ruthven notes that “[Mr. Hamp did not mention . . . that he
had not been receiving his fluoxedifafter he arrived at OSP]d. In any event, Dr. Ruthven
felt that “Mr. Harper’s action [i.e., the suicidd#eampt] was out of anger rather than a suicide
attempt and was not the result of missing his morning dofbeosétine. The outcome of

missing two weeks dfuoxetine is minimal and would not create suicidal ideatidul.”] 7. Also

% Dr. Ruthven’s declaration states that Mr. Hamgdused fluoxetine on the morning of Februarg@0,
but I assume this is a typo.
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during this time, Mr. Harper was receiving a dalyse of amitriptyline to relieve abdominal
pains, and apparently received the destinroughout the month of Februag. § 6; Attach. 2 at
40.

LEGAL STANDARDS

Summary judgment must lgeanted in favor of the moving party when “the movant
shows that there is no genuine dispute as tavaatgrial fact and the movant is entitled to
judgment as a matter of law.” Fed. R. Civ. P.&6The moving party bears the initial burden of
demonstrating the absence of g@@nuine issue of material fa€elotex Corp. v. Catrett, 477
U.S. 317, 323 (1986).

If the moving party meets its initial bumtlehe non-moving party must identify facts that
show a genuine issue for triddl. at 324. The non-moving party cannot meet its own burden by
relying on allegations in the complaint, or t@lying on “unsupported coegture or conclusory
statements.Hernandez v. Spacelabs Med. Inc., 343 F.3d 1107, 1112 (9th Cir. 2003). However,
the record will be reviewed in the lightost favorable tthe non-moving partyJnited States v.
Diebold, Inc., 369 U.S. 654, 655 (1968l v. Cameron Meadows Land Co., 669 F.2d 1278,
1280 (9th Cir. 1980). In cases in which a deferaaoves for summary judgment against a pro
se prisoner, either the courtthie movant must provide theigwner with “fair notice” of the
requirements of the summary judgment r@ Rand v. Rowland, 154 F.3d 952, 956-59 (9th
Cir. 1998) (affirming and setting out parasees of the fair notice requirement).

In sum, “[w]here the record taken as a whabelld not lead a ration#iier of fact to find
for the non-moving party, there is no genuirsuesfor trial” and summary judgment should be

granted Matsushita Elec. Ind. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986).
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DISCUSSION
Mr. Harper and the Defendants have eaclved for summary judgment. | discuss each
of their motions in turn.

l. Mr. Harper’s Motion for Summary Judgment

Mr. Harper filed his motion [24] on July2, 2013, prior to discovery. Mr. Harper devotes
the majority of his brief [26] t@ontesting the defenses set fartlthe Defendants’ answer [21],
and states that “[tjhe Defendants chose notdpude any of the claims that are outlined in the
Complaint; instead, they offer vagdefenses that do not apply to this case.” (Pl.'s Mem. Supp.
[26] at 9.) In light of the “undiputed issues cited within the f@plaint,” Mr. Harper argues that
he is entitled to a grant of summary judgméchtat 10.

Mr. Harper does not identify the material aindisputed by the Defendants, entitling
him to judgment as a matter of law. Thef@wlants’ answer [21] raised a number of
“affirmative defenses,” including statute of lintitans and failure to exhaust arguments, and Mr.
Harper offers evidence sufficient to defeat some of these defeReesxample, Mr. Harper has
submitted evidence that he properly exhausteddnenistrative grievance process, as required
by the 42 U.S.C. 8§ 1997e(a). (Pl.’'s Resp. [76hltt 6.) Further, Mr. Harper’s claim is timely.
See Wallace v. Kato, 549 U.S. 384, 387 (2007) (Section 1983 claims borrow limitations period
from state-law personal injury claim$&gin v. City of Bend, 309 F.3d 1134, 1139 (9th Cir. 2002)
(applying Oregon’s two-year persoigjury limitations period to § 1983 claim). However, Mr.
Harper does not identify undisputetaterial facts that demonstrate his entitlement to prevail on

the merits of his constitutional claims. Mr. Hargssentially restatedlegations from his

* The Defendants concede that four of their defeaseiapplicable to Mr. Harper’s claims, including
failure to state a claim, “PLRA exhaustiosfatute of limitations, and substitution. (DefResp. [30] at
2)
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complaint, including that “Defendants . . . knewttRlaintiff had a legal deadline, and needed
his legal property[,]” that “Plaintiff repeatedspught his controlled byadff medication for more
than 10 consecutive days,” and that “Defend&at& and Patterson leflaintiff alone and un-
monitored after Plaintiff expresseuicidal thoughts to them(Pl.’'s Mem. Supp. [26] at 8-9.)

Pro sditigants’ complaints are to be liberally constru8ee, e.g., Weilburg v. Shapiro,
488 F.3d 1202, 1205 (9th Cir. 200F)yanklin v. Murphy, 745 F.2d 1221, 1228 (9th Cir. 1984).
However, a plaintiff cannot simply rely on théegiations contained ithe pleadings to obtain
summary judgment in its favor, as “a party seeking summary judgment always bears the initial
responsibility of . . . identifyinghose portions of [theecord] which it believes demonstrate the
absence of a genuine issue of material fad#ldtex, 477 U.S. at 323ee also Hernandez, 343
F.3d at 1112. Because he has not identified undigpuiaterial facts that entitle him to a
favorable judgment as a matter of law, Mr. Harper’'s motion for summary judgment [24] is
DENIED.

Il Defendants’ Motion for Summary Judgment

The Defendants move for summary judgniéaif on all of Mr. Harper’s claims.
Although Defendants do not explicitly raise ghti to qualified immunity in their motion for
summary judgment, they have asserted qualified immunity as an affirmative defense in their
Answer. (Answer [21] 1 14-15; Defs.” Resp. M8trike [57].) Qualified immunity provides
government officials immunity “from liability focivil damages insofar @beir conduct does not
violate clearly established statuy or constitutional rights afhich a reasonable person would
have known.Pearson v. Callahan, 555 U.S. 223, 231 (2009) (quotinigrlow v. Fitzgerald,
457 U.S. 800, 818 (1982). At the summary judgment st court’s inquiry is twofold: | must
determine whether the facts shown by therpiii“make out a violation of a constitutional

right,” and whether the right ésue was “clearly establishatthe time of the defendant’s
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alleged misconductrd. at 232 (internal quotations omitte@)efendants argue that no
constitutional violation occued, and have submitted eviderioesupport that argument. As
discussed below, | find that Defendants’ cordlid not violate Mr. Harper’s constitutional
rights. Therefore, | need not cathar whether any of #hrights allegedly wlated were clearly
established in February 2011, whbe events at issue took place.

Defendants argue that the undisputed facts demongttateere was no delay in
allowing Mr. Harper access to his legal mateald even if there was some short delay, Mr.
Harper has presented no evidence that the delegtedf his ability to raise the eight assignments
of error on direct appealf2) that neither Defendant Patior Defendant Patterson ridiculed or
antagonized Mr. Harper, and didt subject him to cruel andhusual punishment; and (3) while
Mr. Harper did not receive his prescribed flutime from February 3 to February 13, 2011, “Mr.
Harper’s self-injury wa superficial and wasot the result of missing hisuoxetine medication,”
meaning that the Defendants cannot be liableléiberate indifference to a serious medical
need. (Defs.” Am. Mem. Supp. [67] A1—15.) | will analyze each claim in turn.

A. Access to the Courts

The Defendants agree that inmates havesat Rmendment right to access the courts and
petition the government for redress. (ReAm. Mem. Supp. [67] at 11 (citinglva v. Di
Vittoria, 658 F.3d 1090, 1101 (9th Cir. 2011).) Defamdargue that there was no delay in

giving Mr. Harper his legal matergland that even if there wasme minimal delay, Mr. Harper

®> The Defendants consistently characterized Mr. Bigmngoing appellate proceeding during February
2011 as a “post-conviction appeadb(it this is inaccurate. Mr. Harper's “Memorandum of Unpreserved
Legal Claims™reveals that during 2011, he was engaged in direct appeal from his conviction under Or.
Rev. Stat. § 138.040. (Mem. Claims [81] Att. 1@ gtMr. Harper argues that the delay in receiving his
legal paperwork during February PDrendered him unable to raise eight assignments of error on direct
appeal, thus making those arguments proceduwlaligulted in later post-conviction proceedirg= Or.

Rev. Stat. 8138.550;see also Palmer v. Sate of Oregon, 318 Or. 352, 867 P.2d 1368 (1994).
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offers no evidence that the delay affected higtglio raise issues ihis appellate proceedings,
especially considering thstr. Harper had an attorneld. 12—-13.

Mr. Harper does not allege a First Ameradrnviolation, but ratér argues that the
Defendants’ refusal to grant him access to hjallenaterials infringed his due process rights.
(Compl. [2] at 5.) An inmate’s right of accesghe courts is protected under both “the First
Amendment right to petition artle Fourteenth Amendment rigiot substantive due process.”
Slva, 658 F.3d at 1103. It is therefore appropriateeat Mr. Harper’s right of access to the
courts claim as implicating both his Fitsmendment and Fourteenth Amendment rights.

The Ninth Circuit distinguishes accessctaurt claims between “those involving
prisoners’ right[s] to affirmativassistance and those involving prisonénsghts to litigate
without activeinterference.” Slva, 658 F.3d at 1102 (emphasis in original). The right to
affirmative assistance is metdlugh the provision of adequdsav libraries or adequate
assistance from persons with legal trainigge Bounds v. Smith, 430 U.S. 817, 828 (1977).
However, a prisoner only has a right to legalsiasice when directly or indirectly attacking a
sentence or challenging the conditions of themfinement, and thegint is limited to the
pleading stagd.ewisv. Casey, 518 U.S. 343, 355, 384 (1996). Oe thther hand, the right to be
free from interference forbids the states fronetfting] barriers that impke the right of access
of incarcerated personsilva, 658 F.3d at 1102—-03 (citinmter alia, Snyder v. Nolan, 380
F.3d 279, 291 (7th Cir. 2004) (per curiam)). THpsisoners . . . have a right, protected by the
First Amendment right to petition and the Re@nth Amendment right to substantive due

process, to pursue legal redress for clairas hlave a reasonabledimin law or fact.'1d. at 1103

® Mr. Harper references both the Fifth Amendnieand the Fourteenth Amendmisribue Process

clauses, but in the absence of federal governoeduct | will treat his claim as sounding in the
Fourteenth Amendment’s protection of due procBasSlva, 658 F.3d at 1103.
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(citations omitted). Unlike the right dequate assistance recognizeBaonds, the right to be
free from undue interferenceterds beyond the pleading stagesat 1103.

The Supreme Court’s opinion irewis v. Casey, 518 U.S. 343 (1996js instructive’
There, the Court explained that an accessdathurts claim is only colorable upon a showing of
actual injury.Casey, 518 U.S. at 349. In undue interferenceesa the Ninth Circuit has likewise
spoken of the need to m@nstrate actual injun@lva, 658 F.3d at 1103-04. Ti@asey Court
also explained thd&ounds's recognition of a right to adequaassistance derived from the
fundamental, and antecedent, right to access the cGassy, 518 U.S. at 354. Thus, cases on
which theBounds decision was built sought to protecathiight by prohibiting the state from
interfering with inmates’ attempts to prepare legal documéshtat 351.

Finally, access to court claims brought againstopr officials must be judged within the
deferential rubric offurner v. Safely, 482 U.S. 78, 89 (1987), where “a prison regulation
impinging on inmates’ constitutional rights is vailigt is reasonably related to a legitimate
penological interest.” Applying this test @asey, the Court found no constitutional violation
where Arizona prison regulations resultedlotkdown” inmates experiencing delays in
accessing their legal materials for up to 16 daysnhevhen such delays caused actual injSeg.
Casey, 518 U.S. at 361-62.

In this case, Mr. Harper'slabations are best characterizsdan “undue interference”
claim, as he alleges that the Defendants violaigdight of access tihe courts by withholding
his legal materials for twenty-three days afterdnisval at OSP. (Compl. [2] at 5.) Mr. Harper

alleges that he notified the Defendants of “aminent deadline in the Direct Appeal” of his

" Casey is an “adequate assistan@s opposed to “undue interferencaise, but the Court speaks broadly
of the entire right of access to the courts.
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criminal conviction that was due in February of 20H1 9 20.As a result of the delay in
accessing his legal work, Mr. Harper was “deprivedaf.the ability to presnt and litigate eight
(8) errors to the Ogon Court of Appeals.ld. at  21. Defendants contend that the undisputed
facts show that Mr. Harper’s first written request for legal materials came on February 10, 2011,
eight days after his reassignment to the D$Defs.” Mem. Supp. [67] at 12.) Inmates in the
DSU must make property request writing, and they are gvided communication forms and
instructions on how to make such requests. (Exexl. [65] 71 10-11; A#ich. 3 at 1-2.) After
Mr. Harper's first request, Defendants asseat they responded to each successive property
request byinter alia, providing Mr. Harper with his attoey’s address and scheduling “legal
assistance” with an inmaternaéegal. (Defs.” Mem. Supp. [67] at 12.) Finally, Defendants
contend that because Mr. Harper was repredditeounsel in his dict appeal proceedings,
“Plaintiff [has not] established any facts to indeghat any delay actually caused him to lose
eight (8) assignments of errm his [direct] appeal.ld. at 13.
1. Interference with Mr. Harper’'s Access to Legal Materials

As Casey teaches, an access to the courts claim eisbnsidered within the deferential
framework ofTurner. Thus, a policy that caused Arizoimanates to experience a 16-day delay
in receiving their legal materials was congtonally acceptablegecause the policy was
rationally related to a legitimate penological inter€stsey, 518 U.S. at 361-62. This case is
different. Mr. Harper isot attacking the validity of the Bpolicies themselves, but rather the

Defendants’ failure to follow those policiesdarelease Mr. Harper’s legal materials after

8 In fact, Mr. Harper delivered a property requesEebruary 9, informing Defelant Lenex that “D.O.C.
is keeping my legal property from meEtter Decl. [65] Attach. 4 at 1Granted, Mr. Harper used a
declarative rather than interrdiyee sentence, but it is unnecessary to be so punctilious about his
grammatr. It is clear what Mr. Harper meant.
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numerous requestsThe Defendants contend that thes@s simply no delay, because “in each
case, the Plaintiff received asponse within one day of his regté (Defs.” Mem. Supp. [67] at
12.) Of course, a “response” is not the samacasally providing theequested legal property,
and Defendants’ argument relies on reading e&dlir. Harper’s requests extremely narrowly—
for example, by construing Mr. Harper’s Februafyrequest to only relate to his attorney’s
address, rather thalii af his legal paperworkd.’® As noted above, Mr. Harper’s first written
request concerned his “legal progye in general, and his Febmya20 request clearly stated “I
still do not have my legal property.” (Etter Ded@5] Attach. 4 at 1, 5.) \&wing the evidence in
the light most favorable to MHarper, the request referendad attorney to help explainhy he
needed his property, not to limit the scope ghlematerials requested. Assuming Department of
Corrections officials have a legitimate penologio#&trest in restricting the amount and type of
personal property allowed in the DSU, Defendasfter no argument that the failure to follow
such policies likewise serves gigmate penological interest. Thudr. Harper has raised issues
of disputed fact demonstrating thatfBredants’ actions cannot be justified un@asey’s
application of the deferentidurner framework.
2. No Showing of Actual Injury
Even assuming the Defendants’ actioresrawt justified by a legitimate penological

interest, Mr. Harper raises no genuine issudadaifthat demonstratectual injury to a non-

° Defendants offer somewhat contradictory evidence about the substance of those policies. On the one
hand, Defendants contend that DSU inmates must miaken property requests, and an inmate making

a verbal request “would have been instructesetod a written request to the DSU property officer.”

(Etter Decl. [65] at 1.0.) On the other hand, neither the Oregon Administrative Rules nor the “DSU
Rules/Guidelinesseem to require that propergquests be made in writinfee id. Attach. 3 at 10r.

Admin. R. 291-011-0050.

19 Mr. Harper’s February 10 request read, in part, “Ulddike to be issued whatever property | have that
is DSU approved. At the very least | need my direct appeal langtefsformation because | have to
keep him updated on my current addreéStter Decl. [65] Attach. 4 at 2.)
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frivolous legal claim caused by the del&ge Casey, 518 U.S. at 350-53. A prisoner bringing an
undue interference claim rsushow actual injurySee, e.g., Slva, 658 F.3d at 1103—-0&mith v.
Figeroe, 456 Fed. App’x 694, 695 (9th Cir. 2011). Mr.rdar contends thats a result of the
delay, he “was not able to presamd litigate errors that occurred during the trial of his criminal
convictions to [tlhe Oregon Court of Appeals.’of@pl. [2] T 13.) In support of this contention,
Mr. Harper filed a Memorandum tfnpreserved Legal Claims [81jwhich includes a copy of
his petition for post-conviction relief. Mr. Harpalleges that he notified the Defendants of an
“imminent deadline” pending in his direct appeaid lists eight claims that he would have
raised to the Oregon Court of Appeals, butthar delay. (Mem. Claims [81] at 2—-3.) The appeal
was submitted to the Oregon Court of Appeals on December 14,18041.3;see also Sate v.
Harper, 251 Or. App. 239, 283 P.3d 408 (2012).

Mr. Harper's argument is problematic, in tways. First, he offers no evidence that he
was actually barred from includinige specified “eight claims” in his post-conviction petition. In
fact, many of the allegedly unpreserved claims digtwaere raised in Mr. Harper’s petition for
post-conviction reliefld. Attach. 17 (claim that two jurosgere biased and should have been
removed; claim that trial judge should haeeused himself after re@ég notice of misconduct
report). Second, even assuming that Mr. Hawses procedurally barred from making some
arguments in the post-conviction proceeding, hersffi® evidence that his failure to raise those
issues on direct appeal weelised by the delay in receiving hisgal materials at OSP. Mr.

Harper was represented by courtigiing his direct appeal progsge (Mem. Claims [81] Attach.

! Although this memorandum is not accompanied by a sworn declaration, | will treat the memorandum as
true for purposes of summary judgment.

2 The Court of Appeals released its decision on 18ly2012, ordering a p#al remand for resentencing
based on the trial court’s failure to merge Mr. Hagpeonviction on two counts of first degree th&he
Harper, 283 P.3d at 409-10).
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10 at 1.) Further, correspondence between Mr. Haupehis appellate atieey reveal that the
issues that Mr. Harper wantedrease on appeal were being dissed well before his transfer to
OSP (and, as noted above, many were indaiséd at the poswaviction proceeding)’
Presumably, Mr. Harper’s attorney was capableretenting all relevant assignments of error to
the Oregon Court of Appeals.ribt, Mr. Harper was free to raiaa ineffective assistance of
counsel claim in his petition for post-convan relief, and in fact did just thdd. Attach. 17 at
22-25™ Finally, there is simply no evidence rediag the “imminent deadline” itself. Mr.

Harper alleges that an important appeals deadiase“due in February,” but offers no evidence
beyond the pleadings that demonstratesh a deadlinactually existed.

Even assuming Mr. Harper has raised genissies of fact regding the Defendants’
actions in delaying the provision bis legal property, he has faileapoint to any disputed facts
demonstrating that the delay sad actual injury ta nonfrivolous legal claim. Thus, the
Defendants are entitled to summary judgn@niMr. Harper’s access to court claim.

B. Cruel and Unusual Punishment

Mr. Harper contends that leas subjected to cruel and unusual punishment at the hands
of Defendants Polk and Patterson. (Comglf[23—-24.) This claim seems to depend on two

related factual circumstancd4) Defendant Polk issuing MHarper a misconduct report on

13 seeid. Attach. 13 at 1 (juror Edwin Marvin told jury pool that he recognized Mr. Harper; juror Nicole
Anderson went to high school with Mr. Harper; juiicole Anderson knew one of the state’s witnesses);
id. Attach. 14 at 1 (state presented insufficient en on the identity thetharge; state’s evidence
contradicted elements of crime of robbeid);Attach. 8 at 1-2 (judicial misconduct complaint filed
against trial judge; trial judge was awarf misconduct complaint during trial).

* The record does not reveal the disposition of INarper’s ineffective assistance claim, but it is
immaterial to the disposition of his claim against Delfnts in this case. Any ineffective assistance by
counsel would not show that Defendants were theecatiMr. Harper’s injury; rather—as the record
shows—Defendants did not prevent Mr. Harper fammunicating the issues he wished to raise on
appeal with counsel, and any subsequent fadareounsel’'s part cannot be imputed to them.
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February 2, 2011, for refusing to return to his eebulting in a transfao the DSU; and (2) the
February 13, 2011, episode, in which Defertddolk and Patteva left Mr. Harper
unmonitored after allegedly antagonizing armtiauilling him for expressg suicidal thoughts,
thus allowing Mr. Harper the opportunity attempt suicide by biting his wridtl.

The Supreme Court recentlgaited the truism that “[p]reaners retain the essence of
human dignity inherent in gllersons. Respect for that dignity animates the Eighth Amendment
prohibition against cruelnd unusual punishmenBtown v. Plata, 131 S.Ct. 1910, 1928 (2011).
The Amendment prohibits more than cruel andsual sentences; it also prohibits unacceptable
conditions of incarceration. Indeed, “harsh ‘ciieths of confinement’ may constitute cruel and
unusual punishment unless such conditions ‘aregbdhe penalty that criminal offenders pay
for their offenses against societyWhitley v. Albers, 475 U.S. 312, 319 (1986) (quotiRpodes
v. Chapman, 452 U.S. 337, 347 (1981)).

Here, the issue is not whether alleged haostditions of confinement were a part of Mr.
Harper’s penalty. The issue is whether those itimms occurred at allAccording to the sworn
statements of Defendants Polk and Pattersathereof them antagonized or ridiculed Mr.
Harper. (Polk Decl. [63] T 10 (“dhe of that is true.”); Patteys Decl. [64] § 7 (“This did not
happen.”).) Instead, on February 13, 2011, DefendRoltsand Patterson escorted Mr. Harper to
a holding area of the DSU after Mr. Harper exprésseinterest in self-harm in order to notify
the Shift Lieutenant. (Polk Dedb3] 11 7-9.) Defendant Palielieved that Mr. Harper was
“doing fine” in the holding area, and Defend®utlk did not harbor any animosity towards Mr.
Harper.ld. 11 9, 11. Further, the notes taken by DrthRan during his February 17 session with
Mr. Harper reveal that Mr. Hper bit his wrist “so [he]auld bleed and let them know how

angry [he] was at [Defendant Polk].” (Raen Decl. [66] { 7 & Attach. 2 at 39.)
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Regarding the initial interaction between.Miarper and Defenda®olk on February 2,
the evidence reveals that Defendant PolkadsMdr. Harper a routine misconduct report for
failing to return to his cell. @k Decl. [63] 1 4; Pl.’s Ex. [2] at 8.) The misconduct report led
to Mr. Harper being transferred the DSU, but the evidenckavs that the report was “standard
procedure” and was not issued out of animasityards Mr. Harper. (Polk Decl. [63] 11 4-5.)
Beyond the allegations in his complaint, Mr. Harpffers no evidence twontradict the sworn
testimony that neither Defendant Polk nor Defendant Patterson antagonized or ridiculed him, or
to show that they purposefully left him aloneamm unmonitored cell in order to exacerbate his
suicidal ideation or prompt him to attempt suiciiie. Harper raises no factual issues that could
lead a rational jury to find that Mr. Harpsuffered cruel and unusual psimment at the hands of
Defendants Polk and Patterson. Thus, Defetsdare entitled to summary judgment on Mr.
Harper’s cruel and unusual punishment claim.

C. Deliberate I ndifference to Serious Medical Needs

Mr. Harper argues that the Defiants were deliberately indiffent to his serious medical
needs when they failed to dispense his dailyedddluoxetine from February 3 to February 13,
2011. (Compl. [2] 11 24.) This failure in tuked to Mr. Harper’s withdrawal from the
antidepressant, which in turn contributed to his suicide attdchpt.

An Eighth Amendment violation occurs whprson officials are dderately indifferent
to a prisoner’s serious medical nees= Toguchi v. Chung, 391 F.3d 1051, 1057 (9th Cir.
2004). To prevail on an Eighth Amendment del#te indifference clan, a plaintiff “must
satisfy both the subjectivand objective components of a two-part teldiaflett v. Morgan, 296
F.3d 732, 744 (9th Cir. 2002). The objective componequires a plaintiff to show that a prison

official deprived the plaintiff of the “mini@ civilized measuresf life’s necessities.Id.
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(citation omitted). The subjecti®mponent requires a plaintiff sthhow that a prison official
acted with deliberate indifferendel.

The objective component require@slemonstration of a depaition that is “sufficiently
serious.”Farmer v. Brennan, 511 U.S. 825, 834 (1994) (citiMiilson v. Seiter, 501 U.S. 294,
298 (1991)). In the context of medical care, “ames medical need is present whenever the
failure to treat a prisoner’s cotidin could result in further signdant injury or the unnecessary
and wanton infliction of pain.Clement v. Gomez, 298 F.3d 898, 904 (9th Cir. 2002) (internal
citations omitted). However, “[b]Jecause sogidbes not expect that prisoners will have
unqualified access to health cade]iberate indifference to mexdil needs amounts to an Eighth
Amendment violation only ithose needs are serioubltidson v. McMillian, 503 U.S. 1, 9
(1992) (internal quotation omitted).

A prison official acts with déerate indifference, and saies$ the subjective component,
when “the [official] knows of and disregards @xcessive risk to inmate health and safety.”
Gibson v. Cnty. of Washoe, Nevada, 290 F.3d 1175, 1187 (9th Cir. 2002). Thus, the official must
“be aware of facts from which the inference cdodddrawn that a serious risk of harm exists,”
and the official “must also draw the inferencédrmer, 511 U.S. at 837. “Mere negligence in
diagnosing or treating a mediaaindition, without more, does not violate a prisoner’s Eighth
Amendment rights.McGuckin v. Smith, 974 F.2d 1050, 1059 (9th Cir. 1992) (alteration and
citation omitted)pverruled on other grounds WMX Technologies, Inc. v. Miller, 104 F.3d 1133
(9th Cir. 1997).

Mr. Harper’s claim fails on botprongs of the deliberatedifference inquiry. First, Mr.
Harper offers no facts that demonstrate a “sudfity serious” deprivatio of medical care, such

that he was subjected to “fudhsignificant injury or the uratessary and wanton infliction of
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pain.” Clement, 298 F.3d at 904 (internal citations itted). Mr. Harper contends that
“[w]ithdrawals from not getting his daily anggressant for more than 10 consecutive days”
contributed to his “complete mental breakaoand suicide attempt on February 13, 2011.”
(Compl. [2] at 9.) Evidence in the record indicatéiserwise. First, DiRuthven notes that the
consequences of missing two weeks of fluoxetimeninimal and would not create suicidal
ideation.” (Ruthven Decl. [66] &t 7.) Further, Mr. Harper lab Dr. Ruthven that he had no
perceived benefit from the antidepressant, andHdrper did not mention that he had not been
receiving his fluoxetindd. 11 8, 10. Finally, Mr. Harper told DRuthven that he bit his wrist
out of anger, not because he was suicidalAttach. 2 at 39.

Second, Mr. Harper fails to satisfy thebgective component. Indeed, the complaint
seems to allege thall of the individually-named Defendanigere deliberately indifferent and
somehow played a role in failirig provide the daily fluoxetin€ Mr. Harper did send a
communication form to Defendant Lenex on February 9, stating “I'm not getting my weekly
treatment and for whatever reason tempped me from getting my fluoxotingd].” (Etter
Decl. [65] Attach. 4 at 1.) However, therenis evidence that Defenddngénex was in a position
to correct this problem or that Defendant Lenegwrof a grave risk of harm. In any event, Mr.
Harper began receiving his fluoxeti on February 14, five daydda (Ruthven Decl. [66] 1 6.)
Even assuming that Mr. Harper faced an excesskeof harm from nssing approximately two
weeks’ worth of fluoxetine, there is simply srueidence that any of the Defendants knew of yet
disregarded that riskSee Gibson, 290 F.3d at 1187-88. Indeed, witle possible exception of

Defendant Lenex, | find it doubtful that anytbe Defendants—correctional officers and the

15 Dr. Ruthven himself is not a deféant, and none of the named deferislare part of the OSP medical
staff.
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superintendent of the prison—even knew that Mr. Harper was prescribed fluoxetine. In the
absence of any genuine issues of mateaietst the Defendants are entitled to summary
judgment on Mr. Harper’s deldnate indifference claim.
CONCLUSION

Because no genuine issuesridterial fact exist as to wther the Defendants violated
Mr. Harper’s constitutional right Mr. Harper’s motion for summgajudgment [24] is DENIED
and the Defendants’ motion for summpgudgment [61] is GRANTED.

IT IS SO ORDERED.

DATED this 28  day of March, 2014.

/ s/ M chael W NMdsman

MICHAEL W. MOSMAN
UnitedState<District Judge
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