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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OFOREGON
EUGENEDIVISION
MOLLY VETETO,
No. 6:13ev-00298MO
Plaintiff,
OPINION AND ORDER
V.
CAROLYN W. COLVIN,

Acting Commissioner of the
Social Security Administration,

Defendant.

MOSMAN, J.,

Plaintiff Molly Veteto applied for supplemental security inconmeler Title XVI of the
Social Security Actalleging that she has been disabled since the day of her applicét#on. (
[11-7] at 261.) At ahearingbefore an ALJ, a vocational expert (“VH8stified about alternative
occupations available to Ms. Veteto light of her residual functional capacity (“RFC”"AR
[11-3] at 44-56.)The ALJ found that Ms. Veteto had not been under a disability since the date
her apfication was filed, and denied her claird. at 26. Ms. Veteto now seeks reversal and
remand (Compl. [1] at 1.) She contends that the VE’s testimony was erroneous and could not
support a finding that Ms. Veteis capable operforning other work. Therefore, she argues,
the ALJ’s decision was not supported by substantial evidence and was based on legal. error
at 3. Although I find that two of thiareealternative occupations included in the ALJ’s decision

are not supported by substantial evide the remaininglternative occugtionwas supported by
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substantial evidence and is free of legal error. Theref@&EFIRM the denial of supplemental
security income.
BACKGROUND

To determine whether a claimant is disabled, the ALJ applies-atBpesequential
process.See20 C.F.R. § 416.920Parra v. Astrue481 F.3d 742, 746—-47 (9th Cir. 200At
step one, the ALJ found that Ms. Veteto has not engaged in substantial getivity since
November 20, 2008, the date of her applicatighR [11-3] at 17.) At step two, the ALJ found
that Ms. Veteto has the following severe impairments: “obesity; mild degenalettvdisease
of the lumbar spine; mild obstructive sleep apmeajor depressive disorder; posttraumatic stress
disorder; dependent personality disorder; [and] possible bone spur/Achilles enthg$olaiath
At step three,ite ALJ found that Ms. Veteto does not have an impairment or combination of
impairments that et or medically exceed one of the listed impairmelatsat 18.

Between steps three and foanALJ determines a claimant’s RFC, which in tinelps
determine whether a claimardn perform past relevawork or can make an adjustment thert
work. 20 C.F.R. § 416.920(d)(iv)—(v). Here, heALJ determined that Ms. Veteto can
“perform light work with lifting and carrying of 20 pounds occasionally and 10 pounds
frequently, standing and walking about six hours of an eight hour workday and sittibgdior a
six hours of an eight hour workday, except she requires a sit/stand o#ddt[11-3] at 2Q)
Furthermore, “[s]he can occasionally climb ladders, ropes or scaffolds, stooppaad and
frequently climb ramps and stairs, balance kneel and crddil. The ALJ also determined that
“[e]xposure to respiratory irritants and hazards should be avoided,” and M2 Weteited to

work characterized by “simple, routine tasks and instructions with no more thaioonatas
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public and coworker interaction.fd. Ms. Veteto “also requires a predictable work environment
with little change and a supervisor who sets godls.”

At step four, the ALJ found that Ms. Veteto is unable to perform any past relevant work.
Id. at 25. Finally, at step five, theLArelied on the VE's testimony aridund that Ms. Veteto
canwork as an “assembl@of] small products,’a “postage machine operator,” or as a security
guard Id. at 25-26. The ALJ found that becausese jbs exist in significant numbers in the
natioral economy and are viable alternatiéls. Vetetohas not been under a disability since
the time her application was filedd.

Ms. Vetetds only disagreement liegith the ALJ’s step five determinatio8he argues
that “her combined impairments are adeverity sufficient to preclude her from performing past
work, or other work which exists in significant numbers in the national economy, anbehst s
therefore, disabled.” (P$ Br. [16] at 6.) She contends that the VE's step five testimony
“contradict[ed] information in the Dictionary of Occupational Title&! at 7. Ms. Veteto
argues thathis contradiction makes the VE’s testimony erroneous and that consequently, the
ALJ’s determinatiorwas not supported by substantial evidenequiring reversal anctemand.

Id. at 11.
STANDARD OF REVIEW

This Court should affirm the Commissioner’s final decision if it is based on both
substantial evidence and correct legal standards. 42 U.S.C. §;405(gnasetti v. Astry®&33
F.3d 1035, 1038 (9th Cir. 2008)Substantial evidence” is a deferential standard of review; it
“means more than a mere scintilla, but less than a preponderance. It means sach relev
evidence as a reasonable mind might ptas adequate to support a conclusiovidientine v.

Comm’r Soc. Sec. Admjrh74 F.3d 685, 690 (9th Cir. 2009) (quotiDgrosiers v. Sec’y of
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Health & Human Servs846 F.2d 573, 576 (9th Cir. 1988)). However, even if thesALJ
decision contains an @ a court “may not reverse an ALJ’s decision on account of an error that
is harmless.”"Molina v. Astrue674 F.3d 1104, 1111 (9th Cir. 2012). The party attacking the
decision has the burden of showing that an error is in fact har@lfuthseki v. Samals 556 U.S.
396, 409 (2009).

A claimant bears the burden of pnogithat they are disabled as definedhry Social
Security Act except that the burden shifts to the Commissioner at step five of the evaluation.
Tackett v. Apfell80 F.3d 1094, 1098-99 (9th Cir. 1999). This definition includes both a
medical andh vocational component. rkt, a disability requires the inabilityo engage in any
substantial gainful activity” because of a medically verifiable physicalestal impairment,
which may reult in death or which may be expected to last (or has already lasted) for at least
one year. 42 U.S.C. 8§ 1382c(a)(3)(A). Second, a claimant will only be consideredddisable
her impairmerg preventer from performing hepast relevantvork, as well a anyalternative
substantial gainful activity existing in the national economy, considerinddimeant’s age,
education, and work experienclel. § 1382c(a)(3)(B). Steps four and five of the sequential
evaluation process are designed to answer the vocational component of the disaisiionqu
See?20 C.F.R. 8§ 416.920(ffg). An ALJ may rely on théestimonyof a VEat step five of the
sequentiakvaluationSee20 C.F.R. § 416.966(e). Howevegliance on this testimony is only
properif the ALJ determinesvhether the testimony conflicts with the Dictionary of
Occupational Title$‘DOT"), and if so, whether there is a reasonable explanation for the
conflict. Massachi v. Astryet86 F.3d 1149, 1152-54 (9th Cir. 200%¢e alscSSR00-4pat

*2, 2000 WL 1898704 (Dec. 4, 2000). Finally, whenever “there is ambiguous evidence or when
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the record is inadequate to allow for proper evaluation of the evidence,” an ALdlgst@
further develop the factual recorMayes v. MassanarR76 F.3d 453, 459-60 (9th Cir. 2001).
DISCUSSION

The VE testified that in light of Ms. Veteto&ge, education, past work history, a&ieC,
she can perform the work of a small products assembler, a postage machine operator, or
security guard (AR [11-3] at 51-55.)Ms. Veteto contends that the VE's testimony regarding
each of these job titles contradicted information contained iD@E and the ALJailed to
resolve these conflicts(Pl.’s Br. [16] at 7, 15.) Consequently, the ALJ’s decision was not
supported by sulantial evidenceld. EssentiallyMs. Veteto argues that all three jobs
encompass physical or social demands that exceed the bounds of hddR&EQ1-14. | will
address each job description in turn.

l. Small Products Assembler

After hearingtestimonythat Ms. Veteto could no longer perform her past relevant work,
the ALJ asked the VE whether thavereany “alternative occupations that might be felesib
(AR [11-3] at 53.) The VE first identified “small products assemblas a potential @upation.
Id. There are about 50,000 such jobs in the national economy, and about 500 in @adegon.
Ms. Veteto argues that this is not a viable occupation in difytite limitations of heRFC,
because “small product assemblersratpiiredto work as a ‘member’ of an ‘assembly group,’
assembling one or two specific parts and then ‘passing the unit to another worReIs'Br
[16] at 11 (emphasis added) (quoting DOT # 706.684-022).) Ms. Veteto contends that because
her RFC limits her to “no merthan occasional public and co-worker interaction,” this

occupation is not a viable alternativiel.
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The Commissioner argues that Ms. Veteto’s objection suffers from two flaafs.the
DOT description for a small products assembler does nottifiréuire” interaction between
coworkers. (Def.’s Br. [18] at B.Instead, the DOT states that a small products assembler
“[flrequently works at bench as member of assembly group assembling one petifecparts
and passing unit to anotheorker.” (Pl.’s Br. [16] at 11 (quoting DOT # 706.684-022T.he
Commissioner argues that this does not mean that a small products assemhésesdarily
work in an assemblygroup, or that working in such a group will require verbal or social
interaction. (Def.’s Br. [18] at 8.) Second, the Commissioner argues that DEriptiess
describe “maximum requirements of occupations as generally perférngedquotingSSR 00
4p at *3, 2000 WL 1898704 (Dec. 4, 200t a VE will “discuss more specific jobsatinthe
general category of job found in the DOTd. at 7(quotingMoncada v. Chater60 F.3d 521,
524 (9th Cir. 1995))Here, the ALJ asked the VE to indicate if “there’s a difference between the
way jobs are described, either past work or anything, in the DOT versus thieewagtividual
actually performed them, or the way they’re actually performed in yqerence. (AR [11-3]
at44-45.) The VEthen testified thaMs. Veteto would be able to perform the job of small
products assembleandthe Commissioner argues tlttere[waq no conflict between the DOT
description and the VE testimony that the hypotheti@hwnt would be able to perform this
occuption.” (Def.’s Br. [18] at 8.)

The ALJ’s finding that Ms. Veteto could perform the work of a small products assembl
was not based on substantial eviderntemmasetfi533 F.3d at 1038. Here, the issue i no
whether the/E’s testimony and the DOWere in conflict; they were notThe problem is a

potential conflict between the DOT description and Ms. Veteto’s RFC, unresolved Ayxhe
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The ALJfirst askedhe VE to indicate whether “there’s a difference between the way
jobs are described . . . in the DOT versus the way the individual actually perfévenedor the
way they're actually performed in your experience.” (AR-Blht 44-45.)The ALJasked if
there weresuitable alternative occupations in ligiftMs. Veteto’s RFCandthe VE named the
job of “assembler, small products, [one]; 706.684-028."at 53. This testimony does not
conflict with the DOTFindeed, the VE simply repeated the tifethe occupation from the
DOT. However, an examination of the DOT reveals that the occupational requiremants of
small products assemblare ambiguous, anday conflictwith Ms. Veteto’s RFC.According
to the DOT, amall products assembler “[flrequently works at bench as member of assembly
group assemblingne or two specific parts and passing unit to another worke®T D
# 706.684-022Assembler, Small Products Idvailable at1991 WL 679050. This description is
ambiguousdoes it mean thatll assemblers work in a grotfsequently” but not all the timeor
that “frequently,”some assembleedwayswork while others may never work in a group?
Further, the DOT does nbilly describethe nature of the interaction between coworketsch
is an important consideration in light of Ms. Veteto’'s RAs. Veteto is limited to “occasional
public and coworker interaction,” dueher affecive and anxiety disorders. (AR [11-3] at 23.)
It is unclear whether the job of a small products assembler would require moredbasidoal .

. . coworker interaction.” Because the evidence proffered by the VE was ambidpaeolik,Jt

had a duty to further develop the reco&ke Maye276 F.3cat459-60. he ALJdid not

resolve this ambiguitgnd any potential conflict between the DOT description and Ms. Veteto’s
RFC,makingthe small products assembfarding unsupported by substantial evidence.

Tommasetti533 F.3d at 1038/alentine 574 F.3d at 690.
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[. Postage M achine Oper ator

The VE also testified that Ms. Veteto can work as a “postage machine ope(afer.”
[11-3] at 53). There are about 55,000 such jobs in the national economy, and about 500 in
Oregon.Id. Ms. Vetetocontends thathis occupation “requires an individual to make
‘independent determinations’ when turning indicator dials to specified letters artrsrand
weighing articles to determine required postage, using a scale and pdstabo&.” (Pl.’s Br.

[16] at 12 €iting DOT # 208.685-026).F5he argues thatjab requiring independent
determinations exceeds the limits of Ms. Veteto’s RFC, making the VE’s testooatrary to
the ALJ’s hypotheticalld.

The Commissioner argues that a postage machine operator does not make independent
determirations. (Def.’s Br. [18] at 9.First, the DOTdescription of a postage machine operator
does notist any tasksequiring independentetierminationssecond, the DOTabelsthis
occupation as “SVR, unskilled.” Id. The Commissioner points out that “[u]nskilled work is
work which needs little or no judgment to do simple duties that can be learned on the job in a
short period of time.”ld. (quoting 20 C.F.R. § 416.968(a)). Therefore, Ms. Veteto can perform
the work of a postage machine operatot.

The VE’stestimony regarding the occupationpafstage machine operator was
appropria¢. Ms. Veteto attempts to complicate the occupation by stating that it requires
independent determinations, but the Dé€nfrydoes not support this argumefithe DOTstates
that someone in this occupation “[m]ay weigh articles to determine required@astig scale
and postal code book.” DOT # 208.685-03@alingandCancelingMachine Operatot
available at1991 WL 671757. Weighing articles, using a scale, and consulting a codarleook

“simple, routine tasks™tasks called for in the RFGAR [11-3] at 20.) Furtherhte DOT labels
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this occupatioriSVP-2, unskilled,” which th&ocial Security Administratiodefines as one
requiring‘little or no judgment.” See20 C.F.R. § 416.968(a). e”ding an address and
recognizing that a package is bound for Akimstead ofSyracusaloes not require judgment of

the sortthat Ms. Veteto is unable to make. The DOT entry for postage machine operator is not
ambiguous, and the ALJ had no duty to further develop the record before making his
determination.See Maye<276 F.3d at 459-60. Thus, the ALJ’s finding that Ms. Veteto could
perform the occupation of postage machine operator was supported by substantiaéevidenc
Tommasetfi533 F.3d at 1038/alentine 574 F.3d at 690.

[11.  Security Guard

Finally, the VE testified that Ms. Veteto cavork as a security guard. (AR1-3] at53.)
The VE stated that the DAiBts this occupatioas “SVR3, semiskilled,” but thentry was last
updated in 1988ld. at 54(citing DOT # 372.667-034)More recent Departent of Labor and
Oregon Employment Department publications state that security guardgrgipically takes 30
days or less, which is equivalent to a “SVP-2, unskilled” positidn.Furthermore, the VE
reduced the number of available jobs in the national and local economies by &l#birtate
thosesecurity guardsvho must be on their feet all day have contact with the public that would
exceed the limits of Ms. Veteto’'s RF@. After the50% reduction, there are about 350,000
such jobs in the national economy, and about 2,500 in Orddon.

Ms. Veteto argues that the security guard occupation is inconsistent evialh dts
hypothetical because “this type of work is the embodiment of unpredictable.” BPI[X5] at
12.) A security guaranust “ascertain and guard against any circumstance,” “make examinations

.. . or determinations regarding circumstances and individuals,” and “ifjspedtobserv]e]
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facts and circumstancesld. at 13. Ms. Veteto contends that the ALJ was “uncert@ngut the
VE'’s testimony, and asked whether this occupation was actually suitdble.

The Commissioner argues that the DOT nowhere describes a security gplasts

“unpredictable,” but rathdrsts a wide range of tasks that a security guard “npyform.
(Def.’s Br. [18] at 9.) The VE excluded jobs that require standing or walking fartee shift,
as well as jobs that require occasional public interactidn.The VE also clarified that he was
“[d]efinitely not” describing an armed and dinsedsecurity guard (AR [11-3] at 55) The
Commissioner argues that many security guards keep watch at video mouitorgreng the
police when necessarfDef.’s Br. [18] at 9.)The Commissioner further argues that tiyfse of
job would not require standing or walking for an entire shift, nor would it require public

interaction, making the position a viable alternative in light of Ms. Veteto’'s RE&C.

The ALJ’s decision that Ms. Veteto can perform the job of a security guardata
supported by substantial evidencenhelle are security guard duties that Ms. Veteto is unable to
perform, either because they require too much standing or walking, or because threytoequi
much public interaction. The VE reduced the number of available jobs to accoumstr th
limitations, and the ALJ clarified that the VE was not describing an armed and licerssed g
However, the VE’s 50% reduction in the number of available gpipearsarbitraryand
unsupported by factual evidend¢eggerng a duty on the part of the ALJ to further develop the
factual record.See Maye<276 F.3d at 459-60. The ALJ did not make any further inquiry of the
VE that would substantiate the 50% reduction, makiegALJ’ssecurity guard finding

unsupported by substantial evidence.
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CONCLUSION

Ms. Vetetoonly challengeshe ALJ’s step five determination. Although the ALJ
erroneously relied on the VE’s testimony regarding the small productslassand security
guard occupationshé ALJ’sfinding regarding the postage machine operator was supported by
substantial evidenceSee Tommaset®33 F.3d at 1038. The ALJ’s error whsrefore
harmlesssee Molina674 F.3d at 111hecausépostage machine operdtas a viable
alternativeoccupation for Ms. Veteto and represents a significant number of jobs in the
economy.See Moncada v. Chater60 F.3d at 524 Therefore, he Commissioner’s final
decisionis AFFIRMED.

IT IS SO ORDERED.

DATED this_3rd day ofFebruary 2014.

[s/ Michael W. Mosman

MICHAEL W. MOSMAN
United States District Judge
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