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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

CRUM & FORSTER SPECIALTY ™
INSURANCE COMPANY,
P laintiff, Civ. No. 6:13¢cv-01923MC
V. >' OPINION AND ORDER
WILLOWOOD USA, LLC; ALLIED

WORLD ASSURANCE COMPANY J
(U.S.); COLONY INSURANCE
COMPANY; and REPAR CORPORATION ,

Defendants.

MCSHANE, Judge:

Plaintiff, Crum & Forster Specialty Insurance Company (Crum), alatigdefendant
insurance providers Alied World Assurance Company (Alied) and Colony Insu@Gompany
(Colony), seeka legal declaration against defendant Wilowood USA, Wikdwood) that
they have no duty to defend Willowood in a companion case before this Rep#r
Corporation v. Willowood USA, LLC et aCiv. No. 6:13cv-01043MC (underlying action).

This Court is asked to considethether Crum, Allied,andbr Colony owe Wilowooda
duty to defend based upon the allegations in the underlying .aBgmause (1) the allegations in
the underlying action do not statgotential claim for either trade libel or defamation and (2) the
claims in the underlying action are exclugaai/ornot covered under the respectpaicies
this Court finds thameither Crum, Allied, nor Colony owe Wilowood a duty &fehd in the

underlying action. Thus, motions for summary judgment, ECFMAlied), ECF No.55
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(Crum), and ECF No58 (Colony), are GRANTED, and Willowood’s motion for partial
summary judgment, ECF NB3, is DENIED.

PROCEDURAL AND FACTUAL BACKGROUND

This action arises out of an insurance coverage disBateause this action relies on the
factual allegations in the underlying action, this Court looks to the Firginded Complaint
(FAC).!

Repar, a corporation in the business of distributing agricultural pestibelgan
distributing an agricultural pesticide containing uetnazole under the trade nam&BUCON
45 DF and TEBUCON 3.6F in 2008. Decl. of Seth H. Re®, ECF No57-6. On August 23,
2011, Repar obtained “trademark registration No. 4,015,686 for the TEBUC@MNeonaarious
types of pesticide productsld. at7.

Wilowood, also a corporation in the business of distributing agricultural pestioikes,
formed in December 2009. at 3.Sometime after formation, Brian Heinze, president of
Wilowood, contacted Bhushan Mandava, president of Repar, to discuss a pbtesitiess
relationship. Id. at4. Heinze proposed that Wilowood “enter into distribution arrangemerits wit
Repar allowing Willowood to sell TEBUCON 45 DF and TEBUCON 3.6F underslatigdwing
Wilowood as the distributor.’ld. Willowood subsequently agreed to “maintain the
confidentiality of any confidential or proprietary informatiortd not use “the name TEBUCON
except for sales authorized undkee EPA Form 8576 agreement,” antb allow Repar tolje
the exclusive supplier of technical grade tebuconafmoléoth products.’ld. at 4-5. As a result,
Repar granted Wilowood a “license to distribute and sell products in damedth the
TEBUCON mark as an EPA subregistrant of Repar for the TEBUCON 45@B.6&F products

and subject to Repar’s quality d¢ol.” Id. at5.

! The following factsand corresponding analy siflect Repas allegations in the FAC.
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Wilowood later approached Repand sought permission to cite Repar’s product
chemistry data in support of Wilowood’s primary EPA registration apjplica for the 45 DF
and 3.6F tebuconazole formulatiorsl. Repar granted Willowood #hpermission after
Wilowood again promised to “maintain the confidentiality of this data, tdReggar as its sole
supplier of technicagrade tebuconazole, and to use a trade name other than TEBUCON in
connection with Willowood’'s own products containitgpuconazole.’ld. at5-6.

After submitting its EPA registration applicatinWilowood informed Repar “that
[Willowood] would not be purchasing tebuconazole from Repar in the future” andéedritgo
subregistration agreements with another registratiothe two tebuconazole formulations,
thereby circumventing Repar as a supplier of technical tebucorialtblet6. Repar withdrew
its support for Wilowood’'s EPA registration applicatiprfercing Willowood to refile.ld.

Willowood successfuly refiled its EPA registration applicagiomsing product chemistry
data from another supplierd. In its refiled EPA registration applications, Wilowood ide@tffi
its productsas WILLOWOOD TEBUCON 45DF and WILLOWOOD TEBUCON 3.6 S@l.
“Willowood subsequently began using Repar's TEBUCON mark in connegitiorthe sale and
distribution of its own tebuconazole productil’

Repamow seeks damages and injunctive rel@fder theories amplied-in-fact contract,
guasicontract/unjust enrichment, Federal Trademark Infrihngement (15 L§3X14, and
Federal Unfair Competition (18.S.C. 81125(a). Sedd. at 9-13.

STANDARD OF REVIEW

This Court must grant summary judgment if there is no genuine issue of matetiahd
the moving party is entitled to judgment as a matter of law. Fed. R. G&(d& An issue is

“genuine” if a reasonable jury could return a verdict in favor of thenmaring party.
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Phillip Morris, Inc., 395 F.3d 1142, 1146 (9th Cir. 2005) (citihgpderson v. Liberty Lobby, Inc.
477 U.S. 242, 248 (1986)). A factis “material’ if it could affect the outcaithe casdd. The
court reviews evidence and draws inferences in the light most favorable todmoving party.
Miller v. Glenn Miller Prods., Ing454 F.3d 975, 988 (9th Cir. 2006) (¢ng Hunt v,

Cromartig 526 U.S. 541, 552 (1999)). When the moving party has met its burden, the non
moving party must present “specific facts showing that thergénaine issue for tridl
Matsushita Elec. Indus. Co. v. Zenith Radio Cp4{5 U.S. 574, 58@7 (1986) (quoting Fed.
R. Civ. P.56(e) (emphasis iroriginal).

DISCUSSION

The insurance providers contend that the claims and allegations in theingdadtion
are not covered under the respective policies and, to the extent thatrtiseanial allegations are
covered, the claims and allegations exeluded

|. Policy Coverage

Wilowood contends that all three insurance providers must defend because the
allegations in the underlying action “fall sqely within the coverage for gpsonal and
advertising injury’ provided by each of the policies.” lBood’'s Mem. in Suppof Mot. Partial
Summ. J. 19, ECF N&4. Because all three providers contest coverduge Court “turn[s] first
to the question of whether the insurance policy coveRegdr’s] claim.”Marleau v. Truck Ins.
Exch, 333 Or. 82, 89 (2001

To answer that question, this Commtist examine two documents: the insurance policy
and Repar’'s complainiSeed. (citing Ledford v. GutoskB190r. 397, 399 (1994)). “In regatd
the insurance policy, [this Court] must determine from its terms and condtibasthe parties

intended the policy toaver Id. (citihg Hoffman Constr. Co. of Alaskav. Fred S. Jat&&€Xn.,
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313 Or. 464469 (1992)). This Court then examines tloenplaint to determine if it, without
amendment, may impose liability foonduct covered by the policyd. (citation omitted).

“Oregon determines the intent of the parties to an insurance contract by loo&in fi
the plain meaning of any disputed terms and then to the structure and context of yhagali
whole.” Anderson Bros., Inc. v. St. Paul Fire & Marine Ins. @9 F.3d 923, 931 (9th Cir.
2013) (citations omitted). “If the parties’ intent cannot be determined by dointhe policy is
construed against the insurer, because any reasaabk as to the intended meaning of [an
ambiguous] term wil be resolved against the insurance company and in favae rafiregt
coverage to the insuredld. (citations and internal quotation madksitted); see alsdHolloway
v. Republic Indem. Co. of ArB41 Or. 642, 650 (200§ If the ambiguity remains after the court
has engaged in those analytical exercises, then any reasonable doubt asetadéng imeaning
of such [a] term[] will be resolved against the insurance company.”iqegaénd internal
guotation marks omittgyl

Colony’s policy extends the “duty to defend the insured against any*seeking
‘damages™ for covered “personal and advertising injur[ie€d€&cl. of Seth H. Row 8, ECF No.
57-3; see alsdecl. of Seth H. Rowt0, ECF No57-4 (Alied’s policy); Decl. of Seth H. Rovg,
ECF No.57-1 (Crum’s policy, effective 3/1/28/1/13); Decl. of Seth H. Row4, ECF No.57-2
(Crum’s policy, effective 3/1/138/1/14. Colony's policy defines “prsonal and advertising
injury” as:

[lInjury, including consequential “bodily injury”, arising out of one or more
of the following offenses:

2 A “[s]uit 'means a civil proceeding in which ‘damages’ resultingifro. ‘personal and advertising injury’ . . .
are alleged.” Decl. of Seth H. Row 21, ECF Bl63; see als®ecl. of Seth H. Row 30, EANo. 57-4 (Allied’s
policy); Decl. of Seth H. Row 29, ECF Na/-1 (Crum's policy, effective 3/1/23/1/13); Decl. of Seth H. Row 30,
ECFNo.57-2 (Crum's policy, effective 3/1/13/1/14.
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d. Oral or written publication, in any manner, of material that slanders
or lbels a person or organization or disparages a person's or
organization's goods, products or services;

f.  The useof another’s advertising idea in your “advertisement”; or

g. Infringing upon another’s copyright, trade dress or slogan in your
“advertisement”.

Decl. of Seth H. Row 29, ECF N®&/-3. This definiion of “personal and advertising injury” is
the same in Alled policy, seeDecl. of Seth H. Row 29, ECF Nb67-4, and is consisterwith
both of Crum’s policies seeDecl. of Seth H. Row 27, EQRo. 571 (Crum’s policy, effective
3/1/12-3/1/13; Decl. of Seth H. Row 28, ECF N&7-2 (Crum’s policy, effective 3/1/13
3/1/14.2

Wilowood argues, in reliance upon the defintion offgonal and advertising injury”
above, that Repar, in the underlying action, alleges “disparagement” undestisnb&¥ and
“use of another’s advertising idéayour ‘advertisement’ under subsectio “f.” Because the
policies do not define either “disparagement” or “use of another’s adveritigagn your
‘advertisement” this Courtfirst considers whether the phrases in question have a plain meaning,
i.e., whether they are susceptible to only pla@sible interpretationSeeHolloway, 341 Or. at
650. If two or more plausible interpretations are shown, then this Court examines those
interpretationsin light of the particular context in which those terms ased in the policy and

the broader context of the policy as a whéleffman 313 Or. at 470. If two or more plausible

¥ The Crum policies alter the wording of subsections “db#sws:

d. Oral orwritten publication of material that slandetbels a persoor organization or
disparages a person's or organization's goods, produsé&wviges;

Decl. of Seth H. Row 27, ECF No&/-1 (Crum’s policy, effective 3/1/23/1/13); Decl. of Seth H. Row 28, ECF
No.57-2 (Crum's policy, effective 3/1/13/1/14.
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interpretations continue to be reasonable dfisradditional inquiry, then the policy is construed
against the insureSedd. at 476-71.

A. “Disparage ment”

The policies define “personal and advertising injury” in part, as “[@radritten
publication ... of material that . .. disparages a[n] . . . organization’s goods, psaatuc
services.'See e.g, Decl. of Seth H. Row 29, ECF N&/-3 (Colony’s policy) The noun
“publication” is defined as “[c]Jommunication of information to the publi¢lie American

Heritage Dictionary of the English Languat®16 (4th ed. 2000see alsd’he Oxford English

Dictionary vol. Xll, 782 (2d ed. 2001)The action of making publicly kmvn; public
notification or announcement; promulgation . .. [n]otification or communicataiose
concerned, or to a limited number regards representing the public.”yhe verb‘disparage” is
defined as “[t]Jo speak of in a slighting or disrespectful way; keltind] . . . [tjo reduce in

esteem or rank.The American Heritage Dictionary of the English Langua2f@ (4th ed. 2000);

see alsd’he Oxford English Dictionaryol. 1V, 802 (2d ed. 2001)To speak obr treat

slightingly; to treatas something lower than it is; to undervalue; fin"Vili Wilowood provides
an alternative defintion of “disparage”: “to discredit or bring reproach uparoimparing with
something inferior.” Wilowood’'s Reply to Mot. @l Summ. J. 10, ECF N@4 (quoting

Webster’'s Third New Int’l Dictionary653 (unabridged ed. 1996)). Combined, these defisiti

extend policy coverage toépsonal and advertising injur[ies}"arising out of oral or written
material communicated to the public that belittles or discredits armthenization’s goods or
products.

The insurance companies, in response, defir@section “d” more narrowly, as

commercial disparagement or “tradeelb seeAlied’'s Resp. to Mot. Partial Summ. J3-4 ECF
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No. 61, defamation, Crum’'s Mot. Partial Summ. J. 18, ECF3®p.and unfair comgtition (15
U.S.C.8§ 1125(a)(1)(B)) Crum’'s Resp. to Mot. Partial Summ. J98ECF No.63 These
alternative definitions, consistent with tort law, also represemsiple interpretationsSee, e.g.
Marleau, 33 Or. at 9496 (assessing a claim under an identical provision under the tort of
defamation);Nat’l Union Fire Ins. Co. of Pittsburgh Pa. v. Starplex Cog20 Or. App. 560,
581-86 (2008) (same); & D of Oregon, Inc. v. Am. States Ins. C1 Or. App. 17, 229
(2000) (same).

Because subsection “d” is susceptible to more than two plausible ingdigmet this
Court examines those interpretatiansthe light ofthe particular context in which those terms
areused in the policy and the broadentaxt of the policy as a wholéloffman 313 Or. at 470.
The policies at issue extend coveragéstais” seeking “damages” for ggsonal and advertising
injury.” See, e.gDecl. of Seth H. Row 8, ECF N&/-3. Repar, in the underlyingction, seeks
“damages” under theories of implé@dfact contract, quagsiontract/unjust enrichment, Federal
Trademark Infringement (15 U.S.C1814, and Federal Unfair Competition (15 U.S.C. §
1125(a). SeeDecl. of Seth H. Row-93, ECF No57-6. Because these claimsxcluding quasi
contract/unjust enrichmefitare excludedrom coverageinder the various exclusions dissed
infra 8 II(A)—(B), the issue is whether the allegations supporting these claims “censiitiatim
for conduct that the policy covergviarleau, 333 Or. at 90 (emphasis addesBe alsd@resee
Homes, Inc. v. Farmers Ins. Ex¢B53 Or. 112, 117 (2012)As long as the complaint contains
allegations that, without amendment, state a basis dlaim covered by the policy, the duty to
defend arises.” (emphasis addedJhat question can be answered only by examining [Repar’s]

complaint! Marleau, 333 Or.at 89.

* Because this Court finds that Repar’s claimfor queasiract/unjust enrichment is notcovered under theigsjic
this Court declines to assethe applicability of exclusions to that claim.
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Turning to the FAC, Willowood contends that Repar aleged “disparagenmeR&Q
23 and “publication” in FAC] 25.Willowood's Mem. in Suppof Mot. Partial Summ. 2O,
ECF No.54. The FAC, in relevant part, provides:
23. Wilowood's use of a confusingly simiar imitation of Repar’s
TEBUCON mark is likely to deceive, confuse, and mislead purchasers and
prospective purchasers into believing that the products offered by
Wilowood are manufactured by, authorized by, or in some manner
as®ciated with Repar, which they are not. The likelhood of confusion,
mistake, and deception engendered by Wilowood's misappropriation of
Repar's mark is causing irreparable harm to the goodwil symbolized by the
TEBUCON mark and the reputation for qualttyat it embodies.
25. Willowood continues to improperly and maliciously use the TEBUCON
mark in connection with its products in the marketplace, directly and
intentionally infringing Repar’s registered trademark.
Decl. of Seth H. Row 8, ECF Nb67-6. Willowood further elaborates that “[tjhe reference to the
‘reputation for quality’ of Repar's TEBUCON product clearly indicatespossibilitythat Repar
will put on evidence that Willowood products are of lower quality than Repar’s, and that
Repar’s products’ quality has therefore been disparaged by the implicit adissoof
Wilowood's products with Repar'sWillowood’'s Mem. in Suppof Mot. Partial Summ. J. 20,
ECF No.54 (emphasis addedBecause the parties dispute Wilowood's use of “possibility,” this
Court briefly addresses the relevant legal standard.

In assessing Repar’s allegations, this Court is not concernedpaitential factual
determinations,”Bresee Homes, In853 Or. at 124 (emphasis added), and is “not permitted to
indulge in what the ultimate facts may show which might or might not brintndlaeent within
the liability terms of the policy,”Blohmv. Glens Falls Ins. Ca&231 Or. 410, 417 (1962%ee
alsoBresee Homes, In@B53 Or. at 123 (“[This Court’s] alysis of the duty to defend focuses

on those allegations whether or not different or additional facts might be ddalicial.”).

Instead, this Counteasonablynterprets the allegations to determine whether they meet the

9 —OPINION AND ORDER


https://ecf.ord.circ9.dcn/doc1/15114955239
https://ecf.ord.circ9.dcn/doc1/15114955293
https://ecf.ord.circ9.dcn/doc1/15114955239
https://a.next.westlaw.com/Document/Id00659f3535c11e2a531ef6793d44951/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=353+Or.+112
https://a.next.westlaw.com/Document/Ic708af5bf78011d983e7e9deff98dc6f/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=231+Or.+410
https://a.next.westlaw.com/Document/Id00659f3535c11e2a531ef6793d44951/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=353+Or.+112

“elements of theort at issue’ Marleau, 333 Or. at 93 (emphasislded) see alsdNat’l Union
Fire Ins. Co, 220 Q. App. at 347 (“We begin with the question whether the allegations . . .
potentially stated a claim for defamation.Abrams 335 Or. at 400“[Blecause the allegations
of intentional o©nversion include allegations of ordinary conversiotgraous actthat is covered
under the policy, [defendant] had a duty to defend.” (emphasis addgu) Court looks to
thosetorts identified by the partiesncluding: (1) trade libel(2) defamabn, and (3) quasi
contract/unjust enrichmefit.
i. Trade Libel

“To prevail ; a state law trade libel claimit must be establishethat the defendant
published false allegations about the plaintiff with malice, and thgildiveiff suffered special
damages or pecuniary harm as a result of the publicatieblR Sys., Inc. v. Sierra Media, Inc.
903 F. Supp. 2d 1120, 1136.(0r. 2012) ¢iting Soloflex, Inc. v. NordicTrack, In€iv. No.
93-545-JE, 1994 WL 568401, at *13 (D. Or. Feb. 11, 1994¥e alsdRESTATEMENT(SECOND)
OFTORTSS 623A (1977); 5J.THOMASMCCARTHY,MCCARTHY ON TRADEMARKS AND UNFAIR
COMPETITION 8§ 27:99(4th ed. 2014)Trade libel, unike classic defamation, “[is] not directed at

the plaintiff's personal reputation but rather at the goods a plaintf arethe character of his

®>Willowood contends throughout its various filings thas@®ourt need notrestrictively interpret coverage
provisions throughthe lens of applicable torts. Howaasindicated by Oregon case law, coverageis extendedto
an insured defendantif the plaintiffin the underlyingecassertseaimwhich includes covered conduct that is not
otherwise excluded underthe policy.

® For purposes of this opinion, this Court assumes thatrRegsaerted clainfsr breach of impliedn-fact

contract, Federal Trademark Infringement (15 U.S.0118), and Federal Unfair Competition (15U.S.C. §
1125(a) meet the coverage definition of “dis paragement” under stibeéd.”

"Trade Libel is also referred to as commercial disparageBediLIR Sys., Ing903 F. Supp. 2d at 1135ee also
Restatement (Second) of Tort6Z&cmt. a (1977) (“The particular formofinjurious falsebahat involves
disparagement of quality@mmonly called ‘trade libel.. . The name [trade libellormer has any significance of
its own.”). However, “ifthe complaint of dis paragemerti&sed on unfair competition and not libel, no special
damages need be alleged or proved ifthe plaintiff shovessgpt or possible injury&erosonic Corp. v. Trodyne
Corp, 402 F.2d 223, 231 (5th Cir. 1968Ee alsd-in. Programs, Inc. v. Falcon Financial Servs., i871 F. &pp.
770, 776 (D. Or. 1974) (applying definition of dis gpment articulated iAerosonic Corp.
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other business.Aetna Cas. & Sur. Co., Inc. v. Centennial Ins.,888 F.2d 346, 351 (9th Cir.
1988) @pplying Californialaw).

Wilowood interpretsRepats allegations as implying &alse statemenincluding “that
Wilowood's TEBUCON products are affiiated with Repar's TEBUE@roducts.”
Wilowood's Reply to Mot. Partial Summ. 9, ECF No.68. This Court is reluctant to find this
interpretationreasonableln Aetna Cas. & Sur. Co., Indor example, the Ninth Circufound
that analogous conddadid not raise the possibility of liability under “trade libel’ because
plaintiff alleged appropriation not disparagemedif. Homedics, Inc. v. Valley Forge Ins. Co.
315 F.3d 1135, 1142 (9th Cir. 2003) (finding that the allegations that defendant “iniated
product, thereby infringing [plaintiff's] paténtould not be understood as a disparagement of
“an organization’'s goods, products or services.” (internal quotation marksdmiHere, as in
Aetna Cas. & Sur. Co., Inghe gravamen of Repar's complaint is that Wilowood “palmed® off”
the “TEBUCON” mark to “trade on the goodwill’ of Repar’'s maBieeDecl. of Seth H. Row
12, ECF57-6. Even if this Court found otherwise, the gravamen of the allegatimuld remain
in trademark, and thereforeould be excluded under the policteenfra § I1(B)(i).
Accordingly, the factual allegations of Repar’'s FAC do not statera d@itrade libel
ii. Defamation

“The elements of a claim for defamation are: (1) the making of a defgnsatement;
(2) publication of the defamatory material; and (3) a resulting speaial, unless the statement
is defamatoryper seand therefore gives rise to presumptive spe@amti’ Nat'l Union Fire Ins.

Co,, 220 Or. at 584'A defamatory statement is one that would subject another to . .. hatred,

®In Aetna Cas. & Sur. Co., Inthe plaintiffin the underlying action alleged that trsuired party had advertised
Elaintiff’s “distinctive animaltags as their own.” 8328&.at 349.

“Palming off” refers to a claim “that the defendant atte mpiqehts off (or ‘palm off’) its goods as those ofthe
plaintiff.” Harper House, Inc. v. Thomas Nelson, 889 F.2d 197, 208 (9th Cir. 1989) (citation dedk).
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contempt or ridicule . .. [or] tend to diminish the esteem, respect, goatwibnfidence in
which [the other] is held or to excite adverse, derogadomynpleasant feelings opinions
against [the other].Marleau, 333 Or. a®4 (citation and internal quotation marks omitted).
Repar's complaint does not allegéher direct or indire¢? defamatory statementSee
alsoBock v. Zittenfield66 Or. App. 97, 103 (1983) (“[Defendant’s] statements were not
defamatory, because they did not impugn plaintiff's overall skil, fir@scompetence to
perform his trade or pfession.” (citations omitted))instead, Repar accus@slowood of
imitating its product and using its mankth “intentional, willful, and malicious intent to trade
on the goodwil associated with Repar’'s TEBUCON mabketl. of Seth H. Rowl2, ECF No.
57-6. This Court is unprepared teasonablynterpret thisconductasconstituing aclaim of
defamation under Oregon laBeesupra8 I(A)(i). Even if this Court found otherwise, the
gravamen of the allegatisnwould remain in trademark, and therefereuld be excluded under
the policy. Seenfra §11(B) (i). Accordingly, the factual allegations of Repar's FAC do not state a

claim for defamation.

iii. Quasi-Contract/Unjust Enrichment

“The term implied contract has also been used to refer to contractselhaplEd in-law
or quasicontracts.”Staley v. Taylgrl65 Or. App. 256, 262 (2000). However, a qaasitract is
“different from” an impliedin-fact contractRESTATEMENT(SECOND) OF CONTRACTS84cmt. b
(1981). “[U]nlike true contracts, quasbntracts are not based on the apparent intention of the
paties to undertake the performances in question, nor are they promises. & bbjjgations

created by law for reason of justicdd.; Jaqua v. Nike, In¢125 Or. App. 294, 298 (1993) (‘[A

9 «Defamation by implication is the label commonly given to a cléiat tequires drawing a defamatory inference
from facially nondefamatoryommunication. When defamation by implication is allegi@d,court has held that the

link betweenthe communication and the defamatory inferensérmabe “too tenuousReesman v. HighfilB27
Or. 597, 604 (1998) (citations omitted).
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guasicontract] is a remedial device to accomplish substantial justiceelgming unjust
enrichment.” (citations omitted). Such an obligation “is one that stede . . without any
expression of assentMontez 175 Or. App. at 536. To establish a qu@sitract, a lintiff
must prove all three of the following: “(1) a benefit was conferr@dthe recipient was aware
that a benefit was received and; (3) under the circumstances, it wouldustetargllow retention
of the benefit without requiring the recipient to pay for'tJaqua 125 Or. App. at 298 (citation
omitted).

Reparin support of its quasiontract/unjust enrichment clairalleges that it “conveyed
a benefit on Wilowood by .. .[1] permitting it to buy techrnigedde tebuconazole on favorable
terms and [2] by allowg Wilowood to develop a distribution network for tebuconazole using
Repar’s products, EPA registration, and trade name.” Decl. of S&Rlowi9, ECF No57-6.
Repar does not allege that Willowbdbelittle[d] or discredied” Repar’s goods or products.
Rather, Repamerelyseeks to utiize a remedial device to prevent unjust enrichment.
Accordingly, Repar’s claim for breach of a quasntract/unjust enrichment is not covered as
“disparagement’under subsection “d.”

B. “Use of Another's Advertising Idea”

The policies also defingpersonal and advertising injury” as “[tjhe use of another’s
advertising idea in your ‘advertisementSee, e.gDecl. of Seth H. Row 29, ECF Nb7-3. The

policies do not define either “advertising” or “idea.” The noun “idea” is defige'fls(omething,

1 In Jaquathe Oregon Appellate Court found:
For an injustice to be found, one of three things must be true:
(1) the plaintiff had a reasonable expectation of payment;
(2) the defendant should reasonably have expected to pay; o
(3) society’'sreasonable expectations of security afgneand property would be
defeded by nonpayment

125 Or. App. at 29&:itation and internal quotation marks omitted).
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such as a thought or conception, thatentially or actually exists in the mind as a product of

mental activity.” The American Heritage Dictionary of the English Languéde (4th ed. 2000);

see alsd’he Oxford English Dictionaryol. VI, 614 (2d ed. 2001 “More generally: A picture

or nofon of anything conceived by the mind; a conceptionrhe noun‘idea” is modified by
the attributive noun “advertising."Advertising” is defined as “[t]he activity of attracting public

attention to a product or busines3he American HeritagBictionary of the English Language

25 (4th ed. 2000)see alsd’he Oxford English Dictionaryol. I, 190 (2d ed. 2001)*A bringing

into notice; spec. by paid announcement in a printed journal, by prominent displagaofipja
etc.”). Combined, these defiions extend policy coverage toefigonal and advertising
injur[ies]” “arising out of” the use of another’s thought or conceptitended to attract public
attention to a product or business in an insured’s “advertisentee 'alsdmbrie v. State Farm
Fire & Cas. Co, No. C\V-08-888 ST, 2008 WL4737950, at*6 (D. Or. Oct. 24, 2008) (defining
“advertising idea” asd plan, conception, or design aimed at callng [the violating party’s]
services to the attention of the public.”).
Having definedtheseterms, this Court looks to ttalegationsin the underlying action.

See, e.gMarleau, 333 Or. at 9Wilowood directs this Court’'s attention #AC 1 17, 25.
Wilowood's Resp. to Mot. Partial Summ. J. 13, ECF Blb.Those paragraphsovide:

17. Wilowood subsequently began using Repars TEBUCON mark in

connection with the sale and distribution of its own tebuconazole products.

Repar had not greed Willowood any license to do this.

25. Willowood continues to improperly and maliciously use the TEBUCON

mark in connection with its products in the marketpladirectly and

intentionally infringing Repar’s registered trademark.

Decl. of Seth H. Row 6, 8, ECF No/-6.
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Repar'suse of the TEBUCON mark in lieu dfie chemicahame, tebuconazole,
represents a thought or conceptitidea”). This “idea” also represents an “advertising idea”
under the broad definition identified above, i.e., a conception intended td piiioéc attention
to a productFor example, Bpar alleges that the TEBUCON rkdimmediately and inherently
signified the quality, reputation, and source of these produdtc!. of Seth H. Row 7, ECF No.
57-6. This allegation, in tandem with the paragraplesified by Wllowood, plausibly indicate
that Repar used the TEBUCON marlkdistinguish its product from the competition, i.e., to
attract public attention tine advaragesof its own product visa-vis its competition. However,
to extend coverage to the insured, this “advertising idea” must also be used in a
“advertisement.”

Colony’s policy defines “advertisement” as:

“Advertisement” means a notice that is broadcast or publshed to the
general public or specific market segments about your goods, products or
sewices for the purpose of attracting customers or supporters. For the

purposes of this definition:

a. Notices that are published include material placed on the internet or on
similar electronic means of communication; and

b. Regarding websites, only that part of a website that is about your
goods, products, or services for the purposes of attracting customers or
supporters is considered an advertisement.
Decl. of Seth H. Row 29, ECF No/-3; seealsoDecl. of Seth H. Row 26, ECF Nb7-4
(Alied’'s policy); Decl. of Seth H. Rov22, ECF No.57-1 (Crum’s policy, effective 3/1/12
3/1/13); Decl. of Seth H. Ro@3, ECF No.57-2 (Crum’s pdicy, effective 3/1/133/1/14). The

policies do not define “notice,” “broadcast” or “published:he noun“notice” is defined as “[a]

written or printed announcement.” The American Heritage Dictionary dEtigish Language

1203 (4th ed. 2000kee alsarhe Oxford English Dictionaryol. X, 551 (2d ed. 2001{°A sign,
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placard, etc., conveying some intimation inteligence.”). The verb“broadcast” is defined as

“[t]o send out or communicate, especially by oadr television.” The American Heritage

Dictionary of the English Languad@34 (4th ed. 200Qsee alsd’he Oxford English Dictionary

vol. 11,568 (2d ed. 2001}“To disseminate (a message, news, a musical or drastic performance,
or any audible or visible matter) from a radio or television transgittation to the receiving
sets of listeners and viewers; sasloabf a speaker or germer.”). The verb“published” is

defined as “[t]o bring to the public attention; announdéé American Heritage Dictionary of

the English Lanquag#417 (4th ed. 2000kee alsa’he Oxford English Dictionaryol. Xll, 785

(2d ed. 2001 “Made generalyknown; publicly announced or declared; officially promulgated
or proclaimed; of a book, etc., issued or offered to the publ€&mbined,these definitions
define “advertisement’as an announcement (e.g., sign or placatdth communicates and/or
disseminatednformation about goods or products to theneralpublic or the specific market
segment

In reliance on FAC 11 25, 43, Wilowood argues that its alleged use of BldTEGN
mark “in connection with its products in the marketplace” meetsdigy efinition of
“advertisement.” Willowood’'s Resp. to Mot. Partial Summ. J. 15, EGF54. However, as
noted by the insurance providers, the only specific allegation relatipgssible “adveisement”
is that Willowood sold its own products “under the TEBUCON maBe&Crum’s Mot. Partial
Summ. J20, ECF Nob55. This Court is “not permitted to indulge in what the ultimate facts may
showwhich might . . . bring the incident within the liability terms of thegydli Blohm v. Glens
Falls Ins. Co,231 Or. 410, 417 (1962).

To the extent that Willowood’s interpretation ptausiblei.e., the TEBUCON mark

communicates information about goods or products to the general public, this Conetsdeci
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find it reasonableThe meresale of a product bearing another’'s mark does not constitute an
advertisementCf. Am. States Ins. Co. v. Dastar Cqrp006 WL 1514857, at*2 (D. Or. May 25,
2006) (“Sales may result from advertising activities, but salesa he same thing as
advertising.”); U.S. Fidelity & Guar. Co. v. Star Techbic., 935 F. Supp. 1110, 1116 (D. Or.
1996) ([A] sale is not advertising activity; it is merely the desired reguthdvertising activity.”
(cttation and internal quotation marks omitted)f it were otherwise, the Trademarkdiision
discussednfra § 11(B) would be completelysuperfluous; ay applicableTrademarkExclusion
would be subsumed by the exceptitiis exclusion does not apply to infringement,yaur
‘advertisement! Decl. of Seth H. Row 27, ECF Nb7-3; see alsdRhineg v. Red Shield Ins.
Co., 228 Or. App. 588, 594 (2009) (“In determining whether a phrase is ambiguous, we do not
lightly assume that contract language ipestiuous.” (citation omitted))Accordingly,
Wilowood cannot establish coverage under subsection “f,” “use of another'sisidgeidea in
your ‘advertisement.”
ll. Exclusion

“The insurer has the burden of proof that [a claim or action] is exclu@driford v. Am.
Guar. Life Ins. Cq.280 Or. 525, 5271077) (citation omitted). “Also, any ambiguity in an
exclusionary clause is strictly construed against the insuier(titation omitted).

Repar, in the underlying action, seeks “damages” under claims asdendiagh of
implied-in-fact contractguasicontract/unjust mrichment; Federal Trademark Infringement (15

U.S.C. 811149; and Federal Unfair Competition (15 U.S.CL®5(a). SeeDecl. of Seth H.

Row 9-13, ECF No57-6. The insurancerovidersmove this Court to preclude insurance
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coverage on the basis of various policy exclusions, including: (1) Breach of Gamiug2)

Infringement of Trademark This Court addresses each argumersteiquence

A. Breach ofContract Exclusion

Colony’s poliey excludes from “prsonal and advertising injury” any “claim,” including:

a. Breach of Contract

Based upon or arising out of “personal and advertising injury” arising out

of a breach of contract, except an impled contract to use another’s

advertisingidea in your “advertisement”.
Decl. of Seth H. Row 27, ECF N&7-3.* Colony’s policy is substantively simiar to the other
insurance policiesSeeDecl. of Seth H. Row 11, ECF N&7-4 (Alied’s policy); Decl. of Seth
H. Row 40, ECF No57-1 (Crum’s policy, effective 3/1/228/1/13); Decl. of Seth H. Row 41,
ECF No.57-2 (Crum’s policy, effective 3/1/23/1/14). The insurance providers contend that
this provision excludes coverage for Rep claims asserting breachiofplied-in-fact contract
andbreach of ayuasicontract/unjust enrichmenBecause Repar’s claim for breach of a quasi
contract/unjust enrichmerg not covered under the policy, this Court’s inquiry wil focus on
Repar’'sclaim for breach oimplied-in-fact contract.

Neither the term “contractfior “arising out of” are defined within the policies. Ti@in

“contract” is defined as “[a]Jn agreement between two or more parties, elgpec@that is

'2Because this Court finds that the insurance providers doweWillowood a duty to defend based upon the
allegations and claims in the underlying action, this Gbeclines to discuss the applicability of additional
exclusionsandrelated arguments articulaligcthe insurance providers.

3 Colony’s policy also provides:

2. Contractual Liability

Based upon or arising out of any liability for which the ireglis obligated to pay
“damages” by reason of the assumption of liability in a @mttor agreement. This
exclusion does not apply to liability for “damages.”

Decl. of Seth H. Row 12, ECF No/-3; seealsoDecl. of Seth H. Row 7, ECF N67-4 (Allied’s policy); Decl. of
Seth H. Row 12, ECF N&7-1 (Crum's policy, effective 3/1/18/1/13; Decl. of Seth H. Row 13, ECF N&7-2
(Crum’s policy, effective 3/1/13/1/14).
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written and enforceable by lawThe American Heritage Dictionary of the English Language

398 (4th €. 2000);see alsd.arsonConst. Co. v. Oregon Auto. Ins. C460 F.2d 1193, 1195
(9th Cir. 1971) (“By its primary meaning the word ‘contract’ denotes an agnetebetween the

parties.”). Theverb“arise” is defined as “to come into being; originatdhe American Heritage

Dictionary of the English Languad® (4th ed. 2000), and tifienction word‘out of” is defined

as “[flrom an origin, source, or cause,” The American HeritagéioDary of the English

Languagel?250 (4th ed. 2000see alscClinical Research Inst. of S. Or., P.C. v. Kemper Ins.
Cos, 191 Or. App. 595, 601 (2004) feeng “arise” as “to originate from a specified source”
and “out of” as “a function word to indicate either origin or birth or causeotivet\ (citation
and internal quotation marks omitted)). Combined, thesaitae® exclude from coverage
“personal ad advertising injury” originating from an agreement between two or more parties
To decidewhether thisdefinition captues Repar’s claim for breach of impliéufact

contract,this Court looks to Oregon case ldwMontez v. Roloff Farms, Ind75 Or. App. 532,
536 (2001), the Oregon Appellate Court explained the relationship between aad-imybdict”
and “express” contract as follows:

An impliedin-fact contract is no different in legal effect from an express

contract. The only difference between them is the means by which the

parties manifest their agreement. In an express contract, the parties manifest

their agreement by their words, whether written or spdkean impliedin-

fact contract, the parties’ agreement is inferred, in whole or in part, from

their conduct
(cttation and internal quotation marks omittédnphasis in origingl) see alSdRESTATEMENT
(SEconND) OFCONTRACTSS 4cmt. a (1981) (indicating that the difference betwespress and
implied contracts “liesmerelyin the mode of manifesting assent” (emphasis added)). This

explanation, in tandem with the broad plain meaning definitiofcafitract” and “arising out &f

above,see alscClinical Research Inst. of S. Q91 Or. App. at 601 (“Therdinary meaning of
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the words ‘arising out of is very broad” (citation omitted)), clearlycatk hat Repar’s claim
for breach oimplied-in-fact contract is captured by the policy’s contract exclusa® also
RESTATEMENT(SECOND) OFCONTRACTS8 1cmt. f (“The term contract is generic. As commonly
used, and as hedefined, it includes varieties described asimplied.” (emphasis added)). This
Court’s inquiry is not finished, however.

Wilowood also assertthatRepar’s allegationgall within the exception to the exclusion.
See, e.gWillowoods’ Resp. to MotPartial Summ. J. 18, ECF N&. The exeption precludes
exclusion if “personal and advertising injury” arises outaof implied contract to use another’s
advertising idea in your ‘advertisemehtDecl. of Seth H. Row 27, ECF Nb67-3. As discussed
more thoroughlysupra8§ I(B), this Court is unable treasonablynterpret the allegations toeet
the definition of “advertisement.” Accordingly, the breach of contract exclagipliiesto
Repar’s claim for breach ahplied-in-fact contract.

B. Trademark Exclusion

Colony’s policy excludes from grsonal and advertising injury” any “claim,” including:

c. Infringement of Copyright, Patent, Trademark Or Trade Secret
Based upon or arising out of “personal and advertising injury” arising out
of the infringement of copyright, patent, trademark, trade secret or other
intellectual property rights.

However, his exclusion does not apply to infringement, in your
“advertisement”, of copyright, trade dress or slotfan.

Decl. of Seth H. Row 27, ECF N®&/-3. Colony’s policy is substantively similar to the other
insurance policiesSeeDecl. of Seth H. Row 11, ECF N&7-4 (Alied’s policy); Decl. of Seth
H. Row 40, ECF No57-1 (Crum’s policy, effective 3/1/18/1/13); Decl. of Seth H. Row 41,

ECF No.57-2 (Crum’s policy, effective 3/1/E38/1/14). The insurance providers contend that

“This Court notes thatthe exception to the exclusion jspliable because the allegations in the underlying
actioncannotbe reasonably interpreted to meet the policy defimfitadvertisement Seesupra§ I(B).
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this provision excludes coverage for Repar’s claims assdttagral Trademark Infringement
(15 U.S.C. 811149 andFederal Unfair Competition (15.8.C. 8§1125(a). See, e.gCrum’s
Mot. Partial Summ. J. 26, ECF Nab.

i. Federal Trademark Infringe ment

Neither the term “infringement” nor “trademark” are defined within ghieies. The
noun “infringement is defined as[a] violation, as of a law, regulation, or agreement; a breach.”

The American Heritage Dictionary of thenglish Languag®00 (4th ed. 2000).

The noun ‘“infringement” is modified by the attributive noun “trademarkratiemark” is
defined as “[a] name, symbol, or other device identifying a product, tfficegistered and

legally restricted to the use of the owner or manufactufidre” American Heritage Dictionary of

the English Languag#829 (4th ed. 2000kee alsa’he Oxford English Dictionaryol. XVIII,

351 (2d ed. 2001) (“A mark (secured by legal registration or, in some counttielisbed by
use) used by a manufacturer . . . to distinguish his goods from similas ofather firms . ..
). These definibns, combinedvith this Court’s definition of “arising out of seesupra8g
[I(A)(i) , exclude “personal and advertising injury” if such injury originates in a dolatf
another’sofficially registered(or established by usagame or symbol identifying a product.
To prevail on a claim of trademark infrihngement under 15 U.S1Q18 a party “must
prove: (1) that it has a protectable ownership interest in the mark2gta{ the defendant’s
use of the mark is likely to cause consumer confusidmetwork Automton, Inc, 638F.3dat

1144 (citation and internal quotation marks omitte@p meet this burderRepar alleges that

> The “consumer confusion” prong is assessed using eigkext@ustive factors, including:

[1] strength of the mark; [2] proximity of goods; 8inilarity of the marks; [4] evidence of
actual confusion; [5] marking channels used; [6] type ofig@nd the degree of care likely
to be exercised by the purchaser; [7] defendant’s intenglécsng the mark; and [8]
likelihood of expansion of the product lines.

Network Automation, Inc. v. Advanced Sys. Conceptsg88+.3d 1137, 1145 (9th Cir. 2011).
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Wilowood used a “confusingly similar imitation[]” of Repar’s officialkegistered mark
(TEBUCON) in violation of 15 U.S.C. 8114 Decl. of Seth H. Row 7, 10, ECF N&Y-6. These
allegations meet theombineddefinitions provided above, i.e., violation of another’s registered
(or established by useame or symbol. Accordingly, the TrademastcHsion appliesto

Repar’s claim forFederal Trademark Infringement (15 U.S.Q184.

ii. Federal Unfair Competition

Repar also alleges a claim féederal Unfair Competition under 15 U.S.CL1&5(a)
Willowood contends that because 15 U.S.€13&5(a)prohibits a broader scope of conduct than
15 U.S.C. 81114 the Trademark¥tlusion does not apply to Repar’s unfair cotitipa claim.
See, e.gWilowood’'s Resp. Summ. J. 27, ECF Nid. This Court looks t& 1125(a)

15 U.S.C. 81125(a)extends civil liability to any person who “uses in commerce any
word, term, name, symbol or device . . .or afgefalesignation of origin, false or misleading
descriptions of fact, or false or misleading representation, whicls likely to cause confusion,
or to cause mistake, or to deceive as to the affiliation, connecti@gssociation of such person
with another person, or as to the origin, sponsorship, or approval of his or her goodss service
commercial activities by another person .. ..” “Wherd&s.S.C. 81114 provides protection
only to registered mark§l5 U.S.C. 81125(a) protects against infringement of unregistered
marks and trade dress as well as registered marks, and protectsagaitestrange of practices
such as false advertising and product disparagement. Despite theseadifethe analysis
under the two provisions is oftentimes identicdrookfield Commc’ns, Inc. v. W. Coast Entm't
Corp., 174 F.3d 1036, 1046 n. 8 (9th Cir. 1999) (citations omitted) (emphasis asieled)sdE.

& J. Gallo Winery v. Gallo Cattle Cp967 F.2d 1280, 1288 n. 2 (9th Cir. 1992) (“[T]he

elements of infrihngement and unfaibrapetition claims are essentialy the same; the rulings
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stand or fall together.”)solden Nugget, Inc. v. Am. Stock Exch.,,I828 F.2d 586, 591 (9th
Cir. 1987) (“[W]e acknowledge freely that the tort of unfair competitioexisemely flexible,
and courts are given wide discretion to determine whether conduct is ‘urftatation
omitted))®

The differences betwedrd U.S.C. 81114and15 U.S.C. 81125(a)are not dispositive in
this analysis. This Court previously defined “trademark” to include a “naragnasol
identifying a product” registed orestablished by usén other words, the plain meaning of
trademark is broader than the protections afforded under 15 U.$1T48As a resitt, the issue
is whether this definition of “trademarkhcompasselRepar’s unfair competition allegations.

Repar alleges that Willowood used “confusingly similar imitations”tsofriark resulting
in “confusion, deception and mistakeghd“made false rpresentations, false descriptions, and
false designations of igoods” Decl. of Seth H. Row 12, ECF Nb7-6. Because Repdroadly
asserts a unfair competition claimder 15 U.S.C. 8125(a) this Court’s inquiryfocuses on
those claims which maye derived from a reasonable interpretation of the allegations.

“A federal claim uder [15 U.S.C. 8125(a) for infringement of an unregistered mark is
triggered by a use which ‘is likely to cause confusion, or to cause mistakedeceive as to the
affiiation, connection, or association” of the unregistered mddk."Seuss Enters., L.P. v.
Penguin Books USA, Ind09 F.3d 1394, 146304 (9thCir. 1997);see alsdBrookfield
Commc'ns, Ing.174 F.3d at 1046 (“To eddsh . . . an unfair competition claim undds|
U.S.C. 81125(a), [plaintiff] must establish that [defendant] is using a mark confusisgpyilar

to a valid, protectable trademark of [plaintiff's].”Repars burden is similar, if not identical to a

'«Can the tort of unfair competition be accurately defirEa@simple and honest answer to this questior-is no
notin the abstract. It is no easierand no more productivaed@iluesults to define generally thaet limits of
unfair competition thanis to define the exact limits of whata ‘tort’ ora ‘civilwrong.”1 J.THOMAS

McCARTHY, MCCARTHY ON TRADEMARKS AND UNFAIR COMPETITIONS 1:8 (4th ed. 2014)
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claim for trademark infringement undéb U.S.C. 81114 See, e.gToho Co., Ltd. vWilliam
Morrow & Co., Inc, 33 F. Supp. 2d 1206, 1210 (C.D. Cal. 1998) (“When trademark and unfair
competition claims are based on the same infringing conduct, courts appmthanalysis to
both claims.”).As in Repar’s trademark infringement claithe gravamen of Repar’s unfair
competition claim is that Wilowood used a “confusingly similar itiat& of Repar’s mark.
Accordingly, this claim arises out of “trademark” and is excluded.

15 U.S.C. 8l125(a)also “protects against a wider range of practices such as false
advertising and product disparagememrookfield Commc’ns, Ing174 F.3d at 1046 n. 8
(emphasis added]5 U.S.C. §81125(aj1)(B)*’ prohibits “false advertising” and “product
disparagement.” To assert either clagege, e.gZenith Elecs. Corp. v. Extec, In&82 F.3d
1340, 1348 (Fed. Cir. 1999) (“This portion 8#3(a) provides the basis for what are generally
known as ‘false advertising,” ‘trade libel;’ and ‘product disparagemdaths.”), a plaintiff must
allege five elements, including:

(1) a false statement of faby the defendant in a commercial advertisement
about its own or another’s product;

(2) the statement actualy deceived or has the tendency to deceive a
substantial segment of its audience;

(3) the deception is material, in that it is likely to influerthe purchasing
decision;

1715 U.S.C. 8125(af1)(B) provides:

(1) Any person who, on orin connection with any goodseorises, or any container for
goods, uses in commerce any word, term, name, symbolyegder any combination
thereof, orany false designation of origin, false or mifitegadescription of fact, or false or
misleading representation of fact, whieh

(B) in commercial advertising or promotion, misreprgse the nature,

characteristics, qualities, or geographic origin of hiheror another person's
goods, services, or commercial activities, shall be liableimilaaction by any person
who believes that he or she is oris likely to be damaged byamich
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(4) the defendant caused its false statement to enter interstate commerce;

(5) the plaintiff has been or is likely to be injured as a result of the false

statement, either by direct diversion of sales from itself to defendamyt or

lessening of the goodwill associated with its products.
Skydive Arizona, Inc. v. Quattrocchv3 F.3d 11051110 (9th Cir. 2012) (citations omitted)
(false advertisingclaim); Zenith Elecs. Corp, 182 F.3dat1348 (Fed. Cir. 1999)p(oduct
disparagementlaim); see alsd-reecycle Network, Inc. v. Og505 F.3d 898, 90®@th Cir.
2007) (recognizing that5 U.S.C. 81125(a)(1)(B)“creates liability . .. for product
disparagemesnti.e., misrepresentation of ‘thetoee, characteristics, qualties or geographic
origin’ of ‘another person’s goods, services, or commercial activiieAssuming that Repar’'s
allegations in the underlying action state a false advertising claimcH this Court does not
decide), this Court is stil unable to reasonably interpret the adlegatis faling outside of the
Trademark Eception. The only form of advertisement identified throughout the underlying
action is Willowood's use of the TEBUCON mafkee, e.gDecl. of Seth H. Rowl2, ECF No.
57-6; see alssupra§ I(B) (discussing “advertisement’Yhus, again, the gravamen of the

allegations remains in trademark, and thereReear’s unarticulated claim of false advertising

and/or product disparagemastexcluded under the policy.

CONCLUSION

For these reasonthe insurance providers’ respective motions for summary judgment,

ECF No.51 (Alied), ECF No.55 (Crum), and ECF N8 (Colony), are GRANTED, and
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https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999158590&pubNum=506&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_506_1348
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2013269246&pubNum=506&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_506_903
https://a.next.westlaw.com/Document/N2DC564D01A1611E29721A053D49F2B3B/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6040a0000014759bfc396344f7185%3FNav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DN2DC564D01A1611E29721A053D49F2B3B%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=efd2b0e3d1aaa70de3bd61bc5c8ca34a&list=MULTIPLECITATIONS&rank=0&grading=na&sessionScopeId=71fb0c64c3bbac396a999853692f2d53&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://ecf.ord.circ9.dcn/doc1/15114955293
https://ecf.ord.circ9.dcn/doc1/15114955164
https://ecf.ord.circ9.dcn/doc1/15114955255
https://ecf.ord.circ9.dcn/doc1/15114955385

Wilowood's motion for partial summary judgment, ECF [§8. is DENIED.
IT IS SO ORDERED.
DATED this 1stday of August 2014.

/s/ Michael J. McShane

Michael J. McShane
United States District Judge
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