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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE
KANL, LLC,
Plaintiff,

V. No.: 3:13-CV-265-TAV-CCS

— N N N N

SAVAGE SPORTS CORPORATION; )
and EXTREME TECHNOLOGIES, INC. )
(d/b/a BOWTECH, DIAMOND )
ARCHERY andWATERDOG )
SURFACE TECHNOLOGIES), )

Defendants. )

MEMORANDUM OPINION

This civil action is beforeghe Court on Defendant®otion to Transfer Venue
Pursuant to 28 U.S.C. 8404(a) [Doc. 14], in whichdefendants Savage Sports
Corporation (“Savage”) and Extreme Techmgus, Inc. (“Bowtech”) move the Court to
transfer the case to the Unitedatess District Court for the Birict of Oregon. Plaintiff
has filed a response in opposition to thetioto[Doc. 22], and defedants have filed a
reply [Doc. 23]. Both partiesubmitted multiple exhibits argeclarations as well [Docs.
15, 16, 17, 22-1, 22-2, 22-3, 24, 25]. Foe tkasons set forth below, defendants’ motion
[Doc. 14] will be GRANTED and this case will bBBRANSFERRED to the United

States District Court for the District of Oregon.
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l. Background

This case involves United States Pat®&u. 7,383,834, owned by plaintiff,
“entitted Compound Bow With Impwved Riser,” which is dected to a novel compound
bow design (“the ‘834 Pat¢’ or the “patent-in-suit”) [Docl | 8; Doc. 22]. Plaintiff has
accused defendants of infringitite ‘834 Patent by “makingising, offering to sell, and
selling compound bows emthping the patented inventip which include compound
bows featuring an ‘In Velveexterior finish” [Doc. 22].

Plaintiff “is a limited liability company aanized and existingnder the laws of
the State of Tennessee” and has a busirdghess in Knoxville, Tennessee [Doc. 1 | 8].
Plaintiff was founded by LindBudd and Kirk Kimball, wifeand brother-in-law to David
Budd, the inventor of the patent-in-suihdaonly has its founderas employees [Doc.
22].

Defendant Bowtech is headquarterecEigene, Oregon, and has no presence in
Tennessee other than having some of itglpets sold there by independent distributors
[Doc. 14]. The products that plaintiffleges infringe on its patent “were designed and
manufactured in Eugene, under license frarpatentee who is based in Connecticut”
[Id.]. Defendant Savage Spo@orporation (“Savage”) is a Delaware corporation with
its principal place of business in Massachusédt$. [ “Savage was formerly a parent of
Bowtech, but has nothing to aath the archery businessld[]. It also has no presence
in Tennessee other than having its prodwsaisl within the state through independent

distributors [d.].



Plaintiff filed this action asserting a wse of action for patent infringement.
Plaintiff claims that defendants had beetivaty inducing others to infringe its patent,
had been contributing to infringing its patesbd that their actions were done “willfully
with knowledge of, or reason tmow, that they violate[dplaintiff's rights” under the
patent [Doc. 1 Y 15-16]. Plaintiff seegeliminary and permanent injunctive relief
against defendants to enjoin them from anyhier continued, contributory, and induced
infringement of its patent [Docl]. Plaintiff also requests treble damages, interest on
damages, and court costs and attorneys’ fees for defendants’enfieng because of the
“willful and wanton natureof Defendants’ conduct’lfl.]. In response to plaintiff's
complaint, defendants filed amswer and counterclaims [Dd3], as well as the present
motion to transfer venue pursuan2® U.S.C. § 1404(a) [Doc. 14].

Il. Standard of Review

A district court has broad discretion @onsidering a motion to transfer under 28
U.S.C. § 1404(a)See Stewart Org., Inc. v. Ricoh Cos87 U.S. 22, 29 (19883ee also
Kerobo v. Sw. Clean Fuels, Cor®285 F.3d 531, 537 (6tRir. 2002) (stating that
“Congress intended to give district courts tiscretion to transferases on an individual
basis by considering convenience and fairfipssThe statute provides that “[flor the
convenience of parties and welses, in the interest of justice, a district court may
transfer any civil action to any other dist or division where it might have been
brought.” 28 U.S.C. § D#(a). In making a determinatiemder this statute, the district

court must first decide whether the clacould have been brought in the transferee



district. 28 U.S.C. § 1404(a The court must next cader and balance all of the
relevant factors to resolve whether thegation in questionwould proceed more
conveniently and whethéhe interests of justice would Ibetter served tbugh transfer
to a different forum, thereby requiring a higldontextualized and case-specific inquiry.
Stewart Org.487 U.S. at 29.

The defendant bears the burden of proving tivate is an alternative venue that is
proper and that the “convenience of the paréiad witnesses, and the interest of justice,
warrant transfer.” McKee Foods Kingman v. Kellogg Ca@d.74 F. Supp. 2d 934, 936
(E.D. Tenn. 2006). “Theskurdens are significant. Courts should not disturb a
plaintiff's choice of forum unless the f&dant makes subsiidal showings of
convenience and justiceld. (citing Hoffman v. Blaski363 U.S. 335, 36566 (1960)).

Within the Sixth Circuit, districtourts consider several factors:

(1) convenience of theitnesses; (2) avaibality of judicial
process to compel the ttendance of unwilling or
uncooperative witnesses; (3) location of the relevant
documents or records, and the relative ease of access to
sources of proof; (4) residenaad convenience of the parties;
(5) relative financial means andsources of the parties; (6)
locus of the operative facts and #heents that gave rise to the
dispute or lawsuit; (7) each jul forum’s familiarity with
the governing law; (8) the defmce and weight accorded to
the plaintiff's choice of forum; and (9) trial efficiency,
fairness, and the interests ofijice based on the totality of
the circumstances.
Mardini v. Presidio Developers, LLAQNo. 3:08-CV-291, 201WL 111245, at *6 (E.D.
Tenn. Jan. 13, 20113ee also Moses v. BuCard Exp., In¢.929 F.2d 1131, 1137 (6th

Cir. 1991) (noting that “a district court should consider the private interests of the parties
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including their convenience drthe convenience of potentiitnesses, as well as other
public-interest concerns, such as systeimiegrity and fairness, which come under the
rubric of ‘interest of justice™ in a 8§ 1404 (analysis). “In short, the Court may consider
any factor that may make yareventual trial ‘easy, expdious, and inexpensive.”
Helder v. Hitachi Power Tools, USA Ltd/64 F. Supp. 93, 96E.D. Mich. 1991)
(quoting Gulf Oil Corp. v. Gilbert 330 U.S. 501, 508 (1947))If the court determines
that the ‘balance between tipdaintiff's choice of forum and the defendant’s desired
forum is even, the plaintiff's choe of [forum] should prevail.” B.E. Tech., LLC v.
Facebook, Inc.957 F. Supp. 2d 926, 931 (W.Denn. 2013) (alteration in original)
(quoting Stewart v. Am. Eagle Airlines, IndJo. 3:10-00494, 201%VL 4537039, at *2
(M.D. Tenn. Nov. 3, 2010))see, e.g.Mardini, 2011 WL 111245, at7 (noting that a
motion to transfer is proper when the Immla of factors weigh “strongly in favor of
transfer” (quotations omitted)).
[ll.  Analysis

In support of their motion to transferrnuge, defendants argtieat “Tennessee has
no meaningful interest in this lawsuit” . 14]. In support, defendants submit that
“[s]Jubstantially all of the witnesses and adonents relating to the allegations in the

complaint are in Oregon, not Tennessdd’][ Additionally, defendats argue that other

than plaintiff's presence in Tennessee, there is no tie to thelstéte [



In response, plaintiff argues that defenddmve not offered fficient evidence to
show that their proposed venigemore convenient as a wikathan plaintiff's choice of
forum [Doc. 22]. Rather, transferring thase from Tennessee to Oregon would merely
shift inconvenience from one party to anothiek][ In particular,plaintiff argues that
defendants’ withnesses are parnly employee-witnesses and thus, they are not given as
much consideration as third-party witnesddq.[

As an initial mater, there appears to m@ dispute that thisction could have
originally been filed in the District of @gon, satisfying the requirement that the action
could have been filed in the transferee. 2%.C. 8§ 1404(a). Upon review of the
relevant factors in this case and the argumehthe parties, the Court concludes that
defendants have met their burden of shovtieg transfer of the action is appropriate.

A. Convenience of the Witnesses

Defendants argue that transfer to the fustof Oregon is warranted because of
the convenience of botbarty and non-party witnessesd@ 14]. As defendant Bowtech
Is headquartered in Oregodefendants submit that all dheir potential withesses
testifying from Bowtech are located in Oregevhich would make avel to the Eastern
District of Tennessee inconveniend.]. Plaintiff argues in response that defendants

have not shown anyon-party witnesses that will beconvenienced if the case were not

' In its analysis, the Court does not addrss factor weighing each judicial forum’s
familiarity with the governing law. Both parties agrthat this factor is inapplicable as this is a
patent case under federal law that will be familiar to the courts in both foBeaB¢c. 14; Doc.
22].



transferred to Oregon [Doc. 22]In addition, plaintiff subrits that it intends to present
several non-party witnesses located close ¢oBhastern District of Tennessee, including
independent Tennessee dealers, to tesiifgut the sale of the accused devides|.[
Plaintiff specifically references the named iniar to the patent in the suit, David Budd,
who “strongly prefers the case be held in Tennessedd[]. In reply, defendants argue
that a significant non-party witness, Mtezzoni—Bowtech’'s CEO during the time the
accused bows were designed, manufactuaed, sold—resides i©regon and is no
longer employed by Bowtech [Doc. 23].

As this Court has previously noted, comsations of the convenience of witnesses
“Is often considered to be the most import&@ator when determing which forum is the
most convenient.” Mardini, 2011 WL 111245, at7. In order to show that another
district is more convenient favitnesses, a party must do 6ne than simply assert that
another forum would be more appropriate fbe withnesses; he must show that the
witnesses will not attend or will be severatgonvenienced if the case proceeds in the
forum district.” B.E. Tech.2013 WL 3724950, at *4 (qudtans omitted). In addition to

showing inconvenience of wiksses, the party seekingarisfer must also provide

2 Plaintiff also argues that the accused bawere manufactured on license from Ralph
Mancini who resides in Connecticut and thav&pe has its principal place of business in
Massachusetts; therefore, there are withessewitat have to travel regardless of where the
case is held, and Tennessee is geographicallg m@sonable than Oregon [Doc. 22]. To the
extent the Court considers this argument, defesdangiue that Mr. Mancirdid not assist in the
establishment of Bowtech’s manufacturing operatmmis the marketing or sales of the accused
bows [Doc. 23]. In addition, defendants arguat tSavage had nothing to do with Bowtech’s
design, manufacturing, marketing, or sales of @nys bows and likely has no involvement with
this litigation, other than “needing to corrgafaintiff's mistaken naming of Savage in this
lawsuit” [Id.].
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“sufficient details respecting ¢hwitnesses and their potential testimony to enable a court
to assess the materiality atite degree of convenienceld. (quotingEaton v. Meathe

No. 1:11-CV-178, 2011 WL 18988, at *3 (W.D. Mich. Mayl8, 2011)). With respect

to non-party witnesses, the availability ofngoulsory process, rdakd to the issue of
convenience, is an important consideration for the ctwurat *8.

Turning to the convenience of party wasses, defendants have identified several
individuals involved in the manufacturing thie accused products whee expected to be
called at trial [Doc. 14]. While the Couiihds that the testimony of these individuals
could be important at trial, the Court doast find that defendants have carried their
burden of showing that theserfyawitnesses “will be unwilling to testify” if asked to do
so. B.E. Tech. 2013 WL 3724950, at *5. In aduiin, the Court recognizes that a
corporation is normally able to make its @oyees available to testify when and where
needed.ld.

With regard to non-party witnesses, defants argue that perhaps the second most
important witness in this case will be Mtezzoni [Doc. 23]. Defendants submit that Mr.
Pezzoni, who lives in Oregon, “will be a kegtness in Bowtech’'slefense” and will be
outside the subpoena power of this Coudi.[ Plaintiff, on the other hand, argues that
the most important witness toighsuit, Mr. Budd, would prefethat the case be held in

Tennessee [Doc. 22].

% To the extent that this Court considers timportance of plaintiff's proffered non-party
witnesses within Tennessee that intend to testify concerning defendants’ sale of the accused
devices within the state, defendants have submitted that they readily admit that the accused
products have been sold in Tennessee, therghinating the need faplaintiff's witnesses.
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The Court finds plaintiff's claim that MBudd would prefer the case to be held in
Tennessee insufficient to shamconvenience, particularly adr. Budd ismarried to the
president of plaintiff KANL, LLC, and is @aamed inventor of the patent-in-suit. The
Court also finds, upon review tiie record, that it is importattiat Mr. Pezzoni be within
the subpoena power of the forum courtles is no longer employed by defendant
Bowtech and, therefore, has no personal interest in the outmbthis litigation. Thus,
the Court concludes that the inconete of witnesses favors transfer.

B. Residence and Convenience of the P&, Relative Financial Means of

the Parties, Locus ofOperative Facts, and Deference Accorded to
Plaintiff's Choice of Forum

Defendants’ primary argument for transfer that because it, as the alleged
infringer, is headquartered in Oy substantially all of the &lence relevant to the case
Is located in Oregon, so thtte locus of operative facts apgsients that gave rise to the
dispute are in Oregon [Doc. 14]. Defendahigher argue that plaintiff's residence
should be given little weight ithis case because plaintif a “Non-Practicing Entity”
that was created mainly fordlpurpose of bringing this suit@gst defendants [Doc. 23].
Additionally, defendants submit that the plaintiffs President, Mrs. Budd, resides in
Michigan, and has little to dwith the State of Tennesseather than being listed as
plaintiff KANL, LLC’s President [d.].*

This Court has previously noted thagaf[transfer of venueinder 28 U.S.C. §

1404(a) must render the litigati more convenient as a whole; it cannot merely shift

* Defendants also proffer as proof of limitéds to Tennessee the fact that plaintiff
KANL, LLC shares an address withat of its attorneys [Doc. 23].
9



inconvenience betweethe parties.” McKee Foods Kingmam74 F. Supp. 2d at 941.
This Court has also held th&k]he plaintiff's choice of forum is accorded some
deference and given lsstantial weight, although it is not a dispositive factdfdrward
Air, Inc. v. Dedicated Xpress Servs., |ndo. 2:01-CV-48, 2000WL 34079306, at *6
(E.D. Tenn. Dec. 13, 2001). The Federal Qirchowever, has held that federal courts
are not obligated to “honoroanections to a preferred farumade in anticipation of
litigation and for the likely pyoose of making that forn appear convenient.”In re
Microsoft Corp, 630 F.3d 1361, 1364 (Fed. Cir. AQ1(finding that the plaintiff's
connection to Texas, its cloa of forum, was not sufficierwhere the plaintiff did not
employ any individuals in their Texas offi@d was incorporatednder the laws of
Texas a mere sixteenydgabefore filing suit)see alsdn re Zimmer Holdings, Inc609
F.3d 1378, 1381 @d. Cir. 2010) (finding that no substeal weight should be given to
the plaintiff's residence wherthe plaintiff's presence ithe forum state staffed no
employees, “appear[ed] to be recent, ephraimand an artifact of litigation.”).

In this case, the majoritgf the documents and eedce related to the accused
products are located in Oregamhile the majority of thelocuments and evidence related
to the patent-in-suit are located in Michigahere Mr. Budd, the inventor of the named
patent resides [Doc. 14; Doc. 22]. Thaseno evidence that any of the relevant
documents are located in Tennessee. Whdetiff argues that transferring the case to
Oregon would severely burden it as it isrmaall company with little financial means or

resources, “[u]nless all partiesside in the selected jadiction, any litigation will be
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more expensive for some than for otherddoses 929 F.2d at 1139. Thus, the Court
finds that given the lack of ties to Tennessbkes, factor weigh#n favor transfer.

Defendants also justify transfer by anggithat, in a patent case, the locus of
operative facts is where the alleged infriiggidevice was designecthanufactured, and
sold. The Court recognizes that some courts have found that the locus of operative facts
can include where either the patent-in-soit the allegedly infringing product was
designed, developed, and produced, so thatf#ttor could be neutral to the issue of
transfer. See Easy Web Innovations, LLC v. Facebook, &8 F. Supp. 2d 342, 353-54
(E.D.N.Y. 2012) (citing Children’s Network, LLCv. PixFusion LLC 722 F. Supp. 2d
404, 413 (S.D.N.Y. 2010)). In termining that this factor vganeutral, one district court
based its decision on the fabiat both of the proposed dists were loci of operative
facts. Id. at 354. Here, however, only one lscaf operative facts—the District of
Oregon—is a proposed forum. The Court, theneffinds that this factor weighs toward
transfer.

Furthermore, the Court notes that iwhsubstantial deference is generally
accorded to plaintiff's choice of forurage Forward Air, InG.2001 WL 34079306, at *6,
such deference is not warranted in this case. The record indicates that plaintiff KANL,
LLC was formed on April 152013 [Doc. 22-3 | 1], lesthan two weeks before it
acquired the patent-in-suit [Doc. 23], and lgssn a month befor# filed its complaint
[Doc. 1]. The record also indicates thaaintiff only employs two individuals, its

founding members, neither of whom reswig¢hin Tennessee [Doc. 23]. Based on these
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facts, the Court gives minimal deference taimiff's choice of forum because the Court
iIs not required to “honor connections topeeferred forum made in anticipation of
litigation and for the likely pyrose of making that fom appear convenient.”In re
Microsoft Corp, 630 F.3d at 1364see also In re Zimmer Holdings, In609 F.3d at
1381.

C. Interests of Justice

Defendants also offer various reasonsviny transferring thisaction to Oregon
would further the interests of justice, makiparticular reference to court congestion and
the speed with which eigh district could dispose of thmase [Doc. 14]. In support of
their argument that judicial expediency vamts transfer to th®istrict of Oregon,
defendants submit declaratioosncerning United States DistriCourt statistics to show
that the median time to trialithin the Eastern District dfennessee was 27.3 months, as
opposed to 21.0 months within the Distraft Oregon. Plaintiff, on the other hand,
argues that the totality of cuimstances weighs habvagainst transfe citing to several
cases where defendant Bowtech has beemedain patent infringement suits and has
shown willingness and financiability to travel across the aatry to litigate those cases
[Doc. 22]. The Court finds that defenddnargument for judicial efficiency is
speculative and does not account for several factors that may affect the judicial process.
In re Genentech, Inc.566 F.3d 1338, 1347 (Fed.rCi2009) (“[Clase-disposition
statistics may not always tell the whole stOry Likewise, the Court is not persuaded by

plaintiff's argument that transfer in this casenot warranted melsebecause defendants
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have been forced to litigate outside of Oregomprevious cases. Therefore, the Court
finds that this factor is neutral in this case.

Accordingly, upon review othe 8§ 1404(a) factors, inddually and when taken as
a whole, the Court finds that defendants hane their burden of showing that transfer to
the District of Oregon is warranted.
IV.  Conclusion

For the reasons set forth above, Defendavittion to TransfeWenue Pursuant to
28 U.S.C. § 1404(a)[Doc. 14] will be GRANTED and this case will be
TRANSFERRED to the United States Districto@rt for the District of Oregon.

ORDER ACCORDINGLY.

d Thomas A. Varlan
CHIEFUNITED STATESDISTRICT JUDGE
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