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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ROBERT L. WOODARD,
Petitioner, : CIVIL ACTION NO. 02-8543
V.
JOHN E. WETZEL, et al.,
Respondents.

MEMORANDUM OPINION

Smith, J. March10, 2020

The petitioner, a state inmate, moves under Rule 60(b) of the Federal Rules of Civil
Procedureo reopen the judgment dismissing a petition for writ of habeas corpus under 28 U.S.C.
8§ 2254 that he filed in 2002. Although the petitioner purports to move under Rule 60(b), this
motion is actually an unauthorized second or successive habeas petition over which tlasksourt
jurisdiction. As such, the court dismisses the mo#ind will not issue a certificate of appealability.

. PROCEDURAL HISTORY
Thepro se petitioner Robert L. Woodard (“Woodard®filed his initial petition for a writ

of habeas corpus in this court on November 222 Doc. No. 1.In this petition, Woodard

1The court notes that some of the state court docket sheets incorrectly speltithespstiast name as “Woodward.”
2 Prior to filing this petition, a jury in the Court of Common Pleas of Philadelpbimty had convicted Woodard of
five counts of robbery, four counts of burglary, three counts of possessing an instficréme, and one count of
rape on December 10, 19%2e Apr. 29, 2003 R. & R. at 1see also Commonwealth v. Woodard, No. 2604 EDA
2013, 2014 WL 10936681, at *1, 4 (Pa. Super. May2034) (discussing procedural histafi\Woodard's state court
criminal proceedingsOn March 29, 1993, the state court sentenced Woodard to an aggregate term3ff yi&ars’
imprisonmentSee Apr. 29, 2003 R. & R. at 1\Woodard, 2014 WL 10936681, at*

The Pennsylvania Superior Court affirmed Woodard’s convictions and sentence on M8ay. SeéRpr.
29, 2003 R. & R. a2; Woodard, 2014 WL 10936681, at *AVoodard did not file a petition for allowance of appeal
with the Supreme Court of Pennsylvania; instead, he began a series of caltdeka on his convictiohoodard,
2014 WL 10936681, at *4. Proceedipgp se, Woodard filed his first petition und&ennsylvania Post Conviction
Relief Act, 42 Pa. C.S. 88 9549546 (“PCRA”) on July 5, 1994Apr. 29, 2003 R. & Rat 2.The state coudppointed
counsel to represent Woodaahd counselthenfiled an amended PCRA petition on December 14, 1894The
Court of Common Pleadenied this amended petition on September 9, 1886, after Woodard appealeitie
Superior Court affirmedhe trial courton May 14, 1998and the Pennsylvania Supreme Court deni@etition for
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asserted claims of ineffective assistance of coultélhe petition was assigned to the Honorable
William H. Yohn, Jr., now retired, who referred it to Magistrate Judge Didn&Velsh, now
retired, for the peparation of a report and recommendation. Doc. No. 3.

Magistrate Judge Welsh issued a report and recommendation on April 29, 2003, in which
she recommended that Judge Yohn dismiss the petition abaimesl because Woodard filed it
more than three yeaadter the ong/ear period of limitations under the Antiterrorism and Effective
Death Penalty Ac(*AEDPA") had run. Apr. 29, 2003 R. & R. at8 (citing 28 U.S.C. §
2244(d)(1)) Woodard filed exceptions to the report and recommendation on May 12, 2602, an
May 22, 2003. Doc. Nos. 13, 14. By order dated July 9, 2003, Judge Yohn overruled Woodard’s
exceptions, approved and adopted the report and recommendation, denied and dismissed the
habeas petition, and determined that there was no ground to issudicatei appealability.

Doc. No. 15. Woodard appealed, but the Third Circuit denied his request for a dertifica
appealability on December 11, 2003, Doc. No. 20, and later denied his petition for a rehearing on
January 26, 2004. Dockétoodard v. Vaughn, No. 03-3054 (3d Cir.).

Woodard then filed a federal habeas petition under 28 U.S.C. § 2241 on March 8, 2005.

Woodard v. Diguglielmo, Civ. A. No. 051109 (E.D. Pa.). Judge Yohn referred this petition to

Magistrate Judge Welsh for a report and recommendation on May 5, 2005. \Goddayd V.

allowance of appeain October 6,998.1d. AlthoughWoodard subsequently filetiditionalPCRA petitions in 1998
and 2000, the Court of Common Pledismissedthem as untimely in 1999 and 2002, respectivdly. The
Pennsylvania Superior Court affirmed both of these dismidsalShus,by the time Woodard filed his first habeas
petition in this court, the state courts had already fully reviewed the denial thirbé PCRA petitions.

31n the petition, Woodard appeared to be attempting to have the court direct the CounhodiCBleas respond to a
purported amended PCRA petition that he filed in 1@88e he was also represented by coures Pet. Under 28
U.S.C. § 2241 for Writ of Habeas Corpus for Consideration of Constitutional Pooe@dgainst Unreasonable
Inordinate Delay; Spady Trial and Due Process Concerns at 3 (“Ten year [sic] have [sic] already passed s
Petitioner Robert Woodard, acting pro se, filed his 1996 amended state PCRA motoud the Philadelphia County
PCRA court has failed to act.”). It is also possible that he was asserting tR@R¥scounsel was ineffective in filing

a defective amended PCRA petitidsee id. at 2 (“PCRA counsel filed a defective amended PCRA petition and a
memorandum of law.”).



Diguglielmo, Civ. A. No. 051109 (E.D. Pa.), Doc. No. 3. On May 26, 200@&gistrate Judge
Welsh issued a report and recommendation that the deuoyt and dismiss the habeas petition
because Woodard failed to assert a cognizable cRin& R.,Woodard v. Diguglielmo, Civ. A.
No. 051109 (E.D. Pa.), Doc. No. Although Woodard filed objections (and supplemental
objections) to the report and recommaation Judge Yohn entered an order on October 4, 2005,
which overruédthe objections, appredand adopdthe report and recommendation, agshand
dismised the habeas petition, and de€lihto issue a certificate of appealabilifWoodard v.
Diguglielmo, Civ. A. No. 051109 (E.D. Pa.), Doc. Nos~5%. Woodard filed a motion for
reconsideration on October 24, 2005, which Judge Yohn denied via a memorandum and order on
February 3, 2008Moodard v. Diguglielmo, Civ. A. No. 05-1109 (E.D. Pa.), Doc. Nos. 8, 11.
Although Woodard did not seek a certificate of appealability from the dertii séction
2241 habeas petition, he filed an application for leave to file a second or successagepletiben
with the Third Circuit on December 27, 2006 re: Robert Woodard, No. 065176 (3d Cir.). The
Third Circuit denied his request for authorization to file a second or successiiapetiJanuary
17, 20071d.
Woodard filed his first motion under Federal Rule of Civil Procedure @d(l)ecember
19, 2007, purportedly seeking relief from the court’s July 9, 2003 order dismissing his first habeas
petition? Doc. No. 21. After receiving a response from the respondents and a reply from Woodard,
Judge Yohn denied the Rule 60(b) motion on July 30, 2®a8 Woodard v. Vaughn, et al., Civ.

A. No. 075316, Doc. Nos.-36.Woodard filed a motion for reconsideration on August 12, 2008,

4 The clerk of court docketed this Rule 60(b) motion in this action and also at Civ. A. 188167
5 It does not appear that an order was entered in the instant civil action denying the mitmraer was only
docketed in Civ. A. No. 0B316.



and Judge Yohn denied the motion on October 228 2&8e Woodard v. Vaughn, et al., Civ. A.
No. 07-5316, Doc. Nos. 6-7.

Almost six yars later, on Mayl2, 2014, Woodard filed a second motion under Rule
60(b)(6)° Doc. No. 26. On September 11, 2014, Judge Yohn filed a memorandum opinion and
order denying this second Rule 60(b)(6) motion. Doc. Nos. 30, 31. Woodard filed a motion for
recorsideration of the denial order that the clerk of court docketesleptember @ 2014. Doc.

No. 32. Judge Yohn denied the motion for reconsideration via anesrtgedn October 1, 2014.
Doc. No. 34.

Woodard fileda third“Motion to Vacate Order Denying Habeas Corpus Relief Pursuant
to Fed.R.Civ.Proc. Rule 60(b)(6)” on or about November 12, 2015. Doc. N@n3K¥lovember
17, 2015, then-Chief Judge Petrese B. Tucker reassigned this case from Judge Yohn's galendar t
the undersigned’s calendar. This court determined that Woodhaid &ule 60(b)(6) motion was
actually an unauthorized second or successive habeas petition and, as such, the court denied the
motion on February 29, 2016. Doc. Nos. 36, 37.

OnJune 9, 2016, the Clerk of Court docketémlath Rule 60(b)(6) motion from Woodard.

Doc. No. 38. Tls court denied the motion on July 19, 2016. Doc. No. 39. Woodard therafiled

fifth Rule 60(b)(6) motion, which the Clerk of Court docketed on June 15, 2Db8. No. 40.

8 While the clerk of court did not docket the motion until May 21, 2014, it appears that undestmemailbox

rule, Woodard submitted the motion to prison officials on May 12, 2014. Doc. No. 26 at 33 hAthsucourt use

May 12, 2014 as the filing datSee Houston v. Lack, 487 U.S. 266, 2736 (1988) (concluding thatpmo se prisoner’s
notice of appal was considered filed “at the time petitioner delivered it to the prison autharitieswarding to the
court clerk”);Burnsv. Morton, 134 F.3d 109, 113 (3d Cir. 1998) (explaining that “a pro se prisoner’s . . . petition is
deemed filed at the momeme delivers it to prison officials for mailing”).

7 After looking atthe statecourt dockeentries for one of Woodard’s criminal matteetated to this habeas action,
namely No.CP-51-CR-22017%1992, it shows that the Court of Common Pleas of Philadelphia County entered an
order on November 21, 2017, dismissing Woodatdth PCRA petition. See Docket,Commonwealth v. Woodward,

No. CR51-CR-2201711992 (Philadelphia Ct. Com. PL), available at
https://ujsportal.pacourts.us/DocketSheets/CPReport.astkettiiimmber=CF51-CR-02201711992 (last accessed
March 9, 202 It appears that Woodard filed a motion for reconsideration, which the Court of ConwasrdBnied

on January 3, 2018d. Woodard appealed, and the Superior Court quashed the appeal on October 3d, 2018.
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This motionwas almost identical to thieurth Rule 60(b)(6) motionCompare Doc. No. 38with

Doc. No. 40.The court entered a memorandum opinion and order on September 6, 2018, which
denied the fifth Rule 60(b)(6) motion because it was (yet again) actually an unautisered

or successive habeas petition. Doc. Nos. 43, 44.

On July 22, 2019, the clerk of court docketed Woodard’s sixth Rule 60(b)(6) motion for
relief. Doc. No. 47In the motion, Woodard appears to argue thatThird Circuit’s decision in
Reevesv. Fayette, 897 F.3d 154 (2018), is an intervening change in controlling law, entitling him
to relief® Mot. to Vacate Order Denying Habeas Corpus Relief Pursuant to Fed. R. Civ. Proc.
60(b)(6)(“Mot.”) at 1, 2. He also appears trgue that he is entitled to refliundervicQuiggins
v. Perkins, 569 U.S. 383 (2013), because the Supreme Court determined that a proven claim of
actual innocence could allow a habeas petitioner to bypass a statute ofdimsitzrld. at 3-5.
Woodard contends that the court should reopen his previously dismissed habeas petition to “allow
for counseled brief on [his] constructive denial of counsel claim/not ineffectsistasce of
counsel, willfully prosecutorail [sic] misconduct, cause and prejudice, and nageaof justice.”

Id. at 22. He further asserts that he was “never given the chance to prove . . . that HEuAgs wi
denied his right to his court appointed counsel . . . during all of it's [sic]-codered pretrial

hearings and lineups” in the state court criminal pedoggs.ld. at 23. He also contends that the

Woodard apparently filed B5th PCRA petitionin late 2018/early 2019d. Although Woodard amended his
15th PCRA petition in March 2019, the Court of Common Pleas dismissed it on April 8,1@0%¥%odard filed
multiple notices of appeal to the Superior Court, and it appears that at leaxst those appeals is still awaiting
disposition with the Superior Couft.
8 In Reeves, the Third Circuit “resolved the meaning of new evidence in the actual innocence ¢@8@xE.3d at
163. The court concluded thattien a petitioner asserts ineffectiveiagance of counsel based on counsel’s failure
to discover or present to the fdotder the very exculpatory evidence that demonstrates his actual innocence, such
evidence constitutes new evidence for purposes ofStteup v. Delo, 513 U.S. 298 (1995)hctual innocence
gateway.”ld. at 164.



assistant district attorney failed “to disclose relevant Brady materiatdieg these uncounseled
proceedings?1d.
. DISCUSSION

As indicated above, Woodard brings the instant motion under Rule 60it¢ &ederal
Rules of Civil Procedure. Rule 60(b) provides as follows:

(b) Grounds for Relief from a Final Judgment, Order, or Proceeding. On

motion and just terms, the court may relieve a party or its legal representative fr

a final judgment, order, or proceeding for the following reasons:

(1) mistake, inadvertence, surprise, or excusable neglect;

(2) newly discovered evidence that, with reasonable diligence, could not have
been discovered in time to move for a new trial under Rule 59(b);

(3) fraud (whether previously called intrinsic or extrinsic), misrepresentabir
misconduct by an opposinguy;

(4) the judgment is void;

(5) the judgment has been satisfied, released, or discharged; it is based on an

earlier judgment that has been reversed or vacated; or applying it prospectively is

no longer equitable; or

(6) any other reason thpustifies relief.
Fed. R. Civ. P. 60(b). Rule 60(ah turn, provides the timing within which a Rule 60(b) motion
must be made: either within a year of the entry of the order or judgment from which the motion
seeks relief if the motion is made pursueanRule 60(b)(1), (2), or (3), or “within a reasonable
time” if the motion is made under any other provision. Fed. R. Civ. P. 60(c).

Because this is a federal habeas action, the court must evaluate whethstatii®ule

60(b) motion is actually an unauthorized second or successive habeas petition. AlaD&#a#es

that before a state prisoner may file a second or successive habeas petitiahihe challenges

9 Although Woodard calls these proceedings “uncounseled,” he makes clear in his haitfstendby counsel” was
present at each of the proceedings to which he is refeSgad/ot. at 6-7, 11+13.
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a judgment of sentence that he previously challenged in a federal habeas actionfihs ohitgin

an order from the appropriate court of appeals authorizing the district court talerotise
application.See 28 U.S.C. § 2244(b)(3)(A) (“Before a second or successive application permitted
by this section is filed in the district court, the apght shall move in the appropriate court of
appeals for an order authorizing the district court to consider the applitatses,.e.g., Magwood

v. Patterson, 561 U.S. 320, 3361 (2010) (“If an application [for a writ of habeas corpus] is
‘second or successive,’ the petitioner must obtain leave from the court of appesadsfitiaf) it

with the district court.”);United Sates v. Winkelman, 746 F.3d 134, 13%3d Cir. 2014)
(interpreting motion to recall mandate and reinstate direct appeals as s#cbeb&®as motion);

In re Pendleton, 732 F.3d 280, 282 (3d Cir. 2013) (per curiam) (addressing requests for
authorization to file successive habeas petition under section 2254 to raiseucidaridiller v.
Alabama, 567 U.S. 460 (2012)). Importantly, AEDPA’allocation of “gatekeeping”
responsibilities to the courts of appeals have divested district courtssafigtion over habeas
applications that are second or succes$se.e.g., Burton v. Sewart, 549 U.S. 147, 157 (2007)
(“The long and short of it that [the petitioner] neitheought nor received authorization from the
Court of Appeals before filing his . . . ‘second or successive’ petition challenging fodyesnd

so the District Court was without jurisdiction to entertain .itA)habeas petitioner cannot avoid
AEDPA'’s second or successive gatekeeping mechanism by raising habeas claiitisgrireaf

he designates as a Rule 60(b) motfgae.Sutton v. Commonwealth, Civ. A. No. 17109 Erie, 2018

WL 459985, at *2 (W.D. Pa. Sept. 25, 2018) (explaining that “the Petitioner could not avoid
AEDPA's second or successigatekeeping mechanisml,] by simply designating a filing as a Rule
60(b) motiori (internal quotation marks and citations omitted)); Brian R. Means, FEDERAL

HABEAS MANUAL § 11:42, Westlaw (database updated May 2019) (explainingatjaabeas]



petitioner is not permitted to circumvent AEDRAsecond or successive petition requirements
simply by labeling the petition or motion as something other than what it is

The startng point for analyzing whether the instant motion is actually a second or
successive habeas petition@snzalez v. Croshby, 545 U.S. 524 (2005). IGonzalez, the United
StatesSupreme Court addressed the circumstances in which the use of Rule 60(lmnisiSient
with” AEDPA’s second or successive petition requirements and, consequentlyilalriav® a
state prisoner seeking habeas reffeg45 U.S. at 526 (addressing “whether, in a [section 2254]
habeas case, such motions are subject to the additional restrictions that apgglgotal ‘or
successive’ habeas corpus petitions under the Antiterrorism and Effeetate Penalty Act of
1996 (AEDPA), codified at 28 U.S.C. § 2244(b)”). The Court explained that courts must construe
a Rule 60(b) motioas a “seond or successive habeas corpus application” when it advances “one
or more ‘claims.”ld. at 53132 (quoting 28 U.S.C. 8§ 2244(b)(1), (2)). The Court observed that
“[iln most cases, determining whether a Rule 60(b) motion advances one or miane’ ‘aldl be
relatively simple. A motion that seeks to add a new ground for relief . . . will ofecquidify.”
Id. at 532. In addition, the Court instructed that a petitioner is actually advancimgashadaim
in a Rule 60(b) motion if heattacks the federalourt’s previous resolution of a claim on the
merits, since alleging that the court erred in denying habeas relief on the meffecizely
indistinguishable from alleging that the movant is, under the substantive provisions afutesst
entitled b habeas religf.1d. (footnote omitted). Simildy, a motion seeking to present newly
discovered evidence in support of a claim that the court previously denrederts a habeas

claim.|d.

0 Rule 60(b), likethe rest of the Rules of Civil Procedure, applies in habeas corpus proceediag@8it).S.C. §
2254 only ‘to the extent that [it is] not inconsistent with’ applicable fed&itsry provisions and rules.Gonzalez,
545 U.S. at 529 (footnote omittealferation in original) (quoting nowRule 12 of the Rules Governing Section 2254
Cases).



In contrast, a motion is a “true” Rule 60(b) motion if it challenges a proceduraj rakhde
by the district court that precluded a merits determination of the habeas petiticmaltanges a
defect in the integrity of the federal habeas proceedings,” such as aras$etithe opposing
party committed fraud upon the coud. at 532, n.4.

Here, the court must analyze whether Woodard’s Rule 60(b) motion is a true Rule 60(b)
motion, or, in reality, a successive habeas petition. The answer to this questiarH$\tbe®dard’s
Rule 60(b) motion can only be viewed as a successive habeas petition. Woodard is not challenging
the procedural ruling made in the course of denying his petition astimed. Rather, he argues
that he was constructively denied counsel at various pretrial hearings, lineups, andipgsdee
his state court case which amounted to a violation of his Sixth Amendment right to cohrsel
is not a proper basis for relief under Rule 63lherefore, the court construes the instant motion
as an unauthorized second or successive habea®rpétitthe extent he is challenging his
judgment of sentence. Because Woodard has not received authorization from the Courtlef Appea
to file another federal habeas petition to attack that judgment of sentence, thisacksirt |
jurisdiction to consider tise claims?

[Il.  CONCLUSION
As explained above, Woodard'’s purported Rule 60(b) motion is actually an unauthorized

second or successive habeas petition. Thus, the court lacks jurisdiction over the ntbtimrst

1 To the extent that Woodard is arguing tReeves or McQuiggins is a change in substantive law requiring relief
under Rule 60(b)(6), the Supreme Court has stated that “such a pleading, althoughal&éé@0b) motion, is in
substanea successive habeas petition and should be treated accord®giydlez, 545 US. at 531.

2Even if the court did not conclude that the instant motion is actually a secondesssuehabeas petition, Woodard
would not be entitled to relief under Rule 60(b) for the same reasons the court set fbelSeptember 6, 2018
memorandm opinion addressing Woodard'’s last Rule 60(b) mottea.Mem. Op. at 911, Doc. No. 43. Further,
Woodard has not identified any evidence that would qualify as “new evidence” fieeees andwhich shows that

he was actually innocent of the crimes foriettha jury convicted him.
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dismiss it. The courtalso finds that there is no probable cause to issue a certificate of
appealabilityt®
The court will enter a separate order.

BY THE COURT:

/s/ Edward G. Smith
EDWARD G. SMITH, J.

BThe court will not issue a certificate of appealability under 28 U.S.C. § 22&3fause Woodard has failed to make
a substantial showing of the denial of a constitutional right or demonstraterteegomable jurist would date the
correctness of thiproceduraruling with respect to Woodard'’s claims. 28 U.S.C. § 2253(c2ck v. McDaniel,
529 U.S. 473, 484 (2000).
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