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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

WILLIE EDWARD SNEED,
Petitioner,
CIVIL ACTION NO. 06-5328
V.

DEPUTY SECRETARY JEFFREY
BEARD, et al.,
Respondents.

MEMORANDUM OPINION
Rufe, J. September6, 2018

Before the Court is Petitioner Willie Edward Sneeatisended etition for awrit of
habeasorpus pursuant to 28 U.S.C. § 2254. After a careful review of the filings in this matter,
and for the reasortkatfollow, the Court willdeny the amended petition

l. BACKGROUND

On October 14, 1980, Petitioner shot Calvin Hawkindeath because W&ins
supposedly sold Petitioner aspirin instead of cocaine. The Pennsylvania SupremaicCoutt
the facts of this case as follows in its direct appeal decision:

On October 13, 1980, appellant went to a “shooting gallery” in Philadelphia to obtain and
“shoot” drugs. Before the night passed, there was to be a shooting of more than drugs.
At the “gallery” there were no drugs at hari@oobie” Liverman, a friend of the

appellant, told him where drugs were available. “Signman” Henderson overheard and
offered to take appellant to the pushéppellant ad Henderson went to the pusiser’

house, but he was not at honftting an the front steps of the push&ehouse was a
stranger, who when told they were in the market for cocaine, offered some. Tée drug
were, however, a distance away, and the stranger offered a ride in a parked, whit
Lincoln Continental; the type of a luxury car whose shining chronadten reflects the

grim graffied streets and haunted faces of its victims.

In the car werdéwo other strangers to appellant and his friend HenderEbay all got in

and drove to another section of the cifjneystopped at a bar and appellarftiend
Henderson got out of the car and waited while appellant and the other straegefsrw

the drugs. They never returned for Henderson, and he took a cab A&isreawhile
appellant came to Henderson’s house and told Henderson, who would later tell the jury,
that he had been swindled by the three strangers who sold him aspirin for cocaine and

Dockets.Justia.com


https://dockets.justia.com/docket/pennsylvania/paedce/2:2006cv05328/219409/
https://docs.justia.com/cases/federal/district-courts/pennsylvania/paedce/2:2006cv05328/219409/45/
https://dockets.justia.com/

would not return his money. The three strangers who would not return his money drove
appellant back to the “gallery”. When they did appellant snatched the keys from the
Lincoln, ran into the gallery, and got his gun. Rather than return his monéyedhe t

men, abandoning the car, ran. Appellant chased one Calvin Hawkins, and shot him three
(3) times. Hawkins took cover behind a parked car. Then, as appellant told Henderson,
and Henderson told the jury,

| [Appellant] jumped on top of the car and the guy looked up at me [Appellant]
and said“Damn, you shot me twice; ain’t that enough?”

| [Appellant] shot him . . . in the head point blank and his head hit the ground.

After furnishing his account of the shooting, the appellant spemnéshef the ight at

Henderson’s home. Henderson buried Sneed’s weapon in his backyard for safekeeping.

The appellant left in the morning after Henderson returned his revolver.

On March 14, 1985, Petitioner was convicted of first degree murder and related charges
by a jury in the Pennsylvania Court of Common Pleas, Philadelphia County for the death of
Calvin Hawkins. After a sentencing hearing the following day, he was sedtemdeath. The
Pennsylvania Supreme Court affirmed his conviction and senfence.

On January 16, 1997, Petitioner filegra sePCRA getition. On July 20, 1999, then-
Governor Thomas Ridge issued a warrant scheduling Petitioner’s execution. yBi\atdg
Petitioner filed a counseled, emergency motion for stay of execution. The Coorhaidh
Pleas granted the stay of execution and ordered the filing of a counseled P@iRA pet
Accordingly, Petitioner filed a counseled PCRA petition raisimgnty-five claims for relief
from his conviction and sentence of death.

The PCRA court granted an evidentiary hearing on two issues: (1) whether g@ipyos

used his premptory challenges in a racially discriminatory manner in violatiddad$on v.

! Commonwealth v. Sneesl6 A.2d 749, 7552 (Pa.1987) (internal citations and footnotes omitted) (referred to as
“Sneedl”).

2 See Sneetl, 526 A.2d 749.



Kentucky; and (2) whether trial counsel was ineffective for failing to develop andrrese
mitigating evidence at the penalty hearing. Evidentiary hearings werentedghtember and
November of 2001.

On January 4, 2002, the PCRA court granted Petitioner a new trial Batdenclaim
and a new penalty hearing on the basis of trial celimmeffectivenessgluring the penalty phase.
The Commonwealth appealed. On June 19, 2006, the Pennsylvania Supreme Court overturned
the PCRA court’s grant of a new trial and upheld tlengof a new penalty heariffgThe
Pennsylvania Supreme Court then relinquished jurisdiction to the PCRA court.

The PCRA court scheduled a hearing for December 27, &h@&fermine thetatus of
the remaining claimsPrior to the hearing, on December 4, 20@é&tjtioner filed a protective
habeas petition beforthis Court. The PCRA court orally denied the remaining guilt phase
claims withoutholding an evidentiary hearing and issued an opinion on March 14, 2007.
Petitionerappealedbutthe Pennsylvani&upreme Court quashed the appeal on December 13,
2007, because the order was not entered on the docket. Consequently, the PCRA court entered
anorder dismissing the remainimtpims on October 21, 2009, and the Penrayl Supreme
Court affirmed and remanded for a new penalty phase hearing on June 2, 2012.

On DecembeB, 2012 Petitionerwas resentenced to life in prison withotlite possibility
of parole. Following Petitioner’s resentencingthis Court removedhis casdrom civil suspense
and orderedPetitioner tdile an amendedaetition forwrit of habeasorpus. Petitionerthusfiled

the instant, amendeckfition.

3476 U.S. 79 (1986).
* Commonwealth v. Snee@b9 A.2d 1067, 1086Pa. 2006) (referred to aSHeeel?”).
® Commonwealth v. Sneetb A.3d 10961117(Pa. 2012) (referred to aStieed3”).
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Il. LEGAL STANDARD

The Antiterrorism and Effective Death Penalty Act of 1I946AEDPA”) governs habeas
petitions, like the one before this Coudnder the AEDPA, “a district court shahtertain an
application for writ of habeas corpus [filed on] behalf of a person in custody pursubet t
judgment of a State court only on the ground that he is in custody in violation of the Cionstitut
or laws or treaties of the United Statés.”

When the claims presented in a federal habeas petition have been decided on the merits in
state court, a district court may not grant relief unless the adjudication dathnein state court
resulted in a decisiorl) “that was contrary to, or involved an unreasonable application of,
clearly established Federal law, as determined by the Supreuned® the United States,” ¢2)
“that was based on an unreasonable determination of the facts in light of the epid=ected
in the State court proceedin.”

A state court’s decision is “contrary to . . . clearly establisliederal law where the state
court applies a rule of law that differs from the governing rule set forth in Gepteurt
precedent, or “if the state ad confronts a set of factsat are materially indistingshable from
a decision of [the Supreme] Court and nevertheless arrives at a result dfffarefits]
precedent® A decision is an “unreasonable applicationtisfarly established law where the
state court “identifies the correct governing legal principle . . . but unreasailigs that

principle to the facts of the prisoner’s cas®.The “unreasonable application” clause requires

28 U.S.C. § 2254.

728 U.S.C. § 2254(a).

828 U.S.C. § 2254(d).

® Lockyer v. Andrade538 U.S. 63, 73 (2003) (quotitlilliams v. Taylor 529 U.S. 362, 4686 (2000)).
191d. at 75 (quotingwilliams, 529 U.Sat 413).



more than an incorrect or erroneous state court decisitmstead, the application of clearly
established law must be “objectively unreasonatie.”

A petitioner faces a high hurdle in challenging the factual basis for aspatecourt
decision rejecting a claim. The prisoner bears the burden of rebuttistgateeourt’s factual
findings by clear and convincing evidendeFurthermore, “a statesurt factual determinatios
not unreasonable merely because the federal habeas court would have reachedta differen
conclusion in the first instance®

1. DiscussION

Petitioner raises six grounds for relief. First, he argues that he is etdidarew trial
because the prosecutor used peremptory challenges during jury selectianiatiya r
discriminatory manner, and defense counsel was ineffective for failimigjéot. Second,
Petitioner urges the Court to vacate his conviction because he did not receivweeedfesistance
of counsel at the guilt stage, in violation of his Sixth and Fourteenth Amendment rights, T
Petitioner argues that the prosecutoragegl in misconduct during closing arguments in
violation of his due process rights under the Fourteenth Amendment. Fourth, Petgmkaw
vacate his conviction because of improper interference with the jury. FifthpRatiasserts that
the Commonwealth withheld material and exculpatory evidence in violation of his desgroc
rightsunder the Fourteenth Amendment. Sixth, Petitioner urges the Court to vacate his

conviction and sentence in light of the prejudicial effects of the cumulative ettos icase.

Hd.
2d.
13Burt v. Titlow 571 U.S. 12, 18 (2013) (internal quotations and citations omitted).

141d. (internal quotation marks and citation omitted).



A. Petitioner’'s Claims That the Prosecutor Used His Bremptory Challenges in
a Racially Discriminatory Manner in Violation of Batson, and that Counsel
Was Ineffective for Failing to Object or Raise the Issue on AppeaDo Not
Provide aBasis for Relief
Petitonerfirst argues that he is entitled to a new trial because the prosecutor used
peremptory challenges during jury selection in a racially discriminatory manamelation of
Batson v. Kentucky’ and defense counsel was ineffective for failinggatemporaneously
objector raise the issue on direct appeRktitioner, who is AfricatAmerican, wagried and
convicted in 1985. To demonstrate racial discrimination in the use of peremptory gbsken
the time of Petitioner’s trial, he was required to show a pattern and prafctaal
discrimination in jury selection across multiple prosecutionsler the then-prevailing standard
in Swain v. Alabam&® While his conviction was on direct appeal, the Supreme Court decided
Batson “Batsonaltered the evidentiary burden required to prove purposefulrdisation by
eliminatingSwairis requirementhat a defendant show a prior pattern of discrimination; instead,
it permitted a defendant to establish an equal protection violation basedmidistion in his

trial alone.™’ SinceBatsonapplies “retroactively to all cases, state or fedgrahding on direct

review or not yet final” at the time itvas decided, it applies to Petitioner's c&Se.

15 Batson v. Kentuckyt76 U.S. 79 (1986)Batsonclaims are analyzed under a thggt buren shifting
framework:

First, a defendant must make a prima facie showing that a perempatigngle has been exercised on the
basis of race. Second, if that showing has been made, the prosecutioffenastazeneutral basis for
striking the juror in question. Third, . . . the trial court must daterwhether the defendant has shown
purposeful discrimination.

Miller-El v. Cockrel] 537 U.S. 322, 3289 (2003) (citations omitted). A prima facie case will be found if,
considering all the facts amdlevant circumstances, the evidence is “sufficient to permit the tria¢ jieddraw an
inference that discrimination has occurred” in the prosecutor’s exercisesshptory challengeslohnson v.
California, 545 U.S. 162, 170 (2005).

16380 U.S. 2@, 22728 (1965)0verruled by Batsam76 U.S. at 9B9.

I AburJamal v. Horn 520 F.3d 272, 279 (3d Cir. 2008xcated on other grounds by Beard v. Alamal 558 U.S.
1143 (2010).

18 Griffith v. Kentucky479 U.S. 314, 328 (1987).



Beforeadistrict court can entertain the merits of a habeas petitioBat®onclaim, it
must first determine whether the petitioner made a timlejgction to the prosecutor’s use of
peremptory challenges ppeserve th&atsonissue on appeal. Thénited State€ourt of
Appeals for the'hird Circuit has explicitly stated that “a timely objection is required to preser
a claimedBatsonviolation for appeal and failing to do so will result in forfeiture of the claim.”

A timely objection gives the trial judge an opportunity to “promptly constieatleged
misconduct during jury selection,” “develop a complete record,” and “remedgeiagts.?

In this case, Petitioner did not object to the prosecutor’s use of peremptory ctsakéng
any point duringroir dire, at his 1985 trial, or on direct appeal. Petitioner first raiseBaison
issuein his amended PCRA petition, filed on December 31, 1999, nearly fifteen years after his
conviction. Thus, the Pennsylvania Supreme Court correctly noted that, “in order for [Petitioner]
to have been entitled to retroactive applicatioBatsonon his direct appeal, he had to have
challenged the Commonwealth’s use of peremptory challenges at trial amdatrappeal
under the then-prevailing standardSwain v. Alabam&" Petitioner, “however, did not do
sa”? His failure to make a timely objection results in forfeiture ofBassonclaim ?

Petitioner also raises a derivative claim that his coumaslineffective for failing to raise

aBatsonclaim either at trial or on direct appeal. The Sixth Amendment guaranteeseitteveff

19 ewis v. Horn 581 F.3d 92, 102 (3d Cir. 2009) (internal quotation marks and citationgd)nitt

20 AbuJamal v. Horn520 F.3d 272, 2882 (3d Cir. 2008)yacated on other grounds by Beard v. Alamal 558
U.S. 1143 (2010).

2 Sneed?, 899 A.2dat 1075;see also Air-Jamal,520 F.3d at 284 (3d Cir. 2008) (explaining that the petitioner did
not preserve hiBatsonclaim by failing to object to the prosecutor’s challenges at trial, despitat¢hthaBatson

had not yet been decided, and concluding that the petitioner was requiea@ tméde an attempt “to frame the
issue under the theprevailing rules oSwain v. Alabanid (internal quotation marks and citation omitted).

22 3neee?, 899 A.2dat 1075.

% See Clausell v. Sherre594 F.3d 191, 1995 (3d Cir. 2010f“As an initial matter, we can dispose of
[Petitioner’s] substantivBatsonclaim, because in failing to raise an objection at trial to the prosecutor’'$ use o
peremptory challenges, [Petitioner] forfeited his right to raiBataonclaim on appeal”).
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assistance of counsel “at critical stages of a criminal pding&®* Ineffective assistance of
counsel claims are evaluated pursuant to thepneag test established by the Supreme Court in
Strickland v. Washingtof? UnderStrickland counsel is presumed to have acted reasonably and
effectively unless a petitionelemonstrates that (1) counsel’s performance was deficient, and (2)
the deficient performance prejudiced the petitidfiefo establish deficiency, a petitioner must
show that “counsel’s representation fell below an objective standard of reksmss.?” To
demonstrate prejudice, “the petitioner must show that ‘there is a reasonablglpyabat, but

for counsel’s unprofessional errors, the result of the proceeding would have besmdiff®

For example, “[a]n attorney cannot be ineffective folirig to raise a claim that lacks merit,”
because in such cases, thermity’'s performance is not deficient, and would not have affected
the outcome of the proceedifiy.

Counsel was not ineffective for failing to raise Begsonissueat trial. Courtdhave
consistently held that failure to anticipate a change in the law does not comsétigetive
assistancé® The Pennsylvania Supreme Court reasonably concthadedc]ounsel clearly
cannot be faulted for failing to raisdBatsonissue at trial becaugatsondid not yet exist.*!

Thus, failure to raise such an objection at trial cannot serve as the basitaid?t

ineffectiveness claim.

% Lee v. United State437 S. Ct. 1958, 1964 (2017) (citation omitted).

%466 U.S. 668 (1984).

%1d. at 687.

2" porter v. McCollum558 U.S. 30, 38 (2009) (quotigirickland 466 U.S. at 688).

8 Albrecht v. Horn 485 F.3d 103, 127 (3d Cir. 2007) (quotBigickland 466 U.S. at 694).
# Singletary v. Blaing89 F. App’x 790, 794 (3d Cir. 2004).

%'see Sistrunk v. Vaugh®6 F.3d 666, 6701 (3d Cir. 1996) (“So far as we are aware, every court that has
addressed the issue under similar circumstances rththhélthe failure to anticipate the resulBatsondid not
constitute ineffective assistance”) (citing cases).

31 Sneee?, 899 A.2dat 1076.



Counsehllsowas not ineffective for failing to raise tBatsonissue on direct appeahs
the Rennsylvania Supreme Court reasaned
Because counsel did not anticipate Batsonrule (and/or because counsel apparently
saw no evidence of purposeful discrimination in jury selection), there was no record upon
which to construct an appellaBatsonclaim. Batsoncontemplated a central role for the
trial judge both in assessing whether a prima facie case was made outcamd if s
assessing the credibility of the neutral reasons for peremptory strddé=r@d by the
lawyer who exercised the In this case, counsel had no such record or findings to rely
upon. The factintensive nature of Batsonclaim, thus, negates the notion that one could
successfully argue such a claim for the first time on appeal, with no suppocimnd, re
and have any reasonable prospect of sucéess.
Counsel’s decision not to raise a factually unsuppdsgdonclaim on direct appeal does not
amount to constitutionally deficient performari¢eThus, the state court’s decision was not an
unreasonable application of, nor was it contrary to, clearly establishedlfizaer The
ineffectiveness claim for failure to raiBatsonat trial and on direct appeal will be denied.

B. Petitioner’s Ineffective Assistance of CounselClaims Do Not Provide aBasis
for Relief

Petitionemextargues that the Court should vacate his conviction because he did not
receive effective assistance of couradrial The Sixth Amendment guarantees the effective
assistance of counsel “at critical stages of a criminal proceetfinds’ noted, meffective
assistance of counsel claims are evaluated pursuant to tpedng test established by the
Supreme Court itrickland v. Washingtof? UnderStrickland counsel is presumed to have

acted reasonably and effectively unless a petitioner demonstrates thain@gl'soperformance

31d. at 107677 (citation omitted).

% Lewis v. Horn 581 F.3d 92, 104 (3d Cir. 2009) (“Because we do not find [the petitiomatsbnclaim
meritorious, we also reject his argument that his appellate counseleffesiive for failing to make an adequate
proffer in support of hiB8atsonclaim on direcappeal”).

34Lee v. United State437 S. Ct. at 1964.
%466 U.S. 668 (1984).



was deficient, and (2) the deficient performance prejudiced the petiffofatitioner argues
thatcounsel was ineffective byl) failing to give an opening statement; (2) ifagj to effectively
crossexamine the prosecution’s key witnesses—Zeb Liverman, Charles Rusddfpbert
Henderson; and (3) failing to call three witnesses that may have provided éxgulpa
information—David Paris, Natalie Dickerson, and Dewitt Poindexter.
i. Failure to Give an Opening Statement

Petitioner contends that he was deprived of his Sixth Amendment right to effective
assistance of counsel because his trial counsel failed to give an opemngestdtvhich would
have laid the foundation for an attack on the witnesses’ credibilityt trial, counsel conferred
with Petitioner and elected not to give an opening statement. Rather than prelesdes
counsel relied on therossexamination of the prosecution’s withessandmade a closing
argumenthat heavily attacked these witnesses’ credibditgthoroughly explainethe
defense’s theory of the caspiestioning the sufficiency of the evidence raised against Petitioner.

Counsel’s strategic decision to forgo an opening statement and rely on thiedbésng
does not demonstrate that his performance was deffidntaddition, Petitioner cannot
demonstrate how counsel’s failure to give an opening statement préjiwficat trial
Petitioner offers no credible basis for believing that the outcome of the tnddi \wave been

different had counsel given an opening statement, particularly wheraeastensel did not

%d. at 687.
37 Am. Pet. at 21.

3 See Dwyer v. ShannoNo. 074996, 2008 WL 4082293, at *6 (E.D. Pa. Aug. 22, 2008) (finding that counsel
was not ineffective in failing toige an opening statement, since “there is no unfettered constitutigitatior an
opening statement,” there is a presumption that counsel made a tacticalndiecferego giving an opening
statement, and there was evidence in the record showing timsetsucrossexamination of witnesses during the
Commonwealth’s casi-chief provided the jury with the requisite information that would haenhdelivered in
the opening statement’3ee also Daniels v. Mogrélo. 024529, 2005 WL 2469676, at *5 (D.N.J. Oct. 6, 2005)
(concluding that counsel’s failure to give an opening statementplasly trial strategy” and did not amount to
ineffective assistance”).

10



present evidence and relied on his cresaminatio of the prosecution’s witnesses and closing
argumento present theefense.

The Pennsylvania Supreme Cowwasonably concludetiat“decision[s] concerning
such statements fallithin the realm of trial strategy*® It also foundhat“counselcamotbe
deemedneffectiveper sefor failing to give an opening statement” where Petitioner presents “no
further argument or analysis in support of his bald assertfofitie state court’s determination
wasnot contrary to or an unreasonable applicatiofedéral law*' This claim provides no basis
for relief.

ii. Failure to Adequately CrossExamine Three Prosecution Witnesses

Petitioner also contends that his trial counsel failed to adequatelyexassne three
prosecution witnesses: Zeb Liverman, Charles Russell, and Robert Henderson.

Zeb Liverman

Petitioner claims that counsel failed to adequately eegasiine Zeb Liverman, one of
the prosecution’s witnesses who claimed to be present at the shooting gallextploer @3-14,
1980, about his drug use and prior convictions. The Pennsylvania Supreme Court, however,
reasonably concluded that this claim has no merit, stating that:

This assertion is belied by the recoidlefense counsel aggressively cregsamined

Liverman about his lengthy criminal histomgcluding twenty prior arrests, six

convictions, and several parole violations. N.T., 3/11/85, at 13®éf&nse counsel

also elicited testimony regarding Livermaractivities as a drug dealer and his drug use
on the night in question, including the large quantity of cocaine he consudced.142-

39 SneeeB, 45 A.3dat 1106. Other circuits have also concluded that failure to give an opesigrgestt is noper
seineffective.

“91d. (citing cases).

*1 See Smith v. Adans06 F. App’x 561, 565 (9th Cir. 2013) (holding that counsel’s decision not to mizpeming
statement at murder trial involved a matter of trial tactics and did not coast#ficient performancedge also
Millender v. Adams376 F.3d 520, 525 (6th Cir. 2004) (“An attorney’s decision not to make an opaatemeit is
ordinarily a mere matter of trial tactics and . . . will not constitute . . im ofineffective asstance of counsel.”)
(internal quotation marks omitted}jayton v. Gibson199 F.3d 1162, 1178 (10th Cir. 1999) (concluding that failing
to give an opening statement is not automatic proof of ineffective assjstance

11



50, 159. Thus, there is no merit to the contention that defense counsel failed to inquire
into Livermans drug use or criminal histof?

The state court also noted thdefense counsel forcefulrossexamined Liverman, portraying
him as a habitual criminal who was high on drugs at the time of the nidfdéhis
determination was not contrary to or an unreasonable application of federal laveq@ontty,
this claim fails.

Petitioner also clans that counsel failed to croegamine Liverman on his initial
statement made to policd’etitioner argues that counsel should have @rasiined Liverman
with his initial statement thati tould have been [at the ggmat 17th and Kater] but | dan’
remember]; | was doing heavy drugs at the time, | was doing Heroin, Cocaine, Meth, anlything
could get my hands on[,] so | domeally remember* Petitioner omits that immediately after
Liverman made this statement, he stafed dit a minute let meetl you the truth about this
dude,” and then proceeded to describe the events surrounding the shiogtiiogting
Petitioner* As the Pennsylvania Supreme Court noted, “[iJf counsel had questioned Liverman
about the initial comment, the Commonwealth could have rehabilitated him with the remainder
of the statement” discussing the “truth” about what Liverman rememberbd biaiwkns
shooting?® The state court reasonably concluded that counsel was not ineffective in &ailing t

crossexamine Livermamn this initial comment Instead, counsel madeeasonable strategic

42 Sneedd, 45 A.3dat 1107.
43d. at 1108.
4 Trial Ex. G8.

“51d. In this initial statement, Liverman also told the police about the murder bbAntD’Amore, which

Petitioner was convicted of committing prior to this trial. Although the statisnadxout the D’Amore murder

would not hae been admitted if counsel attempted to ecesamine Liverman with this statement, the remainder of
his statement recalling “the truth” about the shootifigtHawkinsmayhave been recounted to the jury, and would
not have elicited helpful testimony for the defense.

46 Sneeds, 45 A.3dat 1108.
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decision “designed to effectuate [Petitioner’s] interets The state court’s determination was
not contrary to or an unreasonable application of federal law, as counsel’s failleghsus
statement did not fall “below an objective standard of reasonabléhass’did not prejudice
Petitioner?® This claim lacks merit.
Charles Russell
Petitionerassertshat counsel failed to adequately cressmine Charles Russalith his
initial statement made to police just a few hours after the murder in which he dagied
knowledge of the events. Russell ran the shgagalleryat 17th and Kater Streets and was
picked up by police shortly after the shooting in the early morning hours of October 14, 1980.
Contrary toPetitioner’'sassertiorthat counsel failed to cross-examine Russell about his
initial statementthe Pennsylvania Supreme Coexplained that:
Once again, a review of the record belies this cldimdeed, defense counsel thoroughly
gueried Russell about his initial statement, his motives for denying knowletiye of
crime, subsequent false statements he made to the police, and his eventual accurate
recitation of the events surrounding the murer.
Counsel not onlgrossexamined Russell about his initial statement to poliaealso
extensively questione@ussell about his repeated ltesthe police’* The state court reasonably

concluded that counsel’s purported failure to cross-examine Russell was not supptreed b

record, and does not show that counsel was ineffective. This determination was @aoy ¢tontr

“1d.
“8 Porter v. McCollum558 U.S. 30, 38 (2009) (quotigirickland 466 U.S. at 688).

“*91n fact, when Liverman was askatout giving a statement to police ordigect examination, counsel repeatedly
objected, presumably to prevent the contents of the statement fromééeaded to the jury. The statement was
instead used only for the purpose of showing that Livermdrphavided it prior to making a deal with the
prosecution to testify in the case against Petitioner. N.T. 3/11/855.82

%0 Sneeds, 45 A.3dat 1108.

*IN.T. 3/11/85, 8601. Petitioner also ignores that fact that Russell explained on direct extamithat he had
initially lied to police because he was scared and did not want to getéavoN.T. 3/11/85, 734.
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or an unreasonable applicationSifickland. Accordingly, the claim that counsel failed to
adequately crossxamine RusseWith his initial statemenrfails.

Petitioner also contends that counsel was ineffective for “failing to examsine Russell
on his substantial cooperation with jsel over the years>®? Again, an examination of the record
demonstrates that counsebssexamined Russegléliciting testimony thahe had spoken to
police about different cases and that he eventually told the police the truth aboas¢his an
effort to get the police to stop hassling hifnCounsel repeatedly questioned Russell on this
point, suggestinghat Russell made a deal vpolice that they would stop picking him up if he
implicated Petitionein this case Since counsel did in factossexamineRussellon this point,
and Petitioner has failed to show how courssetbossexaminatiorifell below an objetive
standard of r@sonableness” counsel’s performance was not deficient during his cross-
examination of Russell. This claim does not provide a basis for relief.

Robert Henderson

Petitioner claims that counsel failed to adequately impeach Robert Hendeosibhia
criminal background and history. Petitioner also alleges that counsel failéedto/ely cross-
examine Henderson on the point that, aside from Liverman, Henderson “was the ordg witne
who could place [Petitioner] at the garage that night.”

The Pennsylvania Supreme Court explained, howeverthése contentions were
without merit. It wrote:

Also baseless are Appell&tllegations of ineffectiveness founded upon the cross-
examination of Robert Henderson (“Henderson”). Appellant does not explieate th

52 Am. Pet. at 29.
S3N.T. 3/11/85, 91, 9495, 98100, 10405.
> Porter, 558 U.S. at 38 (quotingtrickland 466 U.S. at 688).

> Am. Pet.at 30(emphasis omitted) Despite this assertion, Charles Russell also testified that Petitioner thas in
garage on the night of October-18, 1980.SeeN.T. 3/11/85, 6657.

14



precise grounds for his claim of ineffectiveness other than to state thatldaileddo
“adequately” impeach Henderson regarding his criminal backgrofipdellant
intimates that this failure was particularly egregious since Henderson evasitip’
witness who could place Appellant near the crime scé#ve find these contentions to be
completely devoid of meritDefense counsslfirst question to Henderson concerned his
arrest record, which elicited testimony that Henderson had been arrested ‘ftéeast
times” for numerous robberies and burglaries. N.T., 3/12/85, at 36. Caurresls
examination also exposed Henderson’s drug use, his failure to report the murder, and
numerous inconsistencies in his testimotdi.at 3790. Consequently, Appellant has
failed to demonstrate that counsel did not “adequately” @ramine Hendersot!.
The Pennsylvania Supreme Court’s determination that counsel was not ineffiedtis cross-
examination of Henderson was not contrary to or an unreasonable applic&toicldand
Counsel made strategic decisions in how to cross-examine Henderson aboutihé brstory,
drug use, and inconsistencies in his testimony. This performance was nendefMoreover,
Petitioner was not prejudiced by counsel’s cross-examination of Henderson, asbé $taown
that the outcome of the proceeding would have been different if counsel had approacied cros
examinaion differently. Consequentlyhe ineffectiveness clainm counsel’s cross
examination of Henderson are without merit and do not provide a basis for relief.
iii. Failure to Call Three Potential Defense Witnesses
Petitionerassertghat trial counselvas indfective for failing to call three poterat
defense witnessesDavid Paris, Natalie Dickerson, and Dewitt Poindextatho, according to
Petitioner, would have testified that he was not present at the shooting gallery ajnthe ni
guestion.
In accordane with Strickland while “counsel has a duty to make reasonable

investigations or to make a reasonable decision that makes partegstigations

unnecessary™ his or her decision owhether to call avitness isan inherently strategic one.

¢ Sneedd, 45 A.3dat 1108.

*"Moore v. DiGuglielmp489 F. App’x 618, 625 (3d Cir. 2012) (quotiBgickland 466 U.S. at 691) (internal
guotation marks and brackets omitted).
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Counselthereforejs “not bound by an inflexible constitutional command to interview every
possible witness™® Rather, he is “simply required to exercise reasonable professional judgment
in deciding whether to interviéwthe witness>®

The Pennsylvania Supreme Court concluded that counsel made a reasonabletiomestiga
into the statement®aris, Dickerson, and Poindexter gave to police, and made a strategic
decision, after consulting with Petitioner, not to call these witnesses atTthalstate court
explained that[{v] hen raising a claim of ineffectiveness for the failure to call a potential
witness, a petitioner satisfies . .Strickland. . . by establishing thafl) the witness existed; (2)
the witness was available testify for the defensg3) counsel knew of, or should have known
of, the existence of the witness; (4) the witness was willing to testify for thesgefand (5) the
absence of the testimony of the witness was so prejudicial as to have denieeldamt a fair
trial.”®® To demonstrat&tricklandprejudice, the petitioner “must show how the uncalled
witnesses’ testimony would have been beneficial under the circumstancecasée®™ It
found that:

Appellant has not—and cannot—show that the testimony of these witnesses would have

been helpful to the defens&he statements on which Appellant relies are not

exculpatory; rather, they demonstrate only that the witnesses in question @obssess

knowledge about the shooting. Indeed, the prosecutor stated before the court:

[T]here are copies of statements by other people that were inside the garage at
17th and Kater on the night that the event[s] surrounding the shooting began.

Specifically, there argatements attributable to [David Paris, Natalie Dickerson,
and Dewitt Poindexter]All of them gave information saying that they didn’t

*81d. at 625 (quotindewis v. Mazurkiewic815 F.2d 106, 113 (3d Cir. 1990)) (internal quotation marks omitted).
59
Id.

9 SneedB, 45 A.3dat 110809 (citingCommonwealth v. Johnso®66 A.2d 523, 526 (Pa. 200@)pmmonwealth v.
Clark, 961 A.2d 80, 90 (Pa. 2008)Jhe Third Circuit has explained that the “Pennsylvania test is not cptdra
Strickland.The five requirements set forth by tRennsylvania Supreme Court would necessarily need to be shown
to prevail undestricklandon a claim of this nature.Moore v. DiGuglielmp489 F. App’'x 618, 625 (3d Cir. 2012).

®1 SneeeB, 45 A.3dat 1109 (quotingCommonwealth v. GibspB851 A.2d 11101134 (Pa. 2008)) (internal quotation
marks omitted).
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know anything. However, if [defense counsel] needs any of them to be present
during his trial or during his part of@lcase . .1 will of course make them
available.
N.T., 3/13/85, at 9-10 (emphasis added). Defense counsel responded, “I have reviewed
those copies of the statements . . . and as part of our defense, we agreed that they would
not be necessary to be introducetd” at 11. Counsel clarified that “we” referred to “me
and my client.”ld.
Since the statements do not exculpate Appellant, he has failed to show thatrttentesti
of the uncalled witnesses would have been “beneficial under the circumstatioes
case.” Gibson 951 A.2d at 1134. Thus, Appellant has not demonstrated prejuihce.
such, counsel cannot be deemed ineffective, and the PCRA court did not err in denying
this claim without a hearinff.
ThePennsylvania Supreme Court’s decision was not contrary to or an unreasonablé@pplica
of Strickland The state court concluded that Petitioner could not show that counsel’s failure to
call these witnesses constituted deficient performance because the recondtose®that
counsel made a reasonable investigation into the statements these wyrnesdes to police,
conferred with Petitioner, and made a strategic decision not to call thesssegrbecause they
stated that they did not know anything about the shooting.
Additionally, Petitioner cannot demonstrate that he was prejudiced by couadats fo
call these witnessesTo demonstrate prejudice, Petitioner “must show that ‘there is a reasonable
probability that, but for counsel’s unprofessional errors, the result of the progeeslitd have
been different.”®® Although the witnessestatements made to police suggest that Petitioner
was not at the garage, the statements also suggest that the witnesses did noytkinugvadoout
the shooting.Furthermorethe record indicates that at least one of these potential witnesses,

Dickerson, failed a polygraph test shortly after giving the statement te patéch would have

cast doubt on her crdglity had she testified at &l. The statementalone, therefore, do not

%2 SneedB, 45 A.3dat 1109.
8 Albrecht v. Horn 485 F.3d 103, 127 (3d Cir. 2007) (quot®ickland 466 U.S. at 694).
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exculpate Petitioner. Rather, festatements demonstrate that these witnesses lacked useful
information about the shootingincePetitioneralso cannot demonstrate prejudice, this claim
fails.
C. Petitioner’'s Claim that the Prosecutor Engaged in Misconduct During
Closing Arguments and that Counsel Was Ineffective in Failing to Objeciot
the Prosecutor's Remarks, Request Curative Instructions, Request a
Mistrial, or Litigate these Issues on Appeal Provides No Basis for Relief
Third, Petitioner argues that his conviction should be vacated because the prosecutor
engaged in misconduct during closing arguments and iexidm@ination of a witnesa violation
of his due process rights under the Fourteenth AmendrReasecutoriatomments made at
trial amount to a constitutional violation if the Petitioner demonstrates that the comfeents *
infected the trial with unfairness as to maker#miltingconviction a denial of due proces§*”
The touchstone of this analysis is the fairness of the trial, not the culpabifity prosecutof’
In evaluating whether alleged misconduct rose to the level of a constitutioraionpcourts
examine the prosecutor’s conduct in the context of the trial as a Wresld“assess][] the
severty of the conduct, the effect of the curative instructions, and the quantum of evidence
against the defendant” It is important to keep in mind that although an individual remark may
not create a due process violation, the cumulative effect of seuetaremarks ma$?
Here, the Pennsylvania Supreme Court held that all six claims of prosecutorial

misconduct raised by Petitioner were meritless because the prose@nwi&s did not

“prejudice the jurors, forming in their minds fixed bias and hostility toward tfemdant so that

% Darden v. Wainwright477 U.S. 168, 181 (1986) (quotiBpnnelly v.DeChristoforg 416 U.S. 637, 643 (1974)).
85 Smith v. Phillips455 U.S. 209, 219 (1982).

% Greer v. Miller, 483 U.S. 756, 766 (1987).

®"Reid v. Beard420 F. App’x 156, 159 (3d Cir. 2011) (quotiktpore v. Morton 255 F.3d 95, 107 (3d Cir. 2001)).
% SeeMarshall v. Hendricks307 F.3d 36, 684 (3d Cir. 2002).
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they could not weigh the evidence objectively and render a true vetdiche state standard
applied by the state court, the “unavoidable prejudic¢ isstonsistent with and materially
indistinguishable from” the federal standard articulated by the Supremei@dannelly,

Darden and their progeny’ As discussed more fully below, the state court’s decision was not
contrary to or an unreasonable applicatiooleérly established federal law.

I. Petitioner’'s Claim that the Prosecutor Improperly Suggested that the
Jurors Were “Employees” of the Commonwealth

Petitioner first claimshat the prosecutor improperly suggested to the jurors that they
were “employees” of the Commonwealth by stating:

Ladies and Gentlemen, it is common practicecfaminal lawyers on both sides, when

they first stand up to address the jury at the end of the case to thank you for your
participation in the triall am not a subscriber to that particular practice because | firmly
believe, as | told you when | opened a few days agojuhaservice is a job and it is a

job that you haven't yet completed. | am quite sure that none of your employers pat you
on the back until you finish the job, and | don’t want to do that eithetill reserve my
thanks until you have done what you have to do in this case, based upon the evidence,
and that is to find Willie Sneed guilty, and I will be glad to thank each and every one of
you, but | am going to hold my thanks for the time belfg.

So now, ladies and gentlemen, it is time for you to do your ddbyy is the time for you
to do the hard part of your job. Now is the time for you to go out and deliberate and
return a verdict of guilty in this casef]

Petitioner argues that these coents “clearly suggested to jurors that they were employees of

the Commonwealth rather than impartial finders of fact” and that the prosecsttre“mrors’

% SneedB, 45 A.3d at 1110.

" Reid v. Beard420 F. App’x at 160 (citin@ee v. Keresteg22 F. Supp. 2d 617, 624 (E.D. Pa. 206§ also
Correder v. Coleman,No. 091817, 2010 WL 391413, at *8, n.7 (E.D. Pa. Jan. 26, 2010) (internal quotatiosn mark
and citations omitted)'The state and federal tests for prosecutorial misconduct claims arengiviebgadentical . .

. . Both focus on the fundamental fairness of the trial based on pbpegjialice from the alleged prosecutorial
misconduct”) (internal citations and quotations omitt&@ying v. KlemiNo. 040843, 2006 WL 487139, at *2 (E.D.
Pa. Feb. 28, 2004jinding the state standard for prosecutorial misconduct to be camtsigith Supeme Court

law).

"IN.T. 3/13/85, at 34 (emphasis added).
21d. at 66.
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‘boss’ would not thank them, as ‘employees’, until they had done what he asked,” that is, find
Pditioner guilty of the offenses chargéd.

The Pennsylvania Supreme Court found this claim meritless. It explainectbasel
counsel began his closing argumbwptsaying ff] irst of all, | would like to thank you for your
attention the past couple d@ys and last weeK* With this context, the state court observed “it
is apparent that the prosecutor was responding to defense counsel’s argumamdingehe
jurors that their job or ‘duty’ was not yet complete; that they still had to reeetdat” ”° and
that, unlike defense counsel, he would not thank them until they had d6hédditionally, the
state court examined the prosecutor’s entire closrggment and found that he never indicated
he was the jurotéboss,” or that it was theitjob” to find Petitioner guilty’’ Later in his closing
argument, the prosecutor stated “You [the jury] draw whatever inferenceseg@ipsropriate,
Ladies and Gentlemen, that's your jdB. Thereforethe Pennsylvania Supreme Court
reasonablgoncludedhatwhen his comments are examined within the context diuthe
closing argumenthe comments did not impermissibly direct the jury to find Petitioner guilty
but instead “echoed the argument of defense counsel and reminded the jurors thed tregytdn
fulfill their obligations””® The state court’s determination watst pontrary toor an

unreasonable application of Supreme Court preceddns. claim will be denied.

2 Am. Pet. at 42.
"N.T. 3/13/85, at 12.
S Sneedd, 45 A.3d at 1110.

®See, e.g., United States v. Youfitf) U.S. 1, 1213 (1985) (holding that the prosecutor may make fair response to
an argument made by defense counsel in closing).

" SneedB, 45 A.3d at 1110.
"8 N.T. 3/13/85, at 63.
® SneedB, 45 A.3d at 1110
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ii. Petitioner's Claim that the Prosecutor Misstated the Law on the Ble
of the Jury

Petitioner next claims that the prosecutor misstated the law on the role of the gury wh
he saidn his closing argument:
You may not care for the lifestyles that Henderson and Russell and Liverawah le
don’t either, but that doesn’take any difference as far as the guilt or innocence of Mr.
Sneed is concerned. You are not here to judge the witnesses; you are here teejudge t
defendant, so let’s keep that in miffd.
Petitionerallegesthis statement was tantamount to telling the jurors that they had no obligation
to assess the credibility of the witnesses, which confdts Pennsylvania standard jury
instructions explaimg that a juror’s role is to “judge the credibility and the weight of the
testimony. . .including the credibility of the witnesse&!”Petitioner claims this statement was
particularly harmful because the testimony from these witnesseth&only evidence
connectinghim to the crime.
However, as the state coaccuratelydetermined, when viewed the context of the
entire closingargumentthe comment was not out of boundsymediately prior to the
challenged commenthe prosecutor said:
You have to focus in this case upon what you did hear frowithesses, the two main
ones of which are Robert Henderson and Zeb Liverrmi&ey are the key witnesses in
this cae. And the operative word here .is.withesses.They are not defendants .they
are not on trial here|Petitioner] is on trial her®
As the state court noted, this context shtived the prosecutor wadsuggesting that the jury

should look beyond the character flaws of the Commonwealth’s witnesses” when jtraing

credibility.®® In other words, the jury should not base their judgmengngdisapproval of the

80N.T. 3/13/85, at 40.

8 Am. Pet. at 44 (quotinPa. Standard Jury Instructions § 2.04).
82N.T. 3/13/85, at 40.

% SneeeB, 45 A.3d at 1111.
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witnesses'’ lifestyle§? Other statements made duritg closing argument demonstrate that the
prosecutor acknowledged that the jury shquéttfje the credibility of the witnesseBor
example, he stated “if you believe [the witness] that is entirely up to you to decidags well
as “you have to apply all of the factors that [defense counsel] suggested aed antd the ones
that Judge Ivins will give you at the end of this case in order to determine winetbenten
were telling you the truth®

Furthermore, the trial court correctly instructed thejsithat they hadthe sole
responsibility of deciding whether the testimony of each witness in thescaaéhiul and
accurag and is to be believed or disbelieved in whole or in fartltirors are presumedhave
followedthe trial court’s instruction®’ Therefore, even if the prosecutor’s statements were
perceived improperly by the jury, theal court’sinstructions were sufficient toure this
confusion and clarify the jurors’ role.

The state court’s determination was not contrary to or an objectively unreasonable
application of Supreme Court precedefRrosecutors are given great latitude, espegcalring
closing arguments, to ask the jury to draw inferences based on the evidencepraisgia.®

Considering the full context of the prosecutor’s closirgumentthe defense counsel’s closing

argumentand the instructions from theal court, it wasnot objectivelyunreasonable for the

81d.
8 N.T. 3/13/85, at 43.
8 N.T. 3/13/85, at 7-78.

8" See Greer v. Miller483 U.S. 756, 7666 (1987) (holding that the jury will normally be presumed to follow the
court’s instruction to disregard inadmissible evidence inadvertentbgpred to it, unless there is an overwhelming
probability that the jury would be unable to follow the court’s instructaorsa strong likelihood that the effect of
the evidence would be devastating to the defendant).

8 Becker v. TennjdNo. 085274, 2011 WL 2550380, at *8 (E.D. Pa. Apr. 26, 20idpprt and recommendation
adopted No. 08 05274, 2011 WL 2550544 (E.D. Pa. June 23, 2011).
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state court to conclude that the prosecutor did not misstate the law on the role of. tidigir
claim will be denied

lii. Petitioner's Claim that the Prosecutor Improperly Told the Jury that
it Had a Duty to Convict

Petitioner next claims théhe prosecutor improperly told the jury that they had a duty to
convict, rather than to weigh the evidence impatrtially, in order to make South Ritiadsdfer.
To support his claim, Petitioner strings together two unrelated statemadéeby the
prosecution:
So now, Ladies and gentlemen, it is time to do your duty. Now is the time for you to do

the hard part of your job. Now is the time for you to go out alibelate and return a
verdict of guilty in this casé&’

Petitioner links this statement to a commfeonind over twenty pages earlier in the transcript:
Murder is a street crimeStreet crimes happen in the street and not usually in places like
Chestnut HI or Roxoboroughgic] or the far Northeast, but in the section of South
Philadelphia where you heard about in this case where it is not very safe fasratpers
raise a family anymor&

Petitioner claims that through thesenarks the prosecutor suggested to the jury that they had a

duty to find petitioner guilty to make Philadelphia safeetitioner however, takes both remarks

out of context.Consistent witlctlearly established federal law, the state court analyzed these

remaks within the context of the full closirygumentand concluded Petitioner’s claim is a

“post hocargument, crafted by taking isolated statements out of contéxEtrther, thestate

court found that the arguments were not improper even when each is viewed in isolation.

89N.T. 3/13/85, at 66.
ON.T. 3/13/85, at 41.
1 SneedB, 45 A.3d at 1111.
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In regards to the “duty” comment, the Pennsylvania Supreme (&tied on
Commonwealth v. Kentf which established that there‘i® error in a prosecutor asking ayu
to render a verdict favorable to his positidnfo conclude there was no errorriraking this
statemenas to make the comment a denial of due proc&éhss conclusion was not contrary to,
nor an unreasonable application dearlyestablished federtaw. The commers did not

“infecq ] the trial with unfairnes®*

Ontheirface,the comments suggest tlilaé jury had a
duty todeliberate which properly instructs the jorsto weigh the evidenceAdditionally, the
prosecutor explicitly instructeithe jury to weigh the evidence at other points in his closing
argument, and suggested that the jury had a duty to convidf timdy believed the evidence
showed Petitioner’s guilt beyond a reasonable ddubt.

Regarding the comment about crimeSiouth Philadelphia, the Pennsylvania Supreme
Court concluded “[t]he prosecutor was merely attempting to convey to the jurynitetise
murder occurred in a higtrime area, it was not surprising that the witnesses had criminal
histories.®® This is demonstratl by the statement context:

Street crimes happen in the street and not usually in places like Chestnut Hill of

Roxboroughgic] or the far Northeast, but in the section of South Philadelphia where you

heard about in this caséhere it is not very safe to raise a family anymoad if you

accept as true the fact that crime is going to happen in this type of areavgoio lalso

understand that the type of people like Charlie Russell and Robert Henderson and Zeb
Liverman are going to be the witnesdesttcome in and testifY/.

92753 A.2d 1278, 1284 (Pa. 2008jrogated on other grounds by Commonwealth v. FreeB2hA.2d 385 (Pa.
2003).

% SneedB, 45 A.3d at 1111 (quotingemp 753 A.2d at 1284) (internal quotation marks omitted).

% Darden 477 U.S. at 181 (citation omitted).

% N.T. 3/13/85, at 63 (“you draw whatever inferences you see approjuaaties and Gentlemen, that is your job”).
% Sreed3, 45 A.3d at 1111.

9 N.T. 3/13/85, at 41 (emphasis added).
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The state court’s analysis is consistent with federalfaim Howard v. Horn this Court
concluded that similar comments made by a prosecutor about protecting those dhodive
“decent neighborhood” did not so infect tin@l with prejudice as to amount to prosecutorial
misconduct® The state couttad reasoned that the prosecutor's comments did not encourage
the jury to decide the case on an illegitimate basis, and even if they digalticeurtinstructed
the jury b decide the case on the testimamyg evidence in the record, eliminating any
impropriety.*®

Similarly herethe prosecutor’'s comments abautme inSouth Philadelphia did not so
infect the trial with prejudice, as the commentse inpart an “invited response'® to defense
counsel’s attacks onétcredibility of the witnesse$? Through th&eommentsthe prosecutor
was attempting to point out thia¢cause the crime took place in a hogime area, the witnesses
unsurprisingly had criminal backgroundsloreover,the trialcourtdirected the jury to decide
the case on the evidence presented, which was adeqeate &amy possiblelefects™®

Overall, both comments, either taken together or viewed separately, weeingiroper

as tounderminethe fairness of the tridf* In denying Petitioner’s claim that the prosecutor told

% See Dardepd77 U.S. at 181see also Donnelly416 U.S. at 643.
% Howard v. Horn 56 F. Supp. 3d 709, 730 (E.D. Pa. 2014).
100

Id.

101 5ee Walker v. PalakovicB80 F. App’x 212, 216 (3d Cir. 200@)iscussing the prosecutor’s remark about the
high crime rate in Philadelphia and holdihgt the remark was not improper and did not deprive the petitioner of a
fair trial).

192 puring closing arguments the defense counsel stated:

“These people have all been arrested twenty times a piece. They will put aygun bhead faster than
[you] can blink your eye . ... They rob you, they rape you, they kill ythese are the type of people that
are coming in now and saying you've got to believe ni¢.T. 3/13/85, at 32.

153 5ee Weeks v. Angeloi@8 U.S. 225, 234 (2000) (“A jury is presumed to follow its instructions”).
1% Darden,477 U.S. at 181 (citation omitted).
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the jury they had a “duty to convictfie state court’'s analysis wast objectively uneasonable
and deserves deferencéhus, habeas religfill be denied on this claim.

iv. Petitioner’s Claim that the Prosecutor Improperly Commented on
Petitioner’s Silence and Shifted the Burden of Proof

Petitioner next claims that the prosecutmiated the=ifth Amendment right against
seltincrimination when he said: “Mr. Sneed didn’t say anything because he haoarieabad
constitutional right not to open his mouth for the entire length of the trial, but he is stilon
because other people saiel did it.'% Petitionerclaims that thi¢language was of such a
character that the jury would naturally and necessarily take it to be aesdromthe failure of
the accused to testif{® and wasmproper.

The Fifth Amendmenprivilege against seiincrimination prohibitsthe prosecutor from
commenting on a defendant’s failure to teséifyrial >’ The prosecutor's comments violate the
Fifth Amendmentvhen“the language used was manifestly intended or was of such character
that the jury would naturallgnd necessarily take it to be a comment on the failure of the accused
to testify.”%® However, if “the prosecutor’s reference to the defendant’s opportunity tq iestif
a fair response to a claim made by [the] defendant or his counsel, . . . there is ranvadltte
privilege.”® In making this determination, the prosecutoemark must be viewed in its trial

context.

195N.T. 3/13/85, at 49.

196 Am. Pet. at 47.

197 Griffin v. California, 380 U.S. 609, 614 (1965).

1% Bontempo v. Fentor$92 F.2d 954, 959 (3d Cir. 1982).

19 Beneshunas v. Kleri37 F. App’x 510, 515 (3d Cir. 2005) (quotibgited States v. Robinsp#85 U.S. 25, 32
(1988)).
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The Pennsylvania Supreme Court fotini@ claimto be frivolous, holding that the
prosecutor’s statement was meratyaccurate summary of the 1aifl. It held thathe comment
did not encourage the jury to draw an inference of guilt from Petitiondrisefao testify™**

This determination was not contrary to or an unreasonable applicatteadf established
federal law. Defensecounsel, in his closing argument, had already pointed out to the jury that
Petitioner exercised his Fifth Amendment rigintemain silent He said, ftjhe defendant is
under no obligation to stand up and say, whatever . . .. He doesn’t have to take thElstand.
doesn’t have to present any evidence. Our laws say we don't have to prove our innbéence.”
Sincedefense counsel first commented on Petitioner’'s Fifth Amendment right to reiteait)

the prosecutor did not prejudi the jury by simply restating the law at a later pbint.

Additionally, when viewed in context, the prosecutor was not improperly commenting
on Petitioner’s failre to testify, but instead was responding to defeasasek insinuation that
one or moref the Commonwealth’s witnesses shot Hawkins and fitaened Petitionet™
When viewed as a whole, it is clear that the prosecutor was responding to this imsjrarati
was explaining to the jury that one of the Commonwealth’s witnesses, Zamhbivevas given
use immunity. The prosecutor stated:

And as far as the use immunity is concerned, don'’t get too carried away withhe ter
immunity. Some of you may be intimidated by that and think it is more than it is. It is not
as [defense counsel] suggests a promise that Mr. Liverman will not be prddectuklas
crime. That is not what use immunity is. Use immunity means nothing that the witness

says will be used against him. That is why it is called use immunity. Nothing that Mr.
Liverman testifies to can be used against him for the purposes of yingdam in this

105needs, 45 A.3d at 1112.

111 |d

12N T. 3/13/85, at 13.

13 See Beneshunak37 F. App'x at 515.

4 gpecifically, defense counsel said: “And if it was one of them that dickit,ate not going to admit to it, so they
picked a perfect patsy.” N.T. 3/13/85, at 28.
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particular case for this particular crime. That’s all it means. It does nat tinaa
evidence that has been developed independently of Mr. Liverman connectingtim w
this crime,that he wouldn’t be over there next to [Petitioner] because he would.
The best example you can have of that is the testimony that you heard in this case.
[Petitioner] didn’t say anything because he has an absolute and constitugbnhtd not
open his mouth for the entire length of this trial, but he lisostitrial because other
people came in and said he did it. The same would be true in the case of Zeb Liverman.
Although we can’t use what he said, we certainly use what everybody idlsdbasat his
involvement to try him, but there is nothing there, foiks.
Once placed in context, the prosecutor’'s remarkanot reasonablyonstrued as an improper
comment on Petitioner’s guitty refusing to testify; therefore, tihemarkdid not violate
Petitioner’s Fifth Amendment rights.
Petitioner additionallglaims that the prosecuttshif[ed] to Petitioner the burden of
proving his innocence” when he said:
[Defense Counsel] suggested to you that [the witnesses] had three yeatheéir gets
together and that they are covering for somebody, althougbdsa'd give you the
slightest hint who it is they are covering fdf.
Petitioner claims this stateméantpermissibly shifted the burden of proofRetitioner
However, the Pennsylvania Supreme Court found no merit to this purported shiftieg;
claimbecause “[t]he prosecutor’s remark was in response to the theory espoused bgribe def
that one of the Commonwealth’s witnesses committed the murder since [Petitiaaehew
‘perfect patsy.”*’ Additionally, “questions abouhe absence of facts ihe record need not be
taken as comment on [tipetitioner’s] failureto testify.” '8

When placed in context, the prosecutor’s remark reads as follows:

Wouldn't you be suspicious if everybody remembered something exactly thevegme
from beginning to end? Wouldn’t you be a lot more suspicious if there were no

MSN.T. 3/13/85, at 489 (emphasis added).

MO6N.T. 3/13/85, at 56.

17 SneeeB, 45 A.3d at 1112 (quoting N.T. 3/13/85, at 28).
18 Bontempp692 F.2d at 959.
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discrepancies, that a conspiracy in fact had taken place here and all of thesadguys
gotten together and let the testimony fit perfecthf. course you wouldThe fact that it
doesn't fit togetheperfectly shows that each of those guys were trying to tell you what

he could remember from his own recollection as opposed to getting together and cooking
up a story.

And | will tell you something else, Ladies and gentlemithese guys wergvolved in
cooking up a story to get Willie Sneed and save their own hides, they really did a pretty
poor job. [Defense counsel] suggested to you that they had three years to getstheir ac
together and that they are covering for somebody, althoughdsa’tigive you the
slightest hint who it is they are covering fdut if they had three years to get their act
together, don’t you think the testimony would have been bettet'?. . .
The Pennsylvania Supreme Court correctly noted that the prosecutor was mswehdiag to
defense counsel’s theory, not attempting to shift the burden of {ffodhat decision is
consistent with clearly established federal law@isere is nothing improper about a prosecutor
attempt[ing] to focus the jury’s attentiom doles in the defense’s theory . . . [asd¢h a
comment does not implicate any. burden-shifting concerns®* Thestate courlso explained
that, even if this statement was improper, the trial court cured any erroraitgedo the jury
Now | have told you before that it is entirely up to the defendant in every climaia
and that includes this one, whether or not to testify. The defendant has an absolute right,
founded on the constitution, to remain silent. Since that occurtbdioase, | now tell
you unequivocally, that you must not, you may not draw any inferences adverse to the
defendant from the fact that he did not testify nor did he present testimony on his own
behalf.*??
As noted above, a jury is presumed to follow the court’s instructidnany harm resulting
from possible improper references ttiBoner’s failure to testifyr shifting the burden of proof

to Petitionemvas cured by this instruction. For these reasons, Petitioner’s claim ba$ed on t

19N, T. 3/13/85, at 567 (emphasis added).
120 SneeeB, 45 A.3d at 1112.

2L United States v. Lor&30 F.3d 190, 213 (3d C2005);see also Labrake v. Stowitzkyo. 070212, 2009 WL
2924808, at *7 (E.D. Pa. Jan. 30, 2009) (finding that the prosecutor “wascetdihighlight [the petitioner’s] lack
of injury from the supposed struggle” and that this comment did not imycgheft the burden to petitioner or
implicate his right to remain silent).

122N.T. 3/13/18, at 79.
12 5ee Week§28 U.S. at 234
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prosecutor’s alleged improper references to Petitiof@itigre to testifyand improper burden-
shiftingwill be denied.

v. Petitioner's Claim that the Prosecutor Made Inflammatory or
Vindictive Remarks

Petitioner challenges the following remarks from phesecutor’s closing argument,
claiming that they were “inflammatofy‘vindictive,” and designed to “destrbyhe impartiality
of the jurors*?*

But maybe, maybe we ought to give [Petitioner] a break. Maybe we ought to show him a
little mercy and maybe weught to give him a second chance. But when you get to that
point, ladies and gentlemen, you recall the testimony in this case becausetiaitiss
important here, and you give him the same break he gave to [the victim] when he lured
him, lured him back to south Philadelphia to the garage where he knew his gun was so
that he could shoot him and kill him.

You show him the same mercy he showed Calvin Hawkins when he chased him down the
street shooting at him, hitting him in the lung and severing a raggny, and hitting him

in both arms. You give him the same second chance he gave to [the victim] who, lying

on the street already suffering from a mortalwd, looked up at [Petitioner] . . . only to
receive. . . a bullet to the brain.

He is not entitled to anymore chances, ladies and gentleRers entitled to a fair trial
by the jury of his peers. That is the thirteen of you. And that is a lot more than [the
victim] got. [The victim] died because he had the audacity to steaD856m
[Petitioner]. | have tried adt of theft cases in my career, . . . but never saw one yet
where the death penalty was appropriate.

You people are here to judge [PetitiondiPetitioner] did the judging on [the victim]
himself. He tried him ad he cowicted him and he executed hifr.

The Pennsylvania Supreme Court examined the record to determine if these dapavkes
Petitioner of a fair trial.Ilt concluded however, thathe remarks were based “solely on the
evidence.**® As Respondents note, “[t]his argument, telling the jury not to be swayed by

misguided sympathy in reaching a verdict, but rather to judge the case solelytahevha

124 Am. Pet. at 47, 50.
125N.T. 3/13/85, at 6®8.
126 g5needs, 45 A.3d at 1113.
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evidence showedvas perfectly permissible’*’ The Pennsylvania Supreme Court also noted
thata prosecutors “free to present his or her arguments with logical force and vigor” and some
“oratorical flair” woven into dactbased description does not give rise to a finding of
misconduct:?® The Pennsylvania Supreme Court’s analysis is consisiéh established federal
law,*?° andthe state coundid not unreasonably applgderal law'*® Relief is not warranted on
this claim.

vi. Petitioner’s Claim that the Prosecutor Improperly Bolstered the
Credibility of a Commonwealth Witness

Petitioner claims that the prosecutor engaged in unconstitutional vouching for one of the
government’s witnesses, Charles Russell. “Vouching’ constianesssurance by [a]
prosecuting attorney of credibility of [a] government witness through personalddgey or by
other information outside of the testimony before the jdfy.While a prosecutor may not
“vouch” for a witnesshe or she “may argue in the negative that the assertions made by defense
counsel that a witness is lying are not supported by the testimony in the r&€olrd.”
determining whether the prosecutor improperly vouched for a witness’s &itgdibe allegedly

improper statement must be considered in context of the whole rééord.

127 Response to Am. Pet. at 83.
128 SneeeB, 45 A.3d at 1113 (citation omitted).

129 5ee Corredor v. ColemaNp. 091817, 2010 WL 391413, at 17 (E.D. Pa. Jan. 26, 2010) (“The state and
federal tests for prosecutorial misconduct claims are “substanidesitical”) (citations omitted).

130 5@ Darden 477 U.S. at 181see also Henry v. Hor218 F. Supp2d 671, 70405 (E.D. Pa. 2002) (holding that
the standard employed by the Pennsylvania Supreme Court to assgsstitiner’s claim of improper prosecutorial
remarks was not contrary to tendard laid out iDarden and that the state court did not unreasonably apply
Dardenin finding that the petitioner’s claim regarding the prosecutor’s ipgrroemarks did not entitle him to
habeas reliéf

131 United States v. Walket55 F.3d 180184 (3d Cir. 1998).
132 United States v. BrennaB26 F.3d 176, 186 (3d Cir. 2003).
1331d. (citing Young 470 U.S. at 1112).
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During the murder investigation, Charles Russell gheepolice two statementsie
gave the first statemenh October 14, 1980, shortly after the murder took placeclanded
that he did not know anything about the crime. However, he subsequently failed a polygraph
test. He gave his second statement nearly four years later on February in$&&4 stating
that on the day of the murder, he saw Petitioner return to the garage, take his coat, and bolt
outside. Russell passed a second polygraplafiestgiving his seand statementPetitioner
contends that the prosecutor improperly bolstered Russell’s credibility whéalltvang
exchange took place during deect examination:

Q: Is this the statement that you are talking about that you gave last
year in which ya told them the truth?

A: Yes.

Q: You didn’t flunk a polygraph test after you gave them that
statement, did you?

A: No.

Trial Counsel: | object.

The Court: | am going to overrule it, but please, sir, you are getting out of the

purposes of this examination. | don’t want that again-sir.
Petitioner alleges that this line of questioning was improper in ligthteoprosecur’s
suggestion thadRussell's statement must be true because he passed a polyyraphttial,
the defense objectdd this line of questioning.
The Pennsylvania Supreme Court examined the full trial record and noted that, on cross-
examination, defense counsel questioned Russell about his first statement tarmbhéefirst,

failed polygraph test. The excharigeas follows:

134N.T. 3/11/85, at 10203.
135 Am. Pet. at 49.
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Q: So you lied to the police, is that right?
Yes, | did.

Q: Now the police asked you, tell me what you know about the above incident and
you said nothing?

A: Right.

Q: That was your answer, nothing. They asked you who vesept inside the
garage. Do you remember that?

A:  Yes, | remember because | had to take a polygrapfh*fest.

The crossexamination continued as:

Q: There is no mention here about Boobie (i.e. Liverman); there is no mention in
here—

That's why I failed the polygraph test.
Oh, that's why you failed the polygraph test?

Yes.

o » O x

In other words, you went out there and lied?

A: Yes ¥’

These passageemonstrate that on re-direct, the prosecutor questioned Russell about the
polygraph tacorrect the false impression created by defense counsel oregaramaion that

Russell lied on both polygraph tests. The prosecutor did not offer his own opinion based on facts
not before the jury. Rather, he asked if Russell passesttomndest because the defense
elicitedtestimony that made it seem as if Ruseeller passed a polygraph teSince defense

counsel raised the issue of the polygraphrigsin crossexamination, it was permissibier the

136 N.T. 3/11/85, at 87.
137N.T. 3/11/85 at 89.
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prosecutor to follow up othis topic*® Thus, the state court’s findirlgat Petitioner’s claim is
without merit becauskee “fails to acknowledge that the exchange occurred -alireet after
[Petitioner] himself broached the subject, [the polygraph], on cross-examin&tiovgsnot an
unreasonable application f&deral law.

Additionally, the trial court’sury instructions emphasized that the arguments of counsel
were not evidence, that the jurors were the sole judges of the facts, and #saug te them to
resolve any issuesf credibility.*® Thejury is presumed to follow the trial court’s
instructions™** Therefore, the state court’s analysis was neither contrary to, nor asamabke

application ofclearly established federal lawhis claim will be denied

vii. Petitioner’s Claim that the Cumulative Effect of the Allegedly
Improper Remarks Denied Him a Fair Trial

Pditioner argues that the above comments had a cumulative effect on the trial that
violatedhis right todue process.The cumulative effect of presutorial misconduct . .can rise
to the level of a constitutional violation even if the individual instances of miscondunctingia
alone, do not*? Petitionethas noestabliskedthat the cumulative effect of the prosecutor’s
statement$so infectedthe trial with unfairness as to make [his] conviction a denial of due
process **® To the extent any of the prosecutor’s statements were improper, the prosecutor’

own subsequent arguments to the jmngthe trial court’gury instructions cured any potential

138 petitioner has not raised an ineffective assistance of counsel claim bassdriz thunsel’slecision to cross
examineRussellon his first, failed polygraph, and even if he had, such a claim wmtl@éntitle him to habeas
relief, as Petitioner cammt show that he was prejudiced by his counsel’s questioning Russedl wati

139Sneeds, 45 A.3d at 1112.

1ON.T. 3/13/85 at 749, 103104.

1ISee Weeks28 U.S. at 234

142 Howard v. Horn 56 F. Supp3d 709, 730 (E.D. Pa. 2014) (internal quotation marks and citatioredinitt

43parden 477 U.S. at 181 (internal quotation marks and citation omitted).

34



144

defects™ Accordingly, the Countvill deny habeas reli@hn this basisas the cumulative effect

of theprosecutorssomments did not deprive Petitioner of his right to a fair trial.

viii. Petitioner’s Claim of Ineffective Assistance of Counsel for Failure to
Object to, Request a Curative Instruction, Request a Mistrial, or
Litigate these Issues on Appeal Provides No Basis for Relief
As previouslydiscussedunderthe Stricklandstandargdcounsel is presumed to have
acted reasonably and effectively unless a petitioner demonstrates (1) ‘'sopeigefmance was
deficient, and (2) the deficient performance prejudiced the petitidhétetitionerargues that
histrial counsel was ineffective for failing to object to the prosecutor’s remarkagfto
request curative instructions, failing to request a mistrial, and failing ®treese issues on
appeal. The Pennsylvania Supreme Court carefully reviewed these claims af8tackiand
standard and concluded that they weesitless**®
The state court’analysis was not contrary to or an unreasonable applicatceanfy
established federal lawPetitioner fails to satisfy both prongs&irickland As discussed above,
the underlying claims of prosecutorial misconduct during closing argument-diréce
examination are without merit, and counsel is not ineffective in failing to raise neeritles
claims**’ Moreover, Petitioner has not shown that he was prejudiced by counsel’s failure to

object to the prosecutor’'s comments, or request curative instructions or alpasthe has not

shown that the outcome of the proceeding would have been different had counsel déineeso.

144 See Howard56 F. Supp3d at 730 (finding no cumulative prosecutorial misconduct and holdingthathe
extent that any of prosecutor’s statements were improper, the pra&eouto subsequent statements or the trial
court’s instructions cured any potential prejudice”).

145 stricklard, 466 U.Sat 687

16 SneeeB, 45 A.3d at 1113 (“since all of gitioner’s] allegations of prosecutorial misconduct lack merit, cdunse
was not ineffective for failing to raise them”).

147 SeeParrish v. Fulcomer150 F.3d 326, 32829 (3d Cir. 1998) (counsel’s failure to raise a claim is not
unreasonable if the undeittg claim is meritless).
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the state court properly concluded that Petitioner’s counsel was not ineffecthis badisthis
claim will be denied.

D. Petitioner's Claim that His Conviction Must be Vacated Due to Impoper
Interference with the Jury Provides No Basis for Relief

Petitioneralsoseeks to vacate his conviction because of improper interference with the
jury. A few weeks before Petitioner’s tridr the shooting of HawkinsPetitioner stood triah
connection with another shooting and was convicted of second degree murder for the death of
Anthony D’Amore. Mr. D’Amore’s widow dénded the trial in this cas€®©n the second day of
trial, outside the presenad the jury,defense counsel raised the issue of Mrs. D’Amore’s
presence on the record he following exchange occurred:

Defensecounsell would like to raise a point for the record . . s.the courts well

aware, Mrs. DPAmore who was the victing wife in the last Sneed case is present in the

courtroom with either her husband or her paramour or something.

TheCourt: | am puzzled about why she is herassume she is not a witness.

Prosecutor: Shealled me to see if she could come down to see what happens in the
second case.

Defensecounsel: | am not particularly crazy about it, but | have no reason to sayngnythi
with regard to that.

TheCourt: Wait a minute.ls she doing anything with the jyuother than sitting there?

Defensecounsel: | don’t know. When your honor gave the jury permission to go to the
ladies room—

TheCourt: They were aompanied by [a court officer].

Defensecounsel Thats correct, and | understand that M[r]s.ADhore tied to go into
the ladies room, and rightfully so, . . . the court officer told M[r]#Amobre you cannot
go in there.l assume [aother court officer] took them into the men’s room but [Mrs.]
D’Amore’s husband, or paramour or whatever, was walkingar#i—what | dont
need is for somebody to do some talking out loatke-Im only presupposing at this
point—saying | would like to see this guy get what he deserves.
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TheCourt: Please, sir, don’'t add anything you don’t know. | see no reason for them to be
here, but I have no way in the law to keep them away. The only thing I can do is keep
them away from the jury/*®
Two days later, prior to the start of closing arguments, defense counsel ifiver@ourt that
one of the jurors, Alberta McCool, was approached by a woman in the bathfodime trial
court held a colloguy with Ms. McCool, during which she informed the court that the woman
asked her about “the wind and her haird®."Ms. McCool also stated that she did not respond
to the woman, did not know who she was, and did not inform anyone but the court. Thereatfter,
the trial court informed Mrs. D’Amore and her partner that they were no longeitieel in the
courtroom. Based on these events, Petitioner alleges thaDMmore’s actions “infected the
trial proceedings,” interfered with the jury, and deprived him of his right taleblyia fair and
impartial jury*
“In all criminal prosecutions, the accused shall enjoy the right to a . . . publibyriah

1152

impartial jury. “The integrity of jury proceedings must not be jeopardized by unauthorized

invasions.*>®

“When a trial court is apprised of the fact that an extrinsic influence may have
tainted the trial, the proper remedy is a hearing to determirertuenstances of the improper
contact and the extent of the prejudice, if any, to the defentfént.”

In this case, after learning of the contact Mrs. D’Amore made with MEaddicin the

bathroom, the trial court spoke withs. McCal in the presence dfial counseland determined

148N.T., 3/11/85, at 652.

149t is not clear from the record how counsel or the trial court concludechthatdman in the bathroom was Mrs.
D’Amore.

1ON.T., 3/13/85, at 4.

151 Am. Pet. at 62.

1%2.S. Const. amend. VI.

153 Remmew. United States347 U.S. 227, 229 (1954).

1% stouffer v. Trammell738 F.3d 1205, 1214 (10th Cir. 2013).
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thatMs. McCool did not know who Mrs. D’Amore was, did not respond to her innocuous
comments about Ms. McCool’s hair, and did not inform anyone of the interaction but the trial
court. The trial court did not find that this interaction interfered with Ms. McCool’'s glidit
remain on the jury. Howevat,alsoordered that Mrs. D’Amore and her companion be
prohibited from entering the courtroom for the remainder of the trial.
Based on this record, the Pennsylvania Supi@met reasonably rejected Petitioner’s
claim of juror interference. It stated:
While the contact was impropégPRetitioner]has failed to demonstrate that there was a
reasonable likelihood that he suffered prejudi®is. D’Amores remarks bore no
relation to the case and were innocuous. Moreover, her comments were “ambiguous and
not of such a nature that it can be said without hesitation that the speaker intended to
influence a decision adverse tdfitionet.” Commonwealth v. Laird’26 A.2d 346, 357
(Pa.1999).
Further,[Petitioner’s]claim is entirely speculativgPetitionerlmade no proffer as to
what trial counsel would say in response to this claounsel was at the scene, he
noticed the prospect of some supposed “improper contact,” the issue was explored, and
nothing was developed that supports a claim on appedPiaionerjwas somehow
denied a fair trial because of innocuous remarks by a person who may have begn relate
to another ofPetitioner'smurder victims and who had as much right as any member of
the public to atten{Petitioner’s]trial.
Based on the record, we cannot conclude that MAMDre’s comments compromised
the integrity of the jury.Consequently, this claim lacks arguable me@bunselwill not
be deemed ineffective for fail to raise a meritless claif’
This determination by the Pennsylvania Supreme Court was not contrary to orasoonalde
application ofclearly established federal lawAlthough Mrs. D’Amore’s contact with theijor
was improper, there was no evidence in the record supporting the conclusion thatabie cont

tainted the juror’s ability to render a fair and impartial verdict. Thus, il @oes not provide

a basis for reliet®®

155 Sneeds, 45 A.3dat 1115.

1% petitioner also cites to a colloquy that occurred during the penalty phiaisetoél concerning allegations that
Mrs. D’Amore and her companion were outside the courtroom and had aiéfulb¥ the jurors” as they exited and
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E. Petitioner’s Claim that the Commonwealth Withheld Material and
Exculpatory Evidence Provides No Basis for Relief

Fifth, Petitioner asserts that the Commonwealth withheld material and exculpatory
evidence in violation of his due process rights Brady v. Maryland®’ the Supreme Court held
that a prosecutor has a duty to disclose evidence which is exculpatory and fawotiable
accused on issues of guilt and punishment. To pr®&radyviolation, the petitioner must show
that the evidence was: (1) “favorable to the accused, either because it is exgutpdiecause
it is impeaching,” (2) “suppressed by the State, eithefulifl or inadvertently,” and (3)

“material such that prejudice resulted from its suppressiStEvidence is material only if there

is a reasnable probability that, had the evidence been disclosed to the defense, the result of the
proceeding would have been differéfit. A reasonable probability is a probability sufficient to
undermine confidence in thewome® In this case, Petitioner argues that “the Commonwealth
withheld information concerning prior cooperation between Charles Russell artilduzRhia
Police, gave favorable treatment to withesses, and also threatened witnetsasdble
testimony.™®* Petitioner also argues that laisunsel was ineffective at trial and on direct appeal

for failing to raise thesBradyissues.

entered the courtroom. Am. Pet. at 61. Petitioner’s citation to the pehalkte, however, does not provide a basis
for a new trial at theglt phase. Particularly where, as in Petitioner’s case, he has alreadgdeoenalty phase
relief in the form of a life sentence.

157373 U.S. 83 (1963).

%8 Dennis v. Secretary, Pa. Dep't of Corr834 F.3d 263, 2885 (3d Cir. 2016) (internal quotan marks and
citations omitted).

1%91d. at 309.
10 ynited States v. Bagle¢73 U.S. 667, 678 (1985).
161 Am. Pet. at 63.
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ThePennsylvania Supreme Court ruled that Petitiorigrégly claims were without merit
becauseheywere “conjecture” and Petitioner “failed fyove theexistence of the allegedly
exculpatory evidence'®® It wrote:

The burden rests witlPetitioner]to “prove, by reference to the recordthat evidence

was withheld or suppressed by the prosecuti@ommonwealth v. Porte728 A.2d

890, 898 Pa.1999) (citations omitted) (emphasis addgdetitioner]has failed to prove

the existence of the allegedly exculpatory evidence, let alone that it wasaihreatdri

deprived him of a fair trialSee Paddyl5 A.3d at 450 Likewise,[Petitioner]does not
identify the “witnesses” who received this supposed favorable treatijiegtitioner’s]
bald assertions are insufficient to establish a viable Brady claim.

[Petitioner]cannot circumvent his pleading requirement by requesting an evidentiary

hearing to determin@hether counsel was ineffective for failing to develop the purported

exculpatory evidence:An evidentiary hearing . . . is not meant to function as a fishing
expedition for any possible evidence that may support some speculative claim of

ineffectiveness.”"Commonwealth v. Sco&2 A.2d 871, 877 n. 8@.2000);

Commonwealth v. Edmisto851 A.2d 883, 887 n. 3 (Pa. 2004).

In light of [Petitioner'$ complete failure to meet his burden of proving the Brady claim
and counsel's ineffectiveness, he is nditled to relief!®*

The Pennsylvania Supreme Court reasonably concluded that Petitioner’stspecula
references to allegediyithheld Brady material about purported cooperation between Charles
Russell and the Philadelphia Police were insufficietiptove, by reference to the recortf?*
that evidence was withheld or suppressed by the prosecution. The state coudsa@omas
consistent with Supreme Court precedenBaady, is entitled to AEDPA deference, and does
not provide a basis for relief.

Petitioner also argues that counsel was ineffective for failing to raise plegorted

Bradyissues at trial or on direct appe® However, this claintloes not provide a basis for the

%2 SneeeB, 45 A.3dat 1116.
1831d. (emphasis in original).
184 Commonwealth v. Porte728 A.2d 890, 898 (Pa. 1999) (citatimsitted).

1%5The Commonwealth contends that this ineffectiveness claim is procedietdlylted because it was not raised
before the state courts. According to the Commonwealth, because Petitased ‘Only gro formaclaim that
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relief Petitioner seeksAs previously noted, “[a]n attorney canrim ineffective for failing to
raise a claim that lacks merit®and in this case, counsel’s failure to raise a meriBeady
claim withoutcredible contentions of the existence of exculpatory evidence was not deficient
and would not have affected the outcome offteeeeding. This claim will be dismissed.
F. Petitioner's Cumulative Error Claim Provides No Basis for Relief

Sixth, Petitioner urges the Court to vacate his conviction and sentence in light of the
prejudicial effects of the cumulative errors in this caBee cumulative error doctrine allows a
petitioner to raise a standalone claim assethagthe cumulative effect of errors at trial “so
undermined the verdict as to constitute a denial of his constitutional right to due prétess.
“Individual errors that do not entitle [the] petitioner to relief may do so when caubif
cumulatively the prejudice resulting from them undermined the fundamentadsiof his trial
and denied him his constitutional right to due procé¥sCumulative errors are not harmless if
they had a substantial and injurious effect or influence in determining the yergict, which
means that the petitioner “is not entitled to relief based on cumulative eni@ss he can
establish actual prejudicé® The petitioner must present his claim of cumulative error in the

state courts before it may provide a basis for federal habeas'f&lief.

counsel was ineffective,” this claim is procedurally default€dmm. Br. at 93. However, the PCRA court
expressly noted that Petitioner raised an ineffectiveness claim basethegmrporte®radyissues. Comm. Ex. 5

at 10. With respecbtthe ineffectiveness of trial and direct appeal counsel for failure to haiseBradyissues,
Petitioner's PRCA petition states “[t]o the extent that previous counsel cautdumcovered this information and
litigated this issue in the trial court and direct appeal, counsel was ineffective.” Comm. Ex. 14 at § 178. #:wrot
“Sneed also alleges that because trial counsel failed to uncover thisatifor and litigate it at trial and on direct
appeal, counsel was ineffective.” Comm. Ex. 13 atB&titioner also raised this ineffectiveness claim in his appeal
of the PCRA court’s decision. Pet.’s Reply at 5. Thus, this ineffexdseclaim is not procedurally defaulted.

%6 Singletary v. Blaing89 F. App’x 790, 794 (3d Cir. 2004).
%7 Collins v. ®cretary of Pa. Dep't of Corrs742 F.3d 528, 542 (3d Cir. 2014).
18 Fahy v. Horn 516 F.3d 169, 205 (3d CR008) (internal quotation marks and citations omitted).
169
Id.

0 Collins, 742 F.3cat 543
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Here, the Pennsylvania Supreme Court reasonably rejected Petitidaien’' ®t
cumulative errof’* Petitioner is unable to show that any of his present claims involved a
violation of his constitutional rights. Even if the Court were to combine all eétikeged
erroisthat occurred at trisdnd on direct appedhere isstill weighty evidence of Petitioner’s
guilt in the record-”? Petitionerthereforehas not shown that the cumulative prejudice resulting
from the alleged errors undermined the reliability of the verdict. Petit®okim of cumulative
error lacks merit.

V. PETITIONER ISNOT ENTITLED TO AN EVIDENTIARY HEARING

Federal courts are not permitted to provide habeas relief for claims thatredmiply
adjudicated on the merits in stateurt proceedings unless one of the exceptions in 28 U.S.C.
§ 2254(d) applies. Furthermore, federal habeas courts are permitted to graniaeyileatings
only if the requirements of § 2254(e)(2) are satisfied. When a habeas claim i$ ®ubjec
§ 2254(d) but does not satisfy either of the exceptions théresrfunnecessary to reach the
question of whether § 2254(e)(2) would permit a federal hearing on that ¢fdirim’other
words, “when the state-court record precludaiseaselief under the limitations of § 2254(d), a
district court is not required to hold an evidentiary heari{g.”

Most of the claims for which Petitioner requests an evidentiary hearing djackcated
on the merits in state court. The PCRA court rejected those claims without holdiagregh

because they lacked merit on their fades discussed, this Court concluded that those claims

1"l See Sneed, 45 A.3d at 1117.
12 Eahy, 516 F.3dat 205.

3 Cullen v. Pinholster563 U.S. 170, 184 (2011) (quotikigjlliams v. Taylor529 U.S. 420, 444 (2000) (internal
guotations marks omitted)).

17 pinholster 563 U.S. at 183 (quotir§chriro v. Landrigan550 U.S. 465, 474 (2007) (internal quotatioarks
omitted)).
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failed to satisfy either of § 2254(d)’s exceptions. Accordingly, an evidgiitesaring is not
warranted-"

V. CONCLUSION

In conclusionthe amendedatition will be denied without an evidentiary hearing.

Petitioner has not made a “substantial showing of theabef a constitutional right’® anda
certificate ofappealability should not issue. There is no basis to conclude that “reasonatsle juris
could debate whether . . . tlmendedpetitionshould have been resolved in a different manner
or that the issues presented were adequate to deserve encouragement to proee&d fukth

appropriate order follows.

7% pinholster 563 U.S. at 184.
17°See28 U.S.C. § 2253(c)(2).
7 Slack v. McDaniel529 U.S. 473, 484 (2000) (internal quotation and citation omitted).
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