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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

GUY SILEO, JR.,

Petitioner

CIVIL ACTION
V. NO. 12-3803

GERALD L. ROZUM, et al,

Respondents.

OPINION

Slomsky, J. November 23, 2015

l. INTRODUCTION

Before the Court are Objections to the Report and Recommendation of United States
Magistrate Judg®avid R. Strawbridgeecommending the denial of the Petition for a Writ of
Habeas Corpus filed pursuant to 28 U.S.C. § 2254 by Guy SilgoPétitioner”). (Doc. No.

28.) Petitionerseeks relief based on violations of his Sixth Amendment right to effective
assistance ofaunsel. Id. at 2-3.)

Following a review of the filings by the parties and the pertinent record, the thdagis
Judge issued a Report recommending that the Petition for a Writ of Habeas Corpusdarieni
that a certificate of appealability not be issugDoc. No.27.) As noted, Petitioner has filed
Objections to the Report and Recommendation. (Doc.289. For reasons that follow, the
Court will adopt the Magistrate Judg&eportand Recommendation (hereinafter “the Report”)

and deny the Petition for a Writ of Habeas Corpus.

! For purposes of this Opinion, the Court has considered the followin§etiiteon for a Writ
of Habeas Corpus and Memorandum (Doc. No. 1), the Revised Petition with accompanying
exhibits (Doc. No. 3), Respondeni®esponse in Opposition to the Writ of Habeas Corpus
(Doc. No. 16),Petitioner’s Motion to Amend his second claimo(D No. 17),Petitioner’s
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Il. BACKGROUND

On August 1 2001, after afive-day jury trial, Petitioner was convictef first degree
murder and possession of an instrumentrohe. Com.v. Sileg 32 A.3d 753, 75%Pa. Super.
Ct. 2011).

The MagistrateJudge reproduced the Superior Court’s detailed account of the evidence
adduced at the trial. The following recitation of the facts is taken from #porRand
incorporates corrections made by the Magistrate Judge in bracketedfitalics

[Petitioner] and iln Webb were business partners operating a restaurant known as
General Wayne Inn (the “Inn”) in Lower Merion, Pennsylvania. The Inn was
incorporated, and [Petitioner] and Mr. Webb each owned fifty percent of its stock.
On December 27, 1996, Mr. Webb was found dead in his office located on the
third floor of the restaurant. He was killed between 7:00 p.m. and midnight on
December 26, 1996, by a single gunshot to the back of the head inflicted by a .25
caliber Winchester bullet. At the time of tmeurder, thelnn was in critical
financial shape. Mr. Webb'’s life was insured to the benefit of the business and
[Petitioner], but Mr. Webb had stated histent to terminate his business
relationship with [Petitiongrand start his own restaurant.

Dr. Halbert Fillinger performed the autopsy and concluded that Mr. Webb died of
a single bullet that entered the rear of his head while he was standing. The bullet
stopped in the forehead, and there was no exit wound. Jim Webb died between
7:00 p.m. and midnight on December 26, 1996.

The following evidence pertaining to motive was introduced. The Inn was
purchased on November 17, 1995, for $1,286,000, of which $1,140,000 was
financed. Mr. Webb was the executive chef at the restaurant {f#etéioner]

was tle souschef, handling side dishes and appetizers. At the time of the Inn’s
purchase, life insurance on Jim Webb’s life in the amount of $650,000 was

Reply to the Response (Doc. No. 18), the Magistrate Judge’s Report and Recommendation
(Doc. No. 27), Petitioner’'s Objections to the Report and Recommendation (Doc. No. 28),
RespondentfResponse in Opposition to Petitioner’s Objections (Doc. No. 34), the transcript
of the hearing held on April 29, 2015 (Doc. No. 39), Responden&-Argument Brief in
Opposition to Petitioner’s Objections (Doc. No. 42), Petitioner’'s Reply to Resporiéesits
Argument Brief (Doc. No. 43), and thhelevant stateourt record.

2 The Magistrate Judge corrected in italics errors made by the Superidr Ckhis Court
agrees with the Magistrate Judge’s corrections and therefore includekarem
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obtained fol{Petitioner’'s]benefit andvice versaAfter Mr. Webb died, $433,303

of the life insurance poeeds went to satisfy a loan owed by the Inn to the Small
Business Association, and the remaining funds went into escrow in connection
with bankruptcy proceedings for the Inn filed after Mr. Webb’s death.

The Commonwealth presented Richard Zayas as an expert in the area of forensic
accounting. Mr. Zayas reviewed the financial condition of the Inn, a corporati
equally owned byPetitioner]and Mr. Webb, and he established the following.

The restaurant opened in December 1995, was not profitable, and would not have
been able to continue to operate through 1997. There were three loans secured by
restaurant assets, sales were decreasing, and it was unlikely that theuldn wo
have received the cash infusion critical to its survival. Mr. Zayas opinechthat t

Inn was insolvent at the time of the murder.

[Petitioner’s]father, Guy Sileo, had contributed $100,000 in connection with the
purchase of the Inn. In a letter to one of the Inn’s creditors, Mr. Sileo espees

that the $100,000 was a gift. As the Inn began to fail and Mr. Webb articulated his
desire to open another restaurant with@Retitioner] [Petitioner] began to
insistently demand that Mr. Webb and his wife sign a document acknowledging
that the $100,000 frorfPetitioner’'s] father was a loan tlaer than a gift. The
Webbs refused to sign that document. After the murffestitioner] in his
capacity as owner of the Inn, entered a stipulation that the $100,000 from his
father was a loan rather than a gqift. After this stipulation was entered,
[Petitioner’s] father became a creditor of the corporation and thus, eligible to
receive part of the $215,000 in life insurance proceeds that were paid into the
bankruptcy proceeding.

By December 1996, Mr. Webb began to act on his plan to leave the Inraand st
his own restaurant. Mr. Webb was dissatisfied iiRktitioner’s] performance,
believed thafiPetitioner] drank excessively, and was upset al®titioner’s]
extramarital affairs. John L., who sold advertising for the Inn, said that Mr. Webb
told him that “he was going to terminate the relationship [W#titionef and

leave the restaurant after New Year’s.” N.T. Trial, 7/26/01, at 122. John L. opined
that Mr. Webb would have been successful in that endeavor because his “talent
was renown. He had an innate taleid.”at 125.

Robin Webb, Mr. Webb’s wife, confirmed that at the time of the murder,
[Petitioner]and her husband were “not getting alonigl”at 141. Every month,

the Inn was getting deeper in debt whjRetitioner] was drinking, openly
engaged in an extramarital affair with #employee Felicia M., and was not
performing his duties with respect to the restaurant. In the weeks legdinghe
murder,[Petitioner]and the victim were “[a]rguing, shouting. Sometimes it was
physical. Sometimes there [were] days that they wouldn’'t speak to each other.”
Id. at 142.



On November 9, 1996Petitionef and Mr. Webb got into a fistfight in an office

on the third floor of the restaurant, and Mrs. Webb managed to stop the
altercation. After the fight ceased, Mr. Webb left the office momentant a
when he returned, Mr. Webb was upset atisiressed. He td his wife,
“[Petitioners] got that gun, the unregistered ontl” at 155. After the fistfight,

Mr. Webb started taking steps to dissolve the business.

On December 19, 1996, Mr. Webb visited the Inn’s corporate attorney, William
W. William W. confirmel that Mr. Webb was very upset and told William W.
that he needed “to get out of the business. | want out of the General Walyne.”
at 214. Mr. Webb explained to William W. that he was working too hard and that
[Petitioner]was “not pulling his weight. [&itionel is drinking too much. And
[Petitioner] is having a relationship witime employee.Id.

We now examine the evidence relating to the events that occurred during and
after the discovery of Mr. Webb’s body. The Inn consisted of three floor¢ghand
victim was found in his thirdloor office. Betty C., the pastry chef, arrived for
work at the Inn at 7:50 a.m. on December 27, 1996. Mr. Webb’s truck was located
in the parking lot, and the Inn’s front door was unlocked. Betty C. called for the
victim, received no reply, and started to bal@etitionet arrived at
approximately 9:20 a.m., appeared upset, and informed Betty C. that he and his
wife were separating.

After Betty C. told[Petitionet that she had not been able to locate Mr. Webb,
[Petitione} went upstairs, and he returned, saying, “Jim is dead on the office floor
upstairs. We have to call police.” N.T. Trial, 7/25/01, at[P2titione then said,
referring to the people purportedly responsible for the death, “[T]hose dirty
bastads,” and “[T]hose lousy bastardsd.

Betty C. went to the third floor. The victim was lying on his back on the carpet
next to his desk. He had no visible wounds, and there was dried blood in his nose
and coming from his mouth. Betty C. testified that Mr. Webb appeared to have
died by falling and hitting his head. She related, “I did not see any wound, any
reasons that something else had killed hild."at 85. Betty C. also told the jury

that she twice heardPetitioner] who openly owned a gun, say,really feel like

| need to shoot someondd. at 9691.

Betty C. continued that Mr. Webb was the executive chef of the Inn and the
driving force behind its operation. She also confirmed that Mr. Webb was “very
concerned about the amount of drinkingttfiPetitionef was doing. [The victim]

felt because of ifPetitioner]was not able to work as much as he could and was
not holding up his end of the whole deal that they had made with running the
restaurant.”ld. at 87. Finally, Betty C. stated that tdecedent also was upset
about [Petitioner’s] relationship with Felicia M. Mr. Webb was afraid that if
something happened in the relationship, Felicia M. would file a sexual harassment



lawsuit against the restaurant. Mr. Webb told Betty C. that if songett@appened
with the Inn, he would start another restaurant witligatitioner]

Lower Merion Township Police Officer Thomas Bowman, together with trainee
Police Officer Christopher Arriviello, responded to the call about an unresponsive
person at the Im andthey arrived at approximately 9:35 a.m. on December 27,
1996. Officer Bowman was the first police officer to inspect the body. LéieyB

C., Officer Bowman saw no evidence of wounds or indication that Mr. Webb had
been shot. Officer Bowman did see an injury to Mr. Webb'’s forehead, and as did
Betty C., he believed that the victim died after falling and hitting his head. He left
the body in place and called his sergeant.

Officer Arriviello related that when he arrived at the Inn at 9:35 a.m., he spoke
with [Petitionef, who informed Officer Arriviello that his partner was dead.
When Officer Arriviello asked what had occurrd@etitionet responded, “He
was Killed.... For the money, the money.... It must have been for the mdchey.”
at 143.

Lower Merion Detective Sergeant John Stillwagon arrived at the Inn around
10:00 a.m. After he viewed Mr. Webb’s body, he came to the same conclusion
about the manner of death as Betty C. and OfficavrBan. There was no reason

to conclude that the victim had been killed. Sergeant Stillwagon saw a lump on
the victim’s forehead, which indicated to him that Mr. Webb hit his head on a
counter next to the body and died as a result of a fall.

After SergeantStillwagon viewed the murder scene, he went downstairs and
asked[Petitioner]when he last saw Mr. Webb alivigetitioner]responded that

he saw the decedent alive at 10:00 p.m. on December 26, [FB3tGioner]
related that at that time, he and Felida left the Inn with Jim Webb inside.
[Petitioner]and Felicia M., who died in February 1997, were the last people to see
Mr. Webb alive.

After [Petitionet admitted to Officer Arriviello that he was aware that Mr. Webb
had been murdered, police discraakthat this information was true. Specifically,

a bullet wound was discovered in the back of the decedent’s head. At that time,
there were six police officers present in the room. All six police officers dkcide
to keep confidential the fact that Mr. Webad been shot.

Thus, when Mr. Webb’s family arrived at the Inn after 10:00 a.m. on December
27, 1996, no one had viewed the bullet wound other than the six police officers
sworn to secrecy. Sergeant Stillwagon went to tell the family about his death. A
that time,[Petitioner] approached Mrs. Webb, af@etitioner]said, “Jim’s been
shot.”ld. at 171. Sergeant Stillwagon was “surprised at the statement wondering
how [Petitionef knew that” Mr. Webb had been shdtl. Sergeant Stillwagon
emphasized thdhe six policeofficers who were in the room when the bullet hole
was discovered “consciously kept that information to the people that were in the



room.” Id. at 172. After[Petitioner]made this statement to Mrs. Webb, Sergeant
Stillwagon specifically asectined from the other five police officers who were
present when the wound was found that they had not[Rattioner]that Mr.
Webb was shot.

Lower Merion Police Detective George Metz accompanied Sergeant Stillwagon
to inform Mr. Webb’s family about the death. He also hd&retitioned tell

Robin Webb that “Jim had been shotd. at 210. Detective Metz became
suspicious since at that time, only police were aware of that fact. The'sbullet
entry wound was to the back of the head, the victim was lying on his back, there
was no blood on the floor, and police in the room at the time of its discovery
agreed not to disclose that information to anyone.

Lower Merion Police Detective Michael Gilbert established the foligwiNo

wine was reported missing from the restaurant. The safe was locked, inventoried,
and contained $7,106.22 in cash. The victim was wearing a watch and a gold
chain, and his wallet, which contained $515 in cash, was in his pants pocket.
Police recovem a .25 caliber Winchester bullet casing, which is also known as a
cartridge, in the office with the body. Sergeant Stillwagon established #rat th
was no evidence of a forced entry at the Inn and confirmed that there was no
indication that anything had been taken from the establishment.

Lower Merion Police Detective Timothy Woodward was involved in the
investigation into Mr. Webb’'s death. Detective Metz informed Detective
Woodward thafPetitioner]told Mrs. Webb that her husband had been shot so
Detedive Woodward confirmed with all six police officers who were present
when the bullet hole was discovered that they had not told anyone about it.

Detective Woodward interviewd@etitionerJon December 27, 199fPetitioner]
reported to Detective Woodward that the following occurred. He and his
girlfriend, Felicia M., left Jim Webb alone at the Inn at 10:00 p.m. on December
26, 1996. Felicia M. had car trouble, and affieetitioner] restarted her car,
Felicia M. drove away and went to her girlfriend’sube. After[Petitioner]
started Felicia M.’s car, he-sentered his car and went to a local establishment
called Mulligan’s Bar. After drinking thergpPetitioner] went home and then
called Felicia M. from his car and told her that he was going to leaweite and
asked Felicia M. to wish him luck. Police obtained copie§Petitioner’s] cell
phone records, which established that the call to Felicia M. was placed at 11:29
p.m. on December 26, 1996.

Commonwealth witness Michelle P. indicated that she went to dinner with Felicia
M., [Petitionet, and another employee of the Inn on December 27, 1996, the day
following the murder. During dinnefPetitionef told his companions that police
thought that Mr. Webb died in a robbery and that expensive winemisssng

from the restaurant.



Extensive evidence was presented as [Retitioner's] ownership of the
unregistered gun mentioned by Jim Webb after the fistfight as well as
[Petitioner’s] unsuccessful attempt to hide his ownership of that weapon from
police. Police executed a warrant[RBetitioner'slhome on December 28, 1996,
and recovered a .38 caliber Taurus pistol and a .25 caliber Phoenix Arms semi
automatic pistol, which was not the murder weapon, in a Galco holster.
[Petitioner]purchased the .25 Phoenix Arms handgun on December 2, 1996, just
weeks prior to the murder. Detective Woodward interviejiaditioner]again on
December 31, 1996, whejfretitioner] affirmatively representedo Detective
Woodward that the .25 caliber Phoenix Arms was the only .25 caliber weapon
that he had ever owned.

[Petitioner]was called to testify in front of the grand jury convened to investigate
Mr. Webb’s death and was asked whether he had eversgesisa .25 caliber
pistol other than the Phoenix Arms pistol that police seized from his home. He
answered that question negatively. In an April 1997 consensual wiretap
performed by police[Petitioner] admitted to a former employee that he had
owned a dferent .25 caliber weaponPetitioner] was charged with and
convicted of perjury in connection with his statement before the investigating
grand jury.

Commonwealth witness Joseph C. kng¥etitioner] and the victim when they
owned a restaurant called A&nican Bistro Inn. Two weeks before the Inn opened,
[Petitioner] showed Joseph C. a .25 caliber handgun [Ratitioner] owned.
Joseph C. saw markings on that weapon that indicated that it was made in Gardo,
Italy, by a manufacturer whose name startech wiite letter B. The witness
testified that Beretta makes guns in Gardo, Italy.

Michelle P. also provided evidence on the subject. She said that in November
1996, [Petitioner] and Felicia M. became lovers, and they used Michelle P.’s
apartment for trystdMlichelle P. observe@Petitioner]in possession of two guns

at her apartment on November 16, 1996. She testified that one was in a holster on
[Petitioner’'s]body and that therwas another, smaller gun.

In December 1996, Christopher S. was the bartender at Mulligan’s Bar, which he
referred to as Mulligan’s Grill. He was well acquainted WRletitioner] Felicia

M., and Mr. Webb because they frequented the bar. At the end of October 1996,
[Petitioner] was at the bar when he informed Christopher S. thatauk two
weapons, a large gun in a shoulder holster and a smaller .25 caliber weapon that
he kept in the back of the holster. Christopher S. also established that sometime in
November 1996[Petitioner]was speaking with Christopher S. about extradition
ard said, “Chris, do you know of countries that we don’t have any extradition
treaties with, like if you wanted tewhere—somewhere you could hiewmut if

you wanted to kill somebody.” N.T. Trial, 7/27/01, at 6.



The Commonwealth presented a significant anadirevidence gupporting the
inferencé that bullets found irfPetitioner’'d .25 caliber Phoenix Arms handgun
came from a partiallilled box of ammunition discovered in a room next to Jim
Webb’s body and that the bullet used to kill Mr. Webb was froamt shme box.
Montgomery County Detective Leon Krebbs was certified as an expaanms

and tool mark identification, and he established the following. Each type of gun
produces different marks on a bullet as the bullet passes through the barrel of the
gun. The bullet removed from Jim Webb’s skull was a Winchester brand bullet,
caliber .25 automatic, and in very good condition. It was not fired from the
Phoenix Arms handgun recovered frgRetitioner'y home but could have been
fired from a Beretta .25caliber handgun. Police recovered bullets from
[Petitioner'd Phoenix Arms weapon and also discovered a paHiidlibg box of
bullets in the room next to Mr. Webb’s body. The bullet that killed the victim, the
bullets in[Petitioner'y Phoenix Arms handg, and the bullets remaining in the
box recovered in the room at the Inn were “Winchester brand, caliber .25
automatic. All of [the bullets] had full metal jacket, meaning that the bullet was
completely encased in copper, with the exception of the bisE.Trial, 7/27/01,

at 113.

Special Agent Paul Tangren of the Federal Bureau of Investigation was also
qgualified as an expert in firearms and tool mark examination. Through other
witnesses, the Commonwealth had established[HRedtitioner'y Phoenix Arms
weapon was stored in a Galco holster, which also was seized by police. Agent
Tangren established the following. A bullet is manufactured in a cartudgeh

is a casing around the bullet. The cartridge has a base, where the bulletkis struc
when it is fired. After being struck, the bullet is the projectile that is propelled
through the gun barrel, and in a seamitomatic gun, the cartridge is ejected from
the gun after the bullet is fired. When a bullet is manufactured, a headstamp is
placedon the base of the cartridge by a tool called a bunter. Bunters wear out, and
each one has unique, microscopic flaws that produce slight discrepancies. Thes
flaws render it possible to ascertain if a bullet's headstamp was produdkd by
same bunter asiather bullet.

Agent Tangren analyzed the cartridges from the partallybox of Winchester
bullets from the Inn, the cartridges taken fr{fpetitioner'y Phoenix Arms gun,

and the cartridge found in the room when Mr. Webb’s body was discovered. All
the cartridges that he examined had Winchester headstamps, and the identical
bunter producednheadstamps found on one bullet sample taken from the Phoenix
Arms gin, on one bullet sample taken from the box at the Inn, and on the spent
casing found in the room where Webb’s body was discovered

Agent Tangren also analyzed the holster holding the Phoenix Arms gun. When a
gun is placed in a holster, it leaves marks, impressions, and abrasions inside the
holster. The holster frorfPetitioner'y house had tool marks consistent with the
Phoenix Arms gun located inside it as well as tool marks inconsistent with that
weapon but consistent with a .25 caliber Beretta pistol having been placed therein.



The markings on the holster indicated that there was prolonged or repeated
contact between the holster and the Beretta.

The Commonwealth also produced expert Charles Peter[s], who worked for the
FBI. He conducted comparative llat lead analyses on the bullets found in
[Petitioner’s]Phoenix Arms gun, bullets in the ammunition box found in the room
next to Mr. Webb’s office, and the bullet that killed the victim. Mr. Peter[s]
related that bullet lead is produced in a kettle and that every kettle of lead, which
consists of about one ton, has its own distinct composition of metals. The
chemical composition of spveral of the bullets he examined were
indistinguishable[ the fatal bullet matched the composition of 3 of the 24 Isullet
analyzed from the box in the Inn, and the bullet in the cartridge found across the
street from the Inn matched the composition of other bullets from the box and
bullets found in the Phoenix Arms ¢gun

Finally, the following Commonwealth evidence was presented f&etdioner’s]
whereabouts on the night of the murder. As ndtedtitioner]told police that he

left the Inn at 10:00 p.m. with Felicia M. and went to Mulligan’s Bar whilecige

M. first went to a friend’s house and then rendezvoused with him at the bar later.
Michelle P. provided testimony relevant[tetitioner’s]alibi. She stated that on
December 26, 1996, she arrived at her home between 10:00 p.m. and 10:15 p.m.,
and Felicia M. was gsent and using the bathroom. Michelle P. said that it took
fifteen minutes to reach her home from the Inn.

Christopher S., the bartender at Mulligan’'s Bar on the night in question,
specifically recalled thafPetitionet entered the establishment on the night of
December 26, 1996, sometime between 10:30 p.m. and 10:45 p.m. Christopher S.
was able to offer this evidence because he looked at a clock [Regtionet

arrived that evening. N.T. Trial, 7/26/01, at [Betitione} appeared “harried,
nervousand sweaty.’ld. [Petitionet told Christopher S. that he was leaving his
wife for Felicia M., who arrived twenty to thirty minutes aftgtetitionet.
Christopher S. related that Felicia M. arktitionet left Mulligan’s Bar after

11:00 p.m.

[Petitiorer’s] testimony, which the prior PCRA panel construed as an alibi, was as
follows. The restaurant closed at 8:30 p.m. and at around 9:30 p.m., Felicia M.
took some employees to the bus stofPietitioner’'s]Jeep and returned to the Inn.
When Felicia M. reurned, she[Petitioner] and Jim Webb were the only people
remaining at the Inn. They agreed to meet at Mulligan’s Bar. The victim stayed
behind to do some work, locked the door wigetitioner's] keys, and returned
those keys tpPetitioner] [Petitiorer] and Felicia M. left the Inn at 10:00 p.m.

[Petitioner]drove Felicia M. to her car, which took one or two minutes. Felicia M.
started to drive to a nearby bank, but her car stalled and she coasted into a parking
lot located directly across the stré@m the Inn[Petitioner]had followed Felicia

M. and looked down the street to see if a nearby gas station was open but the



lights were extinguished[Petitioner] restarted Felicia M.'s car himself.
[Petitioner]said that the car stalled about five ntesiafter they left the Inn, and

he started the car about one minute Igteetitioner]told the jury that it took
eighteen minutes to reach Mulligan’s Bar from the Inn and he arrived there at
10:20 or 10:25p.m., at the latest.

We now compargPetitioner’s] timeframe with that established by Michelle P.
and Christopher S., who were disinterested witnesses. Michelle P.’s testimony
was that on December 26, 1996, she arrived at her home between 10:00 p.m. and
10:15 p.m., and Felicia M. was alregaigsent and using the bathroom. Michelle

P. said that it took fifteen minutes to reach her home from the Inn so, according to
Michelle P.’s testimony, Felicia M. must have left the parking lot located across
the street from the Inn by 10:00 p.m. at thesabecause she was already present
and using Michelle P.’s bathroom when Michelle P. arrived home by 10:15 p.m.,
which was the latest possible time that Michelle P. came home. Then, Christopher
S., the bartender at Mulligan’s Bar, testified specifictigt [Petitioner]did not

arrive at that establishment until after 10:30 p.m. Christopher S. stated that he
remembered “checking out a clock” whtetitioner]came into Mulligan’s Bar

on December 26, 1996, and tH&etitioner] arrived “[sJometime after @:30”

p.m., between 10:30 and 10:45 p.m. N.T. Trial, 7/27/01, at 8. He said that it was
probably 10:35 p.m.

Thus, Michelle P. established that Felicia M. drove away, lea\Regtioner]

alone across the street from the Inn sometime between 9:45 p.rh0:&dp.m.
Meanwhile, Christopher S. proved tH&etitioner]did not arrive at Mulligan’s

Bar until after 10:30 p.n{Petitioner]said that it was an eighteemnute drive to
Mulligan’s Bar from the Inn. Thus, these two completely independent witnesses
directly refuted[Petitioner’s]timeline and established thi@®etitioner]was alone

at the Inn by 10:00 p.m. at the latest and did not leave until 10:17Refttioner]

had a gun and the keys to the Inn in his possession and was across the street from
the murder scengPetitioner] had between seventeen minutes and thvty
minutes alone at the crime scene.

Felicia M. gave police two statement[s], which have been characterized as
supporting[Petitioner’s]alibi evidence. In a December 27, 1996 statenaken

by Sergeant Stillwagon and Detective Metzlidi@ M. said she and [Appellant
left the Inn at “[a]pproximately, 10:00 o’clock” and planned to go to Mulligan’s
Bar with Mr. Webb, who said that he would arrive shortly. N.T. Trial, 7/26/01, at
248.Felicia M. told police that after she left the Inn, “I had trouble with my car
And when | got it started, we drove to Mgan’s. | drove in my car and
[Petitionef in his jeep.”Id. at 249. Felicia M. reported that she gdRetitioner]
stayed at Mulligais Bar until 11:30 p.m. or 12:00 a.m., whffPetitioner] left
after informing her that he was going home to tell his wife he was separatimg fro
her.
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Lower Merion Detective Charles J. Craig, Jr. took a statement from Felicda M.
December 28, 1996. Inhis statement, Felicia M. stated that the following
occurred on the evening of December 26, 1996. Business was slow and the
restaurant closed at 8:30 p.m. Three other employees and Felicia M. cleaned the
establishment, finishing “around 9:30 p.m. or dd.”at 251 .[Petitionef took the

cash drawer to the office, one employee left, and Felicia M. took the other two
employees to the bus stop[etitioner'd Jeep. When she returnd@etitionei

and Mr. Webb were at the bar.

Felicia M. continued that after arranging to meet Mr. Webb at Mulligan’s Bar, sh
and [Petitioner] then entered his Jeep and drove to a parking lot close to the
restaurant, where Felicia M.’s car was located. She entered her car and tried to
drive to a bank near the Inn, when her statled. [Petitionerjvas following her,

went to the gas station down the street to see if it was open, and then returned. He
started her car, and Felicia M. decided not to use the bank and drove away while
[Petitioner]remained behind near to the Inn in his Jeep.

However, in the December 28, 1996 statement, Felicia M. did not say that she
went to Mulligan’s Bar after leaving the Inn. Rather, Felicia M. indicatatighe

went to Michelle P.’s home before going to Mulligan’s Bar. On December 28,
1996, Felicia M. didhot tell police that she stayed at the bar between one hour
and one and onrkalf hours. Instead, she said that she was there fenahéour

and went home. While the first statement made no mention of a telephone call, in
the second one, Felicia M. sdltat after she was hom®etitioner]called from

his cell phone and told her that he was going into his house and to wish him luck.

(Doc. No. 27 at 5, 2735 (quotingCom. v. Sileo, 32 A.3d 753, 78%, 75966 (Pa. Super. Ct.
2011)) (footnote®mmitted))

The Superior Court also provided a thorough explanation of the procedural posture of the
case:

[After the murder, Petitioner] was interviewed by police and admitted that he
owned a .25 caliber Phoenix Arms handgun, which police recovered. Testing on
the .25 caliber Phoenix Arms gun revealed that it was not the murder wgapon.
January 2, 1997] [Petitioner] was called to testify before a grand jury
investigating Jim Webb’s murder and represented that the .25 caliber Phoenix
Arms gun was the only .25 caliber weapon that he had ever owned. Subsequently
one of [Petitioner]’s former employees agreed to a consensual wiretap, and [in
April 1997] the employee recorded a conversation with [Petitioner] wherein
[Petitioner] stated that he had owned a differ@btcaliber handgun. [Petitioner]
was charged with and [on October 21, 1998] found guilty by a jury of perjury and
false swearing, and we affirmed the judgment of sentence on appeal.
Commonwealth v. Sileo750 A.2d 375 (Pa. Super. 1999) (unpublished
memoradum),appeal denied568 Pa. 660, 795 A.2d 974 (2000).
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Following affirmance of his perjury conviction, on October 24, 2000, [Petitioner]
was charged with homicide and possession of an instrument of crime (RIC”)
connection with Mr. Webb’s deatfThe case proceeded to a jury trial where
[Petitioner] testified that at 10:00 p.m. on December 26, 1996, he left the Inn,
where Mr. Webb was alone and alive, and went to a local bar to drink. On August
1, 2001, a jury found [Petitioner] guilty of first degree murder and *PT@al
counsel, Richard Winters, Esquire, withdrew, and Howard Bashman, Esquire,
represented [Petitioner] at sentencing. Mr. Bashman then filed ssquusince
motion raising eight allegations of trial counsel’s ineffectiveness. A tggann
those claims was held and on direct appeal, where [Petitioner] remained
represented by Mr. Bashman, we affrmé&@bmmonwealth v. Sile@37 A.2d

1181 (Pa. Super. 2003).

In that direct appeal, [Petitioner] raise[d] a claim of ineffectiveness ialf tr
counsel as well as preserved issues of trial court error. We ruled that [Pgtgione
ineffectiveness arguments were subject to direct review under the exception to
Commonwealth v. Grant572 Pa. 48, 813 A.2d 726 (2002), created in
Commonwealth v. Bomab73 Pa. 426, 826 A.2d 831 (20038jd we affirmed.

Our Supreme Court denied further revigdommonwealth v. Sile®78 Pa. 708,

853 A.2d 361 (2004).

[Petitioner] filed a timely pro se PCRA petition, and then retained Juldsiips
Esquire, who filed a counseled petition on June 6, 2003. PCRA counsel raised
numerous claims of ineffective assistance of counsel, including that trial Eounse
rendered ineffective assistance when he failed to request an alibi instruction. The
PCRA court conducted an evidentiary hearing but confined the parameters of that
hearing and did not permit the presentation of evidence as to [Petitioner]'s
position that trial counsel improperly failed to ask for an alibi instruction. The
PCRA court concluded that trial counsel was nutffective in that respect
because an alibi instruction was not warranted under the evidence presented at
trial. After the hearing, the PCRA court denied relief.

On appeal, a thregedge panel affirmed the PCRA court’s decision to deny relief
with a single exception: it concluded that [Petitioner]’'s testimony established the
existence of an alibi and thus was sufficient to support an alibi instruction.
Commonwealttv. Sileq 953 A.2d 606 (Pa. Super. 2008) (Bowes, J., dissenting)
(“prior PCRA panel”). The prior PCRA panel therefore remanded the “case for
further proceedings to determine the reasonableness of trial counsel’srdetisi
this regard.” Superior Court Memorandum, 3/25/08, at 26. In summarizing its
disposition of the PCRA appeal, the prior PCB#nel indicated that it affirmed

all the rulings othe PCRA court but was remanding “the case for an evidentiary
hearing limited to the strategic basis underlying the decision ottiaisel not to

% petitioner was sentenced to life in prison withiat possibility of parole. (Doc. No. 28 at 1.)
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reques an alibi instruction, as wedls postiial counsel’s decision not to raise that
issue.”ld.

On remand, the PCRA court conducted the requiiateing, where trial counsel

indicated that he did not request alibi instruction because he did not believe

that [Petitioner]'stestimony constituted an alibi but instead, was a general denial

of guilt. Appellate counsel statedimilarly, that he did not litigatéhe issue of

trial counsel’s ineffetiveness for not requesting fan alibi instruction since he

did not believe that [Petitioner]testimony stablished an alibi.

Since the prior PCRA panel determined that the underigswge had merit in that

[Petitioner]’s testimony did establish ahbi and, since trial and appellate counsel

had not articulated aeasonable basis for their decisions, the PCRA court

addressed théhird prong of the test applicable to analyzing ineffectiveness of

counsel. Specifically, the PCRA court considenatiether [Petitioner] was
prejudiced by trial counsel’'s failure to requestadibi instruction. Concluding

that there was no prejudice, tlRECRA court again denied relief.

(Doc. No. 27 at 2-5 (quotinBileg 32 A.3d at 755-57).)

On July 5, 2012, Petitiondsrought the instant habeas litigatibg filing a counseled
petition and memorandum of lafv.(Doc. No. ). Petitioner sought habeas relief on two of the
ineffectiveness grounds litigated on PCRA revi¢he failureof counselo (1) seek an alibi jury
instruction and(2) object to comments by the prosecutor that allegedly infringed on his
constitutional rights.(ld. at 34.) He filed a Revised Petition on August 2, 201Poc. No. 3)

On August 13, 2012, this Court referred the case to Magistrate DadipE R. Strawbridge for a
Report and Recommendation. (Doc. No. 4.) On December 7, 2012, the Districepttdr
Montgomery County filed a response to the Petition. (Doc. No. 16.) Petitioner amended his
second claim on December 10, 2012 (Doc. No. 17) and filed a reflggpondent’s Response

on December 17, 2012 (Doc. No. 18Magistrate Judge Strawbridgeissued aReport and
Recommendation o8eptember 222014 (Doc. No. 27), and Petitioner filed Objections to the

Report on October 2, 20XDoc. No.28). On March 3, 2015, Respondents filed a Response in

* Petitioner remains represented by Jules Epstein, Esquire.
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Opposition to Petitioner’s Objections (Doc. No. 34), and on April 29, 2015, the Court held a
hearing on the Objections (Doc. No. 37). Respondents filed aARgpsnent Brief in
Opposition to Petitioner’s Objections on July 6, 20@6c. No. 42) and Petitionefiled a Reply
on July 9, 2015 (Doc. No. 43).

Petitione’s Objections are now before the Cofant review
1. STANDARD OF REVIEW

A. 28 U.S.C. § 2254 Review

Pursuant to 28 U.S.C. § 2254(d), federal habeas relief is precluded on:

any claim that was adjudicated on the merits in State court proceedings baless t
adjudication of the claim (1) resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly establishedefaé Law, as
determined by theéSupreme Court of the United States, or (2) resulted in a
decision that was basexh an unreasonable determination of the facts in light o
the evidence presented in the State court proceeding.

28 U.S.C. 8§ 2254(d).This is adeferential standard of reviewVhen tle state court has not
adjudicated a petitioner’s claims on the meritswever, thefederal court conductde novo

review. Palmer v. Hendrick$592 F.3d 386, 392 (3d Cir. 2018ge als&€Coombs v. Diguglielmp

616 F.3d 255, 261 (3d Cir. 2010¥viewing petitioner’s clainde novosincestate courts digot

review it on themerits) Regardless of whether a petitioner’s claims were adjudicated on the
merits, factualdeterminations made by a state court are presumedctaméess rebutted by

clear andconvincing evidence. 28 U.S.C. § 2254(e)(49e alsoPalmer 592 F.3d at392

(quoting_Simmons v. Beard, 581 F.3d 158, 165 (3d Cir. 2009)).

B. De NovoReview of Objections tathe Report and Recommendation
Under 28 U.S.C. 8§ 636(b)(1)(B) and the local rules of this Court, a district judge is
permitted to designate a magistrate judgenttke proposed findings and recommendations on

petitions for postonviction relief. Any party may file objections in response to the maigistra
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judge’s Report and Recommendatiofd. at 8 636(b)(1)(C). Whether or not an objection is
made, a district juge “may accept, reject, or modify, in whole or in part, the findings or
recommendations made by the magistrate judge. The [district] judge maeedésee further
evidence or recommit the matter to the magistrate judge with further instructldns [1]Jt must
be assumed that the normal practice of the district judge is to give some reamusiddration

to the magistrate’s report before adopting it as the decision of the court.” BlemdeiCarlson

812 F.2d 874, 878 (3d Cir. 1988ge als@8 U.S.C. § 636(b).

In the Eastern District of Pennsylvania, Local Rule 72.1.1V(b) goverpstiioner’s
objections to a magistrate judge’s Report and Recommendation. Under that rtid?etiust
“specifically identify the portions of the proposed findings, recommendatioreport to which

objection is made and the basis for such objections[.]” Savior v. Superintendent efgdanti

SCI, No. 115639, 2012 WL 4206566, at *1 (E.D. Pa. Sept. 20, 2012). Upon review, “[a district
judge] shall make a deovo determination of those portions of the report or specified proposed
findings or recommendations to which objection is made.” 28 U.S.C. 8§ 636(b)(1)(C). De novo
review is nordeferential and generally permits the district court to conduct an “independ

review” of the entire matter.Salve Regina College v. Russedl99 U.S. 225, 238 (1991).

“Although [the] review is de novo, [a district judge] [is] permitted, by s&ttd rely upon the
magistrate judge’s proposed findings and recommendations to the extent [the jndte]

exercise of sound discretion, deem|[s] prop@wens v. Beard829 F.Supp. 736, 738 (M.D. Pa.

1993) (citingUnited States v. Raddat#47 U.S. 667, 676 (1980)).

V. ANALYSIS

In his Petition for a Writ ofHabeas Corpus, Petitioneisedtwo claims forrelief. The
Magistrate Judgeeviewedthe claimsin his Report and Recommendation, and this Court will

now review Petitioner©bjections to the Report. Because Petitioner challenges his conviction
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on the grounds of ineffective assistance of counsel, the Court will briefly lhkeshe standard
for claims of ineffective assistance of counsél.will then summarize the Magistrate Judge’s
analysis of the two grounds upon which Petitioner seeks habeas reliefly, RmalCourt will
address each of Petitioner’s six Objections.
A. Strickland Prejudice Standard
Pursuant to the Sixth Amendment of the United States Constitution, every daccuse
individual has a right to representation that meets “an objective standaedsoinableness.”

U.S. Corst. anend. VI;_Strickland v. Washington, 466 U.S. 668, (B84) To succeed on an

ineffective assistance of counsel claim, a petitioner must demonstrate the follddjn
counsel's representation was objectively unreasonable; (2ndut for counsel's deficient
representation, there is a reasonable probability that thik oéshe proceeding would have been
different. Strickland 466 U.S. at 668 In considering Petitioner’s ineffective assistance claim,
the Superior Court quoted the Pennsylvania standard that a defendant must meet to etatain a n
trial based on ineffeste assistance of counsel: “In our Commonwealth, we have rearticulated
the Strickland Court’s performance and prejudice inquiry as a-fmoewy test. Specifically, a
petitioner must show: (1) the underlying claim is of arguable merit; (2) no rddsomesis
existed for counsel’s action or inaction; and (3) counsel’s error caused prejudichaiihere

is a reasonable probability that the result of the proceeding would have beeentiffiesent

such errof. Com. v. Sileo, 32 A.3d 753, 757 (Pa. Sugr.2011) quotingCom. v. Dennis, 17

A.3d 297, 301 (2011)).

16



B. Magistrate Judge Strawbridge’s Report and Recommendation

Petitioner raised two claims for relief in his Petition for a Writ of HabeasuSorgirst,
he challenged his convictiobased on ineffectiveassistance of counsel relating to the
presentation of an alibi defense. Second, he challenged his conviction basemhsel’s failure
to object to suggestions by the prosecutor that his silence was evidence of weilt &s tohis
failure to object tothe prosecutor’'s comment upon Petitioner’s assertion of innocence in the
perjury case.

MagistrateJudge Strawbridge issued a detailedp@geReport and Recommendatiom
which he concludedn the first claimthat even if Petitioner’s counsel'sssistance was
considered deficierds to the alibi defense, Petitioner was not sufficiently prejudiced to warran
habeas relief. The Magistrate Judge also concluded that the state courtsirejgestitioner’s
second claim was not unreasonable.

In his first claim (hereinafter “Claim One?) Petitioner contended that counsel had
presented evidence at trial that suggested an alibi defense but then failpaesi e alibi jury
charge available under state law. Such a charge would make talgbe jury that the
presentation of an alibi does not impose a burden of proof on the defeesionerpresented
three arguments in favor of de noveview based on the state court’s allegedly erroneous
rejection of this claim on PCRA review. Upon review thé state court adjudication, the

Magistrate Judge concluded, however, that the record did include errors that warranted de novo

review of Petitioner’s first ineffective assistance claiifter athoroughanalysis of the record,
the Magistrate Judge detened that, eveinf de novofederal reviewapplied herethe alleged

deficient performance by counsel failed to meet $tieckland prejudice requirement Thus,

> The Court will analyze the Report in greater detail below in its review of thextiyjs.
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Petitionerhad failed to establish a violation of his Sixth Amendment right to counaslthe
Magistrate Judge stated, “when we consider the closing arguments sétiwucontext, the jury
charge, and the totality of the evidence presented, we do not believe that there was any
reasonable likelihood of a different result had counsel requested an alibi instrudle do not
find a reasonable probability that the alibi instruction would have been the ‘tipping poititef
jury to acquit Sileo.” (Doc. No. 27 at 42-43.)

Petitioner’s second clairfClaim Two”) challenged his conviction based oaunsel’s
failure to object to the prosecutor’s references to his silence and to his assertionaahice in
the perjury case. He claimed that the prosecutor used evidence of Petitioner’s failure to
volunteer information about his gun ownership as sulbste evidence of guilt. He also alleged
that the prosecutor’s comparisohhis not guilty plea in the perjury case to his not guilty plea in
the murder case deprived him of a presumption of innocence by “impermissibly medltlcg
prosecution’s burden of proof.” (Doc. No. 27 at4% (quoting Doc. No. 1 at 2P1).) The
MagistrateJudgereviewedthe alleged violations and the state court’s adjudication of them on
collateralreview beforeaccepting agseasonable the state court’s determination that there had
been no violation of Petitioner’s right to effective assistance of counsel.

C. Petitioner’s Objections

Petitioner’'sObjections to the Repoate as follows:

1. Petitioner objects to the Magistrate Judge’s determination that, notwithstanding

deficient performance as to Claim 1, he is not entitled to relief as there was no

prejudice sufficient to meet the standardbincklandas there was not, contrary to

the Magistrate’s assertiproverwhelming evidence. As to Claim 2, Petitioner

renews the objection that there was not overwhelming evidence. Regarding both,

Petitioner objects to the Magistrate’s inaccurate characterization of witness

testimony that supposedly disproves the aldfense.

2. Petitioner accepts the Magistrate Judge’s determination that he wasl ¢atitle
de novo review of his first claim, but objects to the Magistrate Judge’s
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determination that two of the three reasons proffered by petitioner in support of de
novo review are not meritoriods.

3. Petitioner objects to the Magistrate Judge’s determination that, as to hid secon
claim, he is not entitled tde novo review.

4. Petitioner objects to the Magistrate Judge’s determination that, as to hid secon
claim, there was no Fifth Amendment violation and consequently no ineffective
assistance of counsel.

5. Petitioner objects to the Magistrate Judge’s determinationath#d, his second
claim, there was no Due Process violation and consequently no ineffective
assistance of counsel.

6. Petitioner objects to the Magistrate Judge’s recommendation that not only
should relief be denied but that no certificate of appealability should issue.

(Doc. No. 28 at B.) The Court will address each Objection seriatim.

1. Petitioner's First Objection Is Unavailing Because the
Evidence Considered in its Entirety Was Overwhelming

Petitioner first objects to thdagistrate Judgs finding that Petitionewas not prejudiced
by his lawyer’s errors because the evidence against him was overwhelndngt .) This
Objection addresses severdlegedclaims of factual and legal errors by the Magistiaidge
each of which will be discusséal turn.

i. The Magistrate Judge Was @rrect that the
Overwhelming Evidence Could Not Give Rise to
Prejudice Sufficient to Meet the Strickland
Standard
Petitionerclaims that the Magistratiudgés analysis of thé&tricklandprejudice standard

was excessively stringerit. (Id. at 4.) In support of thisargument Petitioner citesGov't of

® Footnote ®f the Objections state&Petitioner does this, even though he did receive de novo
review of his first claim, in case this Court disagrees with the one ground on which the
Magistrate decided to apptie novoreview.”

" To succeed on an ineffective assistance of counsel clajmatittoner must demonstrate the
following: (1) counsel’s representation was objectively unreasonable; and (2 lwatuhsel’'s
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Virgin Islands v. Vanterpoglwhich states in relevant part: “A reasonable probability is a
probability sufficient to undermine confidence in the outcome. That requires &aistidls not
just ‘conceivable,’ likelihood of a different result. This standard is not a sttirges.” 767
F.3d 157, 165 (3d Cir. 2014internal citations omitted). The Court agrees that Third Circuit law
has defined th&tricklandprejudice inquiry as not stringent.

According to Petitioner, the Magistrate Judge’s analysis was too striwgantegard to
two “critical factors™ (1) the length of jury deliberatignand (2) the “proportion of the
prosecutor’s closing argument dedezhto attacking the alibi defens®.{Doc. No. 28 at 4.)

As to the jury deliberations, Petitioner argues that “[t}he inverse retfijpmetween the
number of issues to be resolved and the length of deliberations shows that the evadenoe w
overwheming.” (Id. at 5.) Because the issue before the jury was simple, he aigtasng
sevenhours to deliberate, as well és requestthat a portion of testimony be rereaghould
have beengiven greater weight in the Magistratdudgés analysis. The Magistrate ddge

rejectedPetitioner’sargument, reasoning that the length of jury deliberations is not evidence and

deficient representation, there isr@asonable probabilityhat the result of the proceeding
would have been differentStricand v. Washington466 U.S. 668, 668 (1984) (emphasis
added).

8 While Petitioner also objects to the Magistrate Judge’s determination that ther@ow
Stricklandviolation as to Claim Two, he does not “specifically identify the portions of the
proposedindings, recommendations or report to which objection is made and the basis for
such objections[.]” _Savior v. Superintendent of Huntingdon SCI, N&6BD, 2012 WL
4206566, at *1 (E.D. Pa. Sept. 20, 2012). Instead, the briefing on his first Objesttensc
on Claim One. As such, the Court will not address this portion of this Objection and will
agree with the Magistrate Judge that the evidence as to Claim Two, considaradale,
does not reach th@tricklandprejudice threshold. The Magistratedde’'sanalysis of Claim
Two is reviewed in greater detail below.

° The jury’s question related to allegations that Petitioner intentionally spilléekdnf suggest
shock at Webb's death.
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therefore does not affect ti&rickland prejudice analysis. He likewise rejected the case law
cited by Petitioner as neither binding rtwlding that a failure to consider the length of jury
deliberations reflected an unreasonable applicati@tradkland Petitioner cites the same cases
in his Objections? The Court declines to speculate as to what occurred during the lsewen
deliberation!’ Because theCourt is satisfied with the Magistrate Judgesmprehensive
examination of thease lawit agrees with his conclusion that federal law does not require this
Court to consider the length of jury deliberations in analysimigklandprejudice’?

Regardingthe prosecutor’'s comments, Petitioner alleges that the prosecutor presented
“detailed and prolonged challenge” to the alibi testimony in this case, andighainmments

shifted the burden to Petitioner to proae alibi defens™ The Magistrate Judge deemed the

9 The cases cited by Petitioner af@omas v. Chappell, 678 F.3d 1086 (9th Cir. 20DRigas
v. Coplan, 428 F.3d 317 (1st Cir. 2005jlva v. Woodford 279 F.3d 825 (9th Cir. 2002);
Mayfield v. Woodford 270 F.3d 915 (9th Cir. 2001Murtishaw v. Woodford255 F.3d 926
(9th Cir. 2001);andWashington v. OllisonNo. C 064490 SI (PR), 2009 WL 3112088 (N.D.
Cal. Sept. 23, 2009ff'd, 414 F. App'x 959 (9th Cir. 2011).

1 As Respondents note in their Response in Opposition, given the evidence and nature of the
case, a lengthy jury deliberation could just as easdyaltributable to trial counsel’s
effectiveness in presenting his case. (Doc. No. 34 at 4.)

12 petitioner cites one case that was not mentioned iRép®rt In Thomas v. Chappelthe
court considered the length of jury deliberations and the juegeeast for a realdack in its
Stricklandanalysis. 678 F.3d 1086, 1103 (9th Cir. 201ZJhejury deliberated for “almost
five full days, even though it heard argument and evidence for only about six alagdfie
court noted that lengthy jury delibematis can suggest a difficult case. Like the other cases
cited in Petitioner’s Objections and the Magistrate Judge’s Régwinasis not binding on
this Court. Furthermore, ithis case, the jury deliberated for about seven hours after hearing
argument ad evidence for five days.

13 The prosecutor’s closing argument included the following comments:

“He cannot prove where he was for the period of time within which we say this
murder occurred.”
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remarks to “generally fall within the realm of acceptable argument andricedtflair.” (Doc.

No. 27 at 42.) He furtheroncluded that the comments were not reasonably likely to shift the
burden, especially sincedtjury was given a general instruction regarding the burden of Btoof.
Petitioner argues that this potential shift of burdens is particularly trgubkcause “[jjurors,

not trained in the law, consider alibi a defense, a conundhatis not ‘fixed’ by a general

instruction.™ (Doc. No. 28 at 7.5eeUnited States v. Simo®95 F.2d 1236, 1243 (3d. Cir. V.I.

1993) (“We require such a specific instruction regarding an alibi defense bet@ugiry is
likely to become confused about the burden of pnwbén an appellant offers this type of
evidence.”). The Court agrees with the Magistrate Judge that, considering all of the evidenc
there is no “reasonable probability that the alibi instruction would have been thadtipgnt’

for the jury to acquit” Petitioner. (Doc. No. 27 at 43.)

“Does the Defendant have somebody who will say that theg wigh him
between 10 and 11 o’clock? No. No, he doesn’t have.”

“Not only can the Defendant not account for where he was from the time Felicia
has left . . .”

“Now, the Defendant wants you to believe that he gets to Mulligan’s between
10:20 and 10:25.”

(Doc. No. 11-38 at 34.)
4 The trial court instructed the jury, in relevant part:

It is not the Defendant's burden to prove that he’s not guilty. It is the
Commonwealth that always has the burden of proving each and every element of
the crime charged and that the Defendant is guilty of that crime beyond a
reasonable doubt. As I've im@ited earlier, the person accused of a crime is not
required to present evidence or prove anything in his own defense.

(Doc. No. 11-35 at 22-23.)

15 At oral argument on the Objections, counsel for Petitioner conceded that an alibi jury
instruction is not so fundamental that error may be presumed from the failureetd.gi
(Doc. Na 39 at16:8-25.)
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The Strickland “reasonable probability’standard is not a stringent one, atite
Magistrate Judge’s analysis wa®t “excessively stringent.” Petitioner’s arguments as to
prejudice do not meet ti&tricklandstandard.

ii. Even if the Magistrate Judges Characterization of
Witness Testimony Disproving the Alibi Defense
Was Not Precise There Was No Rejudice.

According to Petitioner, the “critical misharacterization” of the evidenae the Report
is the Magigtate Judgés finding that “[a] host of disinterested withesses offered testimony that
portrayed Sileo as having planned this crime as pressure at the Inn and teriioné&ehib
mounted.” (Doc. No. 27 at 41.) Petitiorsarers thathis statement is inacrate because there
was no testimony regarding planning by Petitioner, and the evidence pregeiie case was
entirely circumstantial. (Doc. No. 28 at 3.) Petitioner further contémats‘the record is not
unequivocal and precise in refuting the alibi. The prejudice analysis here cannotdmten
the light most favorable to the prosecution, but must instead acknowledge the faas that
reasonable jury could have found.d.(at 89.)

The Court recognizes th& host of disinteresteditnesses” did not testify to planning
by Petitioner however, there wastestimony regarding planning.For example, artender
Christopher S. testified that the month before the murder, Petitioner aske@tersS., “Chris,
do you know of countries thate don't have any extradition treaties with, like if you wanted
to—where—somewhere you could higrut if you wanted to kill somebody.” (Doc. No.-B6 at
20:2425; 21:23.) In addition,the pastry chef of the General Wayne Inn testiffed sheneard
Petitioner say on two occasiongwo to three weeks prior to Mr. Webb’s deatt really feel

like | need to shoot someone.” (Doc. No. 11-29 at 90:25; 91:2-7.)
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Petitioner also objects to the Magistrate Judge’s description of witness tgstimon
regarding theéiming of relevant events. Specifically, Petitioner objects to the Magistrate’3udg

statement that Michelle P. establishethat Felicia M. drove away, leaving Appellant alone

across the street from the Inn sometime between 9:45 p.m. and 10:00 p.m.hNeanw

Christopher S. provethat Appellant did not arrive at Mulligan’s Bar until after 10:30 p.m.”

(Doc. No. 27 at 37 (emphasis suppliedpgtitioner refutes these statements, citing testimony of
Michelle P. that she was not “exactly sure” what time Felicia M. arrived at her houskeand
testimony of Christopher $hat he was estimating Petitioner’s time of arrival. The statement in
the Reportto which Petitioner now objects was part of a lengthy quotation thensSuperior
Court opinion. Therefordetitioner objects to the Magistrate Judge’s acceptance of the Superior
Court’s characterization of that testimony. The Court agrees with the thédgisudge that the
evidence offered by these two witnesses, “even if credited generally, leftdrmfRetitioner] to
have committed the murderld. at 41.)
Thus,while the Magistrate Judge may have misstated the evidence by omittingeeferen
to certain testimonyany such'mischaracterizationby the Magistrate Judge was not criticAk
noted by the Magistrate Judge, the witness testimony that Petitioner relies on still left time for
Petitioner to have committed the murder. The characterization of the eviogtite Magistrate
Judge was not an overly stringent reading of the record and no prejufe¢etadant has been
established.
2. Petitioner's Second Objection Is Not Persuasive Because
He I's Only Entitled to De NovoReview onthe Alibi Claim
Based on the State Court's Unreasonable Determination of
the Facts

The Magistrate Judge reviewed the alibi claim usindeanovostandard. He did so

because he found that the state court decision was based on an unreasonabiatietcomihe
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facts!® Petitionerobjects to the Magistratdudges finding that only one of the grounds upon
which Petitioner sought de noveview of his first claimis mertorious. (Doc. No. 28 at 9.He
accepts the Magistrate Judge’s conclusion that he is entitide t@voreview, but objects “in
case this Court disagrees with the oneugd on which the Magistrate decided to apply de novo
review.” (Id. at 2.) Because the Court is persuaded by the Magistrate Judge’s deteniheti
de novoreview is warranted based on an unreasonable determination of the fakts digite
court, it will not address whether the other two reasons for de novo review were ioesitor

The Magistrate Judge properly concluded that the state court mischaesttaailistics
evidence in the case, and this mischaracterization resulted in an unreasonabimatetar of
the facts. (Doc. No. 27 at 21.) This unreasonable determination of the facts “provide[d] the
backdrop against whiclhe [Superior Couit consicered the damageo Petitioner from the
absence of an alibi instruction.”Id( at 22.) The key misstatement in the Superior Court’'s
opinion was, “The Commonwealth established that Appellant's Phoenix Arms hanggun w

loaded with bullets from a box of bullets contained in a room next to the decedent’s office a

1 Pursuant to 28 U.S.C. § 2254(d), federal habeas relief is precluded on:

any claim that was adjudicated on the merits in State court proceedingstheles
adjudication of the claim (1) resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly established Federal Law, as
determined by the Supreme Court of the United States, or (2) resulted in a
decision that was Isad on an unreasonable determination of the facts in light of
the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d)Thus, the bar to habeas relief may be lifted, thereby warragéimpvo
review, in certain circumstance®e novo review is warranted if a petitioner can show that
state court proceedings: (1) resulted in a decision that was contrary ty es@iblished
federal law; (2) involved an unreasonable application of clearly establishedlfieaeror (3)
resulted ina decision that was based on an unreasonable determination of the facts in light of
the evidence presented. In this case, Petitioner argued that all three aeedeesovo
review applied. (Doc. No. 28 at) The Magistrate Judge concluded that deoreview was
warranted based on the third circumstance.
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that a bullet from that box was used to murder Jim Welbileg 32 A.3d at 76&67. The
Magistrate Judge agreed with Petitioner that this statement was not consistehe teshimony
of the Commonwealth’s expert witnesdd. @t 23.) Expert witness Charles Peters had testified
that he “[could not] say” that the bullet that killed Webb came from the box in the rodntone
his office. Instead, Peters testified that “it was ‘highly probable’ thabtiflets came from the
same source of lead, and that such bullets ‘generally end up in the same bdkkesat’ 23
(quoting Doc. No. 1137 at 2425).) Given this testimonyt cannot reasonably be said thia¢
Commonwealth conclusivelstablishd that the bullet came from the box in the adjacent room.
The Magistrate Judge noted a second misstatement in the Superior Coltatemnecf
the evidence. FBI Special Agent Paul Tangren testified at trial about bunters used in the
production of bukkts. Bunters are tools that press headstamps on the base of the cartridge metal
of bullets. Each bunter is unique and allows for “differentiation among the otleeaypparently-
identical headstamp of a sample of cartridges.” IrOp#ion, the SuperioCourt described
Tangren’s testimony as follows: “All the cartridges that he examined hatth@ster
headstamps, and the identical bunter produced each one of those heads&laps32 A.3d at
764. As the Magistrate Judge observed:
Tangren actuallyestified that he confirmed that the same bunter was used in the
manufacture of: the fired cartridge found in the room at the Inn where Webb was
discoveredpnecartridge of the sample that he analyzed from the box of unfired
cartridges in the next room #te Inn, andone cartridge from Sileo’s gun. He
further testified, however, that of the 37 total cartridges he examined, including
several more from Sileo’s gun and the box at the Inn, a total of ten different
bunters were used. Given that a single bunter is used for approximately 125,000

cartridges, the evidence of ten bunters implicated the production of approximately
1.25 million shells.
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(Doc. Na 27 at24-25 (emphasis suppliedl).While afactual determination by a state court is
presuned to be correct under 28 U.S.C. § 2254(e){B),petitioner may rebut this presumption
by clear and convincing evidence. The Magistrate Judge concluded thanBeti@al carried
this burden, thereby requiring de noweview of his claim that he was prejudiceg ¢bunsel’s
failure to request an alibi instruction. The Court agrees with the Magidtrdge that Petitioner
successfully demonstrated thdé novo review waswarranted based on an unreasonable
determination of the facts relating to ballistics evidence
Likewise, the Court also agrees with the Magistrate Judge that, upon deexievg it is
clear that “the jury was presented with a substantial quantum of evidence aingstiguilt
from a variety of sources.” (Doc. No. 27 at 40.) Therefore, despite the unreasonable
determination of the facts by the state court, Petitioner was not prejudi¢bd bigsence of an
alibi instruction.
3. Petitioner’s Third Objection Is Without Merit —and Claim
Two Is Not Entitled to De Novo Review—because the
Superior Court Did Address the Substantive Use of
Petitioner’s Silence

In his third ObjectionPetitionerobjects tathe Magistrateludgés finding on Claim Two,

which involved impermissible review of his pagrest silencehat hewas not entitled tde novo

1728 U.S.C. § 2254(e)(1) provides as follows:

In a proceeding instituted by an application for a writ of habeas corpus by a
person in custody pursuant to the judgment of a State court, a determination of a
factual issue made by a State court shall be presumed to be correct. Teenappli
shall have the burden of rebutting the presumption of correctness by clear and
convincing evidence.
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review!® (Doc. No. 28 at 11.)In declining to grande novoreview, the Magistratdudge

explained:

Sileo argues that he e&ntitledto de novoreview by this Court as to this aspect of

his claim on the grounds that the state court only appreciatedfpastchallenge.

He argues that it looked only to whether the comments carpest silence were
admissible for impeachment purposes without addressing whether his silence was
used as substantive evidence of guilt. We do not agiée Petitioner’s
proposition that the deficiency he perceives in the state court’s analysis of part

his claim releases him from the constraint§ @254(d) review particularly where

his claim is one of ineffective assistance of counsel and not the more particula
Fifth Amendment issue. He also arguesdernovoreview on the grounds that

the Superior Court’s opinion notes that bece made a statement to police
regarding whether he owned a second .25 caliber gun but failed to note that there
were other occasions in whitte did not volunteer information to investigators.

He argues that this reflects an unreasonaldéermination of facts under

§ 2254(d)(2). We do not, however, find the state court’s determination of his
ineffectiveness claim to be “based on” this fastto enable Sileo to avoid the
requirements of § 2254(d) review.

(Id. at 1:12 (quoting Doc. No. 27 at 52-5@hternal citations omitted).

Petitioner objects to this finding, claiming that the state court addressed only
impeachment and not substize use of silence(Doc. No. 28 at 12.)As such, the substantive
use of silence has not been adjudicated and “although the Superior Court may rdec that
counsel was not ineffective when he failed to preclude or object to impeachment usemtevid
that Court never addressed that the evidence wassudstiantivelyand whether counsel was
ineffective in that regard® (Id. (emphasis added). According to Petitioner, this claim

therefore fell outside the constraints of § 2254 wad-antsde novoreview?°

18 As noted abovePetitioner's second claim for habeas relief was based on trial counsel’'s
failure to object both to suggestions by the prosecutor that Petitioner’s silascevislence
of guilt and to the prosecutor’'s comment upon his assertion of innocence in ano#her cas
(Doc. No. 1 at 4.)

19 Counsel for Petitioner reiterated this contention during oral argument on theti@tsiec
arguing that “that claim, properly presented to the state court, was nelress&tl even in
passing.” (Doc. No. 39 at 36:20-22.)
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Upon review of the state court record, this Court agrees with the Magistrate thadg
the state court considet Petitioner’s argument regarding the substantive use of siféntae
Superior Court opinion denying Petitioner’s initial agpefathe denial of PCRA relief states, in
relevant part:

Appellant, in his first substantive claim, arguest tti@ trial court erred when it
dismissed, without a hearing, his ineffectiveness claims based uptailtine of

prior counsel to challenge the prosecutor’s references to (1) his failure to inform
investigators that he had possessed a second .25 caliber firearm, and (2) his
assertion of innocence and the presentation of vigilant defenses to the charges of
perjury and false swearing. Specificabyppellant contends that those references

by the prosecutor impermissibly infringedan his righto pre-arrest silence, and,
therefore, that trial counsel was ineffective for failing to object to suehamtes.

Appellant’s initial claim is pemised upon the Commonwealth’s cross
examinationof appellant regarding the disposition of the second handgun, as well
as the following remarks made by the prosecutor’s closing argument:

[COMMONWEALTH COUNSEL]: Remember | highlighted this a
couple of times. If we had every .25 caliber pistol ever
manufactured since the beginning of time . . . [we] would be able
to tell you which one killed Jim [Webb].

But, of course, we don’'t have it. The reason we don’t have it is
that the man there kept us from thebrmation.

2028 U.S.C. § 2254(drecludes federal habeas relief on:

any claim that was adjudicated on the merits in State court proceedilegs the
adjudication of the claim (1) resulted in a decision that was contrary to, or
involved an unreasonable application of, dieaestablished Federal Law, as
determined by the Supreme Court of the United States, or (2) resulted in a
decision that was based on an unreasonable determination of the facts in light of
the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d) (emphasis added).

1 The Court also agrees with the Magistrate Judge that this claim is proparfcterized as a
Sixth Amendment ineffectiveness claim rather than a Fifth Amendament(Doc. No. 27 at
53.)
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[If] he [appellant] had told us [about selling a second .25 caliber
pistol] back in 96 or '97 or '98, we could have seletectivesto
every gun show that had been through southeast Pennsylvania in
the last five years, looking for it . . .
But he doesn’t give us that chance. Why not?
Because he knows we’ll be able to prove one of two things. He
knows we’ll be able to prove that that is a lie, and that’s not how he
got rid of [the weapon], or he knows we’ll be able to find it and
prove it's the murder weapon. That's why. That's why.
N.T., July 31, 2001 (afternoon session, pp. 54, 59-60) (emphasis supplied).
Appellant specifically contends that the prosecutor impermissibly usediluie f
to cooperate with investigators as substargivielence of guilt, and thus violated
his right to silence.
Com. v. SilegNo. 2767 EDA 2006 [Doc. No. 1105], slip op at7-9 (Pa. Super. Ct. Mar. 25,
2008) The Superior Court proceeded to disagree with Petitioner’s argument that hedkadl i
his pre-arrest right taoemain silentegarding possession of the second handgun, instead finding
that he had “affirmatively denied having possessed such a wealgbmat’' 9. Thus the Superior
Court found that he had not invoked his right remain silat. Accordingly, it stated, “we
discern no basis upon which to conclude that the trial court erred in permitting theupyosac
examine appellant regarding the disposition of the second .25 caliber handghat the
prosecutor exceeded the proper scope of closing argument. Therefore, weidgtbe wial
courtthat this claim lacked merit.1d. at 10.
As noted by théMagistrate Judge, because the state court adjuditeesubstantive use
of silence claim on the meritBetitionerwould have tcsatisfy the requirements of 283IC.8§
2254(d)1) or (2) in order to obtain habeas relief. Petitionernmsargued that the state court’s

analysis eithef‘(1) resulted in a decision that was contrary to, or involved an unreasonable

application of, clarly established Federal Law, as determined by the Supreme Court of the
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United States, or (2) resulted in a decision that was based on an unreasonabieat&ie of
the facts in light of the evidence presented in the State court proceexhdglie Courtloes not
find that it did. 28 U.S.C. § 2254(d). In sum, theurt agrees with the Magistrate Judge that
this claim is without metrand should be denied.
4. Petitioner's Fourth Objection Is Unfounded Since the
Magistrate Judge Correctly Found No Fifth Amendment
Violation
Petitioner next objects to tiMagistrate JudgeBnding that, as t&€laim Twoe—involving
suggestions by the prosecutor that Petitioner’s silence was evidence -eftpert was no Fifth
Amendment violation and therefore meffective assistance of coundél(Doc. No. 28 at 12.)
According to Petitioner, “after an arrest and conviction for perjury, [Petifiahé not provide
information to the police or prosecution. His silence extended over the period of the appeals i
the perjury case, up to and through his arrest for homicide,” and “that silescelisited and
argued not merely as impeachment evidence bstilastantive proof of guilt.” 14.)

The comments idetfied by Petitioner asiolating his Fifth Amendment rigtdre citedn

the brief accompanyingis petition for a writ of habeas corpu®etitioner statedpetitioner was

22 The Magistrate Judge integied Petitioner'stifth Amendment and duergcess arguments
as claims of ineffective assistance of counsel:

[In his petition,Petitionet addressed a claiof ineffective assistance of counsel

in failing to object to the prosecutor’s references tshénceleading up to the
charges being filed against him in the homicide case . . . [and] a claim for
violation of his due process rights and the presumption of innocence when the
prosecutor made reference to his not guilty plea and appeal of his conviction in
the perjury case. We consider these arguments in the context of a singlefclaim
ineffective assistance of counsel, as they were raised together as suthtirebot
original counseled petition and the counseled petition submitted on this district’s
standard form.

(Doc. No. 27 at 46, n. 30.) This Court also considers Petitioner’s Fifth Amendment and due
process arguments as part of an ineffective assistance claim.
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guestioned repeatedly as to why, in the years after Webb’s deatthramgh the etire period in
which he was prosecuted for perjury and appealing from that convjidt®ulid not disclose to
police thewhereabouts of the firearm. In closing argument the prosecutor exhorted theégurors
consider the silence on tidhereabouts of the gun as affirmative proof of guil{Doc. No. 1 at
13 (emphasis supplied).)In his petition, Petitioner citeto various portions of the trial
transcripts where the prosecutor allegedly violated Petitioner’'s Fiftardment rights. The
Magistrate Judgearefullyexamined these passages in tlepdtt (SeeDoc. No. 27 at 5%57.)
In doing so, he noted that two instances foimproper questioningited by Petitioner, there
wereobjections by trial counsel, and the trial judge sustained those objections.

In rejecting Petitioner’s Fifth Amendment argument, the Magistrate Jiefgibed the
unique context of this case:

Here, Sileo chose to testify. He provided an accountctivaticted with what he

had told police earlier, e.g., that he had never had another .25 caliber gun other
than the Phoenix Arms model that had been ruled out as the murder weapon. The
prosecutor’s questioning amtbsingsought to demonstrate how the investigation
might have proceeded differently had police had a lead as to where and how that
second gun was disposed of. It also sought to demonstrate to the jury why it
should not ind Sileo credible generally because his stuaglchanged over time.

It was not a sitation where Sileo had been silent until trial but rather one where
he made a statemetd police at one poinandthen offered a different story at

trial. We find a legitimate basis for the prosecutor to probe the timeline ofsSileo’
accounts in this regd. There were, certainly, some areas in which the
prosecutor’s focus perhaps improperly veered towards the time periods in which
Sileo could have sought to correct his initial statement to police regarding his
ownership at one time of another .25 caligan,which may have implied to the

jury that Sileo was under some obligation to do so. Where the prosecutor
overstepped on crosxamination and questioned Sileo about not coming forward

to assist police, however, counsel objected, and the objectiosustasned.

(Id. at 6061.)
Petitioner objects to the Magistrate Judge’s determination that the cohiatitmner’s

silence was less deserving of Fifth Amendment protection than silencegy dunoncustodial
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police interview. Id.) He cites to_United States v. Albdrt support othis Objection 773 F.2d

386 (1st Cir. 1985).In Albert, the ourt held that the fact thatadefendant had previously pled
guilty to federal bank robbery charges dratl made a statement to the coatthis sentenog
did notmeanthatthe codefendant waived his Fifth Amendment right to refuse to testifhen
defendant's behadft trial Id. at 389. A crucial difference between the facts of this case and the
facts inAlbert is that the codefendant Albert affirmatively invoked his right not to incriminate
himselfwhen called upon to testify at the defendant’s.tridere, as the Magistrate Judge noted,
Petitioner did not affirmatively invoke his right but rather failed to correct aver a period of
time. (Doc. No. 27 at 63.)

A recent Supreme Court case sheds additional light on the issue of a potetitial Fif

Amendment violatiorf® In Salinas v. Texaghe petitioner, wthout being Mirandized or placed

in custody, was questioned by police about a double homicide. 138 $174, 2178 (2013).

He voluntarily gave his shotgun to police for ballistics testing and answeost of their
guestions, buhe declined to answer questions about whether the gun would match the shells
recovered at the murder scengl. “After a few moments of silence,” the petitioner answered
other questions posed by the police officit. The petitionerwas subsequently charged with
murder, and at his trial the prosecutor argued thalkabls of response to the officer’s quem
created an inference of guilt. Thetpioner was convicted, and on appeal he argued that the
prosecution’s comments on his silence in their -¢as#hief violated his Fifth Amendment right

against selncrimination.

23 Though briefing in the state court cases and habeas petition had concluded prior to the
decisiomr—and therefore the briefs did not referen8alinas—counsel for the parties
addressed the case at oral argument on the Objections. (Doc. No. 39 at 69.)
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A plurality of the Supreme Couheld that, in cases where a witned® is not in custody
chooses to stand mute instead of answering a potentially incriminating quebkgofifth
Amendment normally does not apply. Therefore, as the Magistrate Siadgdin the Report,
“standing mute’ in response to a police investigation can be probatigtes fair fodder when

the suspect is tried.” _See alsmited States v. Maclnne23 F. Supp. 3d 536, 553 (E.D. Pa.

2014) (vherethe prosecutor highlighted theféndant’s silencas constituting evidence of guilt
during closing argument, “[tjhe prosecutor's comments violated no constitutighal. . .

because during the recorded exchange, Maclnnes had not been arrested; he naslioat i
custody; and the circumstances surrounding the conversation did not implicatenésscl

Miranda or Fifth Amendment right$; People v. Tom331 P.3d 303, 305 (2014kh'g denied

(Oct. 1, 2014)(applying Salinasby stating, YWe likewise apply the general rule here and
conclude that defendant, after his arrest but before he had receivéirdangla warnings,
needed to make a timely and unambiguous assertion of the privilege in order tofbmmetit).

At oral argumenbn the Objections, counsel for Petitiormemtendedhat Salinasdoes
not apply toPetitioner becaus®nce he’s a convicted person in the perjury case . . . the right is

selteffectuating’ and Salinas“doesn’t apply to someone who has dfsactivatingright like

that.” ©oc. Na 39 at69:12-21.) Thereforejt did not matter that Petitioner had not invoked the
right to remain silent. Id.) However, “[it] has long been settled that the privilege [against self
incrimination] ‘generally is not selxecuting’ and that a witness who desires istgrtion

‘must claim it.”” Salinas 133 S.Ct. at 2178. It cannot be said, then, that Petitioner’s perjury

conviction established a seadkecuting Fifth Amendment privilege.
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In sum, this Court agrees with the Magistrate Judge that the prosecutor’'sctntid
not amount ta Fifth Amendment violation and therefore there was no ineffective assistance o
counsel.
5. Petitioner’s Fifth Objection Is Without Merit Since the
Prosecutor's Comments DidNot Result in a Due Process
Violation
Fifth, Petitioner objects to the Magistratedgés determination that, as ©laim Two—
regarding the prosecutor’'s comment ugeetitioner’sassertion of innocence in another ease
there was nodue process violation and no ineffective assistance of coun$Sgecifically,
Pditioner objects to the Magistrate Judge’s reasoning“flije jury had beemjiven a special
instruction that theperjury conviction was not to be used by them to reduce the government’s
burden of proof on the murder charge before them.” (Doc. No. 27 at 66.) According to
Petitioner the Magistrate Judge ignored the fact thas jury instruction ‘permittedthe jury to
use what the prosecutor arguethat petitioner contested guilt in the perjury trial and asserted

his right to trial just as he did in the homicideto determine his guilt in the homicidé®” (Doc.

No. 28 at 14 (emphasis supplied).)

24 petitioner here refers to tHellowing exchangehat occurred between the prosecutor and
Petitioneron crossexamination

[COMMONWEALTH COUNSEL]: You fought us every step of the way [in the
proceedings for perjury and false swearing], didn’t you?

[PETITIONER]: That's correct.

[COMMONWEALTH COUNSEL]: Andin your perjury case you pled not guilty.
[PETITIONER]: Correct.

[COMMONWEALTH COUNSEL]: Just like here.

[PETITIONER]: Correct.
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The Magistrate Judge determined that, because the state court had adjudicated
Petitioner’s due process claim on the merit®ncluding that the “single comment” of the
prosecutor did not “so distort the tredletermining process as to result in a fundamentally unfair
trial”—Petitioner would have tsatisfy the requirements §f2254(d)(1) or (2) in order to obtain
habeas relief.This Court agrees. Petitionkas not argued that the state court’s analysis either
“(1) resulted in a decision that was contrary to, or involved an unreasonable applafat
clearly established Federal Law, as determined by the Supreme Court of @ &taies, or (2)
resulted ina decision that was based on an unreasonable determination of the facts in light of the
evidence presented in the State court proceeding,” and the Court does not findlithat28
U.S.C. 8§ 2254(d). In sum, the Court agrees with the Magistrate Jualgis claim is without

merit and should be denied.

[COMMONWEALTH COUNSEL]: And you wanted this wiretap excluded as
evidence you, did you not?

[PETITIONER]: That's correct.

[COMMONWEALTH COUNSEL]:Because we had violated your rights in
intercepting the communication, right?

[PETITIONER]: That's true.

[COMMONWEALTH COUNSEL]: Nevertheless, the Court, here in another
courtroom in this building, didn’t agree with you and admitted the wiretap, and
we proved you were guilty, right?

[PETITIONER]: That's correct.

Com. v. SilegNo. 2767 EDA 2006 [Doc. No. 1105], slip op. at 1411 (Pa. Super. CMar.
25, 2008).
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6. Petitioner’s Final Objection Regarding the Certificate of
Appealability is Not Persuasive

Finally, Petitioner objects to the Magistratedgés recommendation that no certificate of
appealabilityshould issue in this case. (Doc. No. 28 at IHe}itioner arguethathe is entitled
to a certificate of appealability because he has provided strong legal suppuog &rguments
and because it cannot be said that no reasonable jurist would fialibbhergument unavailing.
In support of this contention, Petitioner notes that two judges of the Pennsylvania Superior C
concluded that Petitioner was prejudiced by trial counsel’s failure to tequeslibi jury
instruction®® (Doc. No. 28 at 14.) However, the Superior Court, after further review en banc,
upheld the PCRA court’s holding that Petitioner was not prejudiced by the failural abunsel
to request an alibi instruction. Comn.Sileq 32 A.3d 753, 767-68 (Pa. Super. Ct. 2011).

Unde 28 U.S.C.8 2253(cf2), a certificate of appealability should only issue where a
petitioner makes a substantial showing of the denial of a constitutional right anchtduataiele

jurists would debate the correctness of the ruling on the petitdecckv. McDanie| 529 U.S.

473, 484 (2000). Considering thboveanalysis, lhie Court agrees with the Magistrate Judge’s
finding that reasonable jurists would not debate the Court’s determination, andfieatertif

appealability should not be granted.

%> On appeal from the PCRA decision, two judges dhmejudge Superior Courtpanel
concluded that Petitioner’s testimony established the existence of amadliteraandedhe
case for an evidentiary hearifignited to the strategic basis underlying the decision of trial
counsel not to request an alibi instruction, as well as-tpastcounsel’s decision not to
raise that issue.’Com. v. SilepNo. 2767 EDA 2006 [Doc. No. 1105], slip op. at 2¢Pa.
Super. Ct. Mar. 252008) On remand, the PCRA court conducted the requisite hearing,
ultimately ®nduding that there was no prejudiead denying relief. (Doc. No. 27 at 5)
(quotingSileg, 32 A.3d at 757).)
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V. CONCLUSION

For the above reasons, the Court waiproveand adopthe Magistrate Judge’s Report
and Reommendation, and will deny thewvised Petition for a Writ of Habeas CorpusAn

appropriate Order follows.
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