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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

PLATINUM UNDERWRITERS
BERMUDA,LTD.,
Petitioner,
V. : Misc. No. 12-70
EXCALIBUR REINSUREANCE CORP. (f/k/a
PMA CAPITAL INSURANCE CO.)),
Respondent.
Diamond, J. July 15, 2013

MEMORANDUM

This is the second time | have been asked to review an arbitration awardimgsihect
2003 reinsurance agreemebpgetweenPlatinum Underwriters Bermuda, Ltd. and Excalibur

Reinsurance CorpSeePMA Capital Ins. Co. v. Platinum Underwriters Bermuda, Ltd., 659 F.

Supp. 2d 631, 634 (E.D. Pa. 2008i,d, 400 F. App’x 654 (3d Cir. 2010Platinum asks meot
confirm this newarbitration Avard; Excalibur askee to vacate it (Doc. Ncs. 1,6.) Because
the arbitrators did notexceed] their powers,1 will confirm the Award. 9 U.S.C. §8 1(®)(4).
I BACKGROUND
a. The 2003 Reinsurance Contract

In 2003, Platinumand Excalibu—then known as PMA Capital Insurance Co.
(“PMA”") —entered into a reinsuran@greementoy which Platinum & reinsurer)agreed to
indemnify PMA (the reinsured) with respect to losses arising from #¥gdded insurance
policies. The Contract covers the 2003 calendar yettinumand Arch Rearetwo o several
“subscribingreinsurers eachhavinga prescribedshare ofthe interests and liabilitieset out in

the 2003 Contract. Platinum’s share is 25®MA had previouslyentered intotwo similar
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contractswith reinsurers other than Platingsone coveing 19992001 the other covering
2002.

As in their first arbitrationthe Partiederedispute theoperationof the 2003 Contract’'s
“experience account” and “deficit carry forward.An experience accouns a bookkeeping
record maintained by the reinsured th@presents the premium paid by the reinsured to the
reinsurer. It is an assedf the reinsurer. As claims come dtige reinsured debits the experience
account. If the experience account becomes depleted, the reinswstrpay anyremaining
obligationsfrom some other sourceWhen parties enter into separate reinsurance contracts
coveringdifferentyears, a deficit carry forwarm@lowsthe reinsureto “carry forward” to Year 2
any loss incurred in Year 1 by applying funds remaining in Year 2’s exgergccount to offset
Year 1 losses.

The 2003 Contract states thafpon ‘tommutation (i.e., when all performance
obligations are extinguishedhereinsurerswill relinquish to PMA any balance remaining in the
experience account “less any projecteddpass deficit, if any, in respect of [the 192001
Contract.” (2003 Contract, Art. 19.) This reference to the 12091 ntract ispart of the
2003 Contract’sdeficit carry forward” provision. (Seealso2003 Contract, Art. 15.)The 2003
Contractthusexplicitly provides thatiny deficit under th@€9992001 Contract is deductdébm
the 2003experienceaccount (Id.)

The 2003 Contract also includes an “honorable engagement clause,” which requires the
arbitrators to

interpret this Agreement as honorable engagement and not merely as a
legal obligation. [The arbitrators] are relieved of all judicial formalities
and may abstain from following the strict rules of law. They will make
their award with a view to effecting the general purpose ofAgieement

in a reasonable manner rather than in accordance with a literal
interpretation of the language.



(2003 Contract, Art. 25.)
b. TheFirst Dispute and 2009 Arbitration Award

Disagreement over theperationof the 2003 Contract'experience account artficit
carry forwarddatesbackto at least 2005.The Partiesarbitraed that disputeén 2008. On May
22, 2009, the arbitratsissuedtheir award:they deleted thaleficit carry forwardrom the 2003
Contract andorderedPMA immediatelyto pay$6 million to Platinum The arbitratorsoffered
no reasoning or explanation fibreir decision and none was apparent.

On September 15, 2009, | grantelA’s petitionto vacate the Mag2™ award PMA
Capital 659 F. Supp. 2dt 634 | noted that the 2003 Contract itsedfjuiredthe enforcement of
the ceficit carry forward provision not its elimination. Id. at 637. | further noted that the
“honorableengagementlausé did not give the arbitrators authority deletethe carry forward.
Id. Moreover, neither Party had soughisttrelief” or the immediate pement of $6 million.
Accordingly, | concluded thahe arbitrators’ decisionould not rationallybe derived from the

2003 ntractor the arbitration itselfld. The Third Circuit affrmed.PMA Capital Ins. Co. v.

Platinum Underwriters Bermuda, Ltd., 400 F. App’x 654, 656 (3d Cir. 2010).

c. The Second Dispute and 2012 Arbitration Award
The Parties continued to disagraeithe operation of thexperience account amficit
carry forward. PMA believedthat thecarry forward does not entitle Platinum to any funds
remaining in the 2002xperienceaccountafter any deficit from the B®»-2001 Contract is
“carried forward because Platinums not a party to the 1992001 Contract Platinumbelieved
that PMA’s interpretation would render the 2003 deficit carry forward provision meaniraggess

to Platinum.

The Parties also disagckeas to what effect, if any, PMA’s 2002 reinsurance contract has



on the amount to be carried forwatd the 2003 experience account. Although the 2003
Cortract includes no reference to the 2002 Contract (which covers the 2002 calarjathge

2002 and 2003 agreements are nearly identical: both include a provision purporting to carry
forward any deficit from the 1992001 Contract. Platinurbelievedthatthe deficit from the
19992001 Contractshould be brought directly forward to the 2003 Contract, unaffected by
results under the 2002 Contract. PNdalievedthat any deficit carried forward to the 2003
Contract must “pass through” the 2002 Contract and thus reflect anyepéfenceaccount

balance

To resolve this disputd&latinumsoughta second arbitratiom 2011, this time asking a
new panel ofrbitratorsto declare thatl) the 2003 Contract remains in full force and effect and
is not rescinded; 2) the deficit carry forward in the 2003 Contract appliesatiauph; 3) the
deficit to bebrought forward to the 2003 Contract is the deficit from the928®1 Contract,
undtered by any 2002 experienceaccount surplysand 4) upon commutation, Platinumll be
entitled to retain it25% share of the deficit carry forwarédissuming there ia balance in the

2003experienceaccount. (Arbitration Hrg. Tr. 25, Feb. 8, 201

Pursuant to the 200B8ontract,PMA and Platinum each selected an arbitraiogether
thee two arbitratorsselected a third-“neutral™—arbitrator. All three arbitrators weneell-
versedn reinsurance(Arbitration Hr'g. Tr. 79.) From February 40, 2012, the Panetceived
evidence andheardargumentin Philadelphia. (Final Award, B.) On February 14, 2013
divided Pane] addressing seriatim each Biatinum's four requestsissuedthe following “Final
Award”:

1. The 2003 contract remains in full force and effect and is not rescinded.
2. The Panel finds no language in the 2003 contract which either
excludes or specifically states that Platinum’s 25% participation in the



contract does not have the benefit of the deficit from the -20@4
contract. This is further supported by evidence that Arch Re’s (also a
new reinsurer for the 2003 underwritingaye was approached by
PMA’s broker and gave their agreement to the deletion of
subparagraph | (deficit carry forward from the 12901 contract) in
Article 15 of the contract. No agreement to this proposed change in
Article 15 was ever given by Platinurand both parties executed the
contract with this provision contained in the wording.

3. Here again the contract wording specifically mentions that the deficit
from the 19992001 contract is to be carried forward into the 2003
contract. There is no provisian the contract that provides for the
adjustment of this December 31, 2001 deficit based upon the
experience of the 2002 contract.

4. Upon Commutation of the 2003 contract, Platinum is entitled to retain
25 percent of the amount of the deficit under the 1Z®®1 contract
(as valued at December 31, 2001) before the remainder of the
Experience Account under the 2003 contract is relinquished to PMA.
Because the Experience Account under the 2003 contract is
maintained by PMA but is an asset of the reinsurersluding
Platinum, PMA will effectuate Platinum’s retention of 25 percent of
the amount of the deficit under the 198®01 contract by paying that
amount of money to Platinum.

(Final Award, 1 J.)

Platinum asks me to confirm this Final Award. (Doc. No. 1.) PMA asks me to vacate

paragraphs 3 and 4. (Doc. No. 6.)
1. JURISDICTION AND VENUE

The Federal Arbitration Acprovides for the enforcement of the Convention on the
Recognition and Enforcement of Foreign Arbitral Awards of June 189 U.S.C. 88 201
08. Because thEinal Award arosefrom a commercial relationship between a Bermuda citizen
(Platinum) and a U.S. citizen (PMA), it falls under the Convention. 9 U.S.C. § 202.
Accordingly, this Court has subject matter jurisdiction. 9 U.S.C. § 203 (“An action or

proceeding falling under the Convention shall be deemed to arise under the lavesates of



the United States.”) Both Partieave consented to personal jurisdiction aadectlyagree that

venue is propen this District (where th@012 arbitration took place). 9 U.S.C. § 204.
1.  LEGAL STANDARDS

Under the FAA, thalistrict court may vacate an arbitration award “where the arbitrators
exceeded their powers.” 9 U.S.C. § 10(a)(4My “function in confirming or vacating a

commercial arbration award igthus] severely limited. Mut. Fire, Marine & Inland Ins. Co. v.

Norad Reinsurance Co., 868 F.2d 52, 56 (3d Cir. 198@ptéations omitted “Review of

arbitration awards is ‘extremelgeferential,” and vacatur is appropriate only in ‘exceedingly

narrow’ circumstances.Sherrock Bros., Inc. v. DaimlerChrysler Motors.(Z60 F. App’x 497,

499 (3d Cir. 2008) (quoting Dluhos v. Strashe3g1 F.3d 365, 370 (3d Cir. 2003)). | may not

vacde an arbitration award simply because | disagree iwitiArio v. Underwriting Members of

Syndicate 53 at Lloyds for 1998 Year of Account, 618 F.3d 277, 295 (3d Cir. 2B&afher |

must conclude that there is “absolutely no support at all in thedr@estifying the arbitratgs’]

determinations.” Id. (citing United Transp. Union Local 1589 v. Suburban Transit Cdp.

F.3d 376, 379 (3d Cil995)). “[T]he terms of the arbitral award will not be subject tacjatl
revision unless they areompletely irrational’ Mut. Fire, 868 F.2d at 56 (quotir@wift Indus.

v. Botany Indus., 466 F.2d 1125, 1131 (3d Cir.1972)).

V. DISCUSSION

PMA challenges only portions of the Final Award, arguing that paragraph 3 is tab lite
an interpretation of the 2003 Contract and paragraph 4 is not literal enough. To edate th
contradictory contentions is to refute them. Even if PMA is cer@ctd it is not—| may vacate

the Final Award only for irrationality, not for over or undéterality.”



a. Final Award Paragraph 3

PMA argues thatn disregarding the 200€ontract the Panel erred becaude 2003
Contract implicitly require the 19992001 deficit to pass through the 200@ntractwhen it is
carried forward to the 2003 Contract. (Doc. Npa620.) Yet, the 2003Contractexplicitly
requiresthe deficitfrom the 19992001 Contracto be carried forwartb the 2003 Contract, and
includesno mention of the 2002 Contract. The Panel heard evidence that in deciding whether to
enter into the 200Lontract, Platinum placed a value of $2.5 million to $5 million on the
provision allowing Platinum to carry the deficit from the 1999-2001 Contract directhet2003
Contract. Platinumalsorelied on hat anticipated benefih decidingthe positionsit would take
in negotiating other contractualprovisionswith PMA, such as premiums and profit margin.

(Doc. No. 8, Grais Affidavit Ex. A 19-20.)

In light of the 2003 Contract’'s plain language and Platinum’s reliance ohatitatage,
the Panekould certainly come to the rational conclusithat any deficit carriedforward from
the 19992001 Contract wasever intended to be offsdiy any 2002experienceaccountsurplus
PMA’s contentions suggest, at most, an interpretation of the @@d®act that PMA deems
preferable to that adopted by the Panel. That is beside the fjdjints immaterial wheher [I]
believe the arbitratos] analysis to be the best interpretation . . . it is sufficient that it be a

permissible interpretation.”Retail Clerks Union Local No. 1557, AFCIO v. Murfreesboro

Vending Serv., Inc., 689 F.2d 623, 626 (6th Cir. 1982) (per curi@agausegaragraph 3 of the

Final Awardis rationaland hence permissible, | may not vacate

b. Final Award Paragraph 4

PMA aqgues thatbecause the 2003 Contract does edqdicitly require PMA to pay

Platinumthe amount ofiny ceficit arising under the 1998001 Contractthe arbitratorsaward



of sucha paymentn paragraph 4mpermissibly“rewrites” the 2003 Contract. (Doc. No, ét

16.) Again, | disagree.lt is undisputed that the 20@Xperienceaccount—the account to which
any 19992001 “deficit” would be “carried forward-is an asset of the reinsurers, including
Platinum which ha a 25%interest inthe 2003 Contract.PMA also does not object to the
Panels conclusion that the carry forward applies to Platinum. Article 19 of the 2003 Gontra
explicitly provides that upon commutation, the experience account balance is to be
“relinquish[ed]” to PMA, ‘less any projected paid loss deficit.” (2003 Contract, Art. 19
(emphasis added).This necessarily means thas the Panel decided, “[u]pon commutation of
the 2003 Contract, Platinum is entitled to retain 25 percent” of ¢heuat balance. (Final
Award, 1 J(4).) h directinga payment from th003experienceaccountto Platinum reflecting
Platinum’s 25% interest in thaccount the Panel soughinly to ralizethe carry forwarts
object (Final Award YJ(4) (PMA will effectuate Platinumis retention of 25 percent . . . by
paying that amount of money Platinum”) (emphasis added).Jhis was not irrational. On the
contrary, he Panel“effect[ed] the general purpose” ahe 2003 Contract andcted “in a
reasonable manner.” (2003 Contract, Art. 25.)

c. Thelrrational 2009 Award; The Rational 2012 Award

As my 2009 decision demonstrates, | well understand that the arbitratorstidiscs not
unbounded. Rathetheir decision must in some “ratinal way be derived from the [2003

Contract].” Exxon Shipping Co. v. Exxon Seamen’s Union, 73 F.3d 1287, 1295 (3d Cir..1996)

The 2009 and 2012 arbitration decisi@ans quitedifferent, however.

In the 200decision the arbitrators not only eliminated a key contractual provision, they
appeared to have conjurdgeir awardfrom the vapors: neither PMA nor Platinum asked the

arbitratorsto eliminate the carry forwardr award Platinunan ‘immediaté payment. In the



2012 Final Award however, the Panel accepted the contractual interpretations Platinum urged
and rejected the interpretations PMA urged (and continues ta urge)Panetlid not eviscerate

the 2003 Contract, but grounded its decision on the language of that Agreement. Having
determined(without objection)that the deficit carry forwardemains valid and applies to
Platinum the Panethen calculated thearry forward in a manmeconsistentwith the Contragt

and gae Platinum the benefit afs cantractual bargain.Plainly, he Panel’'ddecision“draw(s]

its essence from the [200f}]ontract.” Osceola Cnty. Rural Water Sys., Inc. v. Subsurfco, Inc.

914 F.2d 1072, 1075 (8th Cir. 1990). Accordingly, | may not digtafbinal Award Compare

Mut. Fire, 868 F.2d ab6, with Coast Trading Co. v. Pac. Molasses Co., 681 F.2d 1195, 1198

(9th Cir. 1982).

V. CONCLUSION

For these reasons, | will confirm the 2012 Final Award.

An appropriate Order follows.

/s/ Paul S. Diamond

Paul S. Diamond].
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