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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

WILLIAM J. EINHORN,
ADMINISTRATOR OF THE :
TEAMSTERS PENSION TRUST FUND :
OF PHILADELPHIA AND VICINITY

CIVIL ACTION
V.
NO. 131720
KLAYMAN PRODUCE CO., INC.
SURRICK, J. DECEMBER _16 , 2013

MEMORANDUM

Presently before the Court®aintiff William J. Einhorns Motion for Default Judgment
Pursuant to Fed. R. Civ. P. 55(b)(2). (ECF NQ. Hor the following reasons, Plaintiff’'s Motion
will be granted.

l. BACKGROUND

Plaintiff William J. Einhorn, Administrator of the Teatass Pension Trust Fund of
Philadelphia and Vicinitythe“Fund”), brings this action againBefendanKlaymanProduce
Co., Inc, alleging violations of the EmplogeRetirement Income SeciyriAct of 1974
(“ERISA”), 29 U.S.C. § 1381 (Compl. 1 1, ECF No. 1.Plaintiff seeks to recover withdrawal
liability, interest, liquidated damages, attorney’s fees and costs froem@ait. Id. at I 25c¢c-d.)

The Teamsters Pension Trust Fund of Philadelphia and Vicinity is a multiemploye
pension plarwithin the meanin@f Section 3(37) of ERISA, 29 U.S.C. 81002(37), and an
employee pension benefit plan within the meaning of Sections 3(2)(A) and (3) of ERISA, 29
U.S.C. 81002(2)(A)(3), which is established and maintained for the purpose of providing

retirement and relatdoknefits to eligible participants and beneficiaries, and subject to the
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withdrawal liability provisions of ERISA. (Compl.g]) Plaintiff is the administrator of the
Fund and is a fiduciary of the plan within the meaning of § 3(21)(A) of ERISA, 29 U.S.C. §
1002(21)(A). d.at 17.)

Defendant participated in and contributed to the plan pursuant to the terms oftaseollec
bargaining agreemebetween itself and thimternational Brotherhood of Teamsters, Local
Union No. 929. Id. at 13.) On or about July 23, 2012, it was determined by the Fund that
Defendant had affecteslcomplete withdrawal from the plan during the 2012 plan yégrat(
15.) The Fundby letter,demanded payment of Defendant’s withdrawal liability, which was
computed a$317,159.21, payable in @farterly installments, comgncing on September 21,
2012. (July 23 Ltr., CompEx. B.) The Fund did not receive any payments, and on September
21, 2012jt sent a second letter demanding thafendant make its required payments within
sixty days. (Sept. 21 Ltr., Comgdx. C.)

Plaintiff states that Defendadid notrequest review of this mattand didnot make any
demands for arbitration. (Comf§l118.) Defendant failed and/or refused to make its required
withdrawal liability payments to the Funand on November 28, 2012, the Fund sent a third
letternotifying Defendant that wvas in default (Nov. 28 Ltr., Compl. EXD.) Plaintiff states
thatas ofthe filing of the instan€Complaint,Defendant has not made any paymeamd
calculats that Defendant owes withdrawal liability the amount of $317,159.21. (Compl. 11
21-22))

On April 2, 2@.3, Plaintiff filed thisComplaintto collect withdrawal liability under
ERISAand other monetary reliefld. atf 1.) The record reflects that Defendawho was

properly served with the Complaint and Summons on April 20, 2013 (ECF No. 2), has not



appeared, answered, moved or otherwise responded. On June 6, 2013, default was entered
against Defendant by the Clerk of Court based on Plaintiff's request. (ECF No. 3.)

On July 19, 2013, Plaintiff filethis Motion for Default Judgment (Pl.’s Mot.), together
with the Declaration of Matthew D. Areman, Esq. (Areman Dacld Memorandum of Law
(Pl’'s Mem.) (ECF No. 4.) In addition to withdraMiability in the amount of $317,159.21,
Plaintiff seeks $3,240.00 in attorney’s fees, $606.20 in costs, $5,550.28 in interest, and
$63,431.84 in liquidated damages. (Areman DellT4. date, Defendant has failed to answer,
plead or otherwise defend this action.

Il. LEGAL STANDARD

Federal Rule of Civil Procedure 55(b)(2) provides thdisarict court may enter default
judgment against a party when default has been entered by the Clerk of CouR. GigdP.
55(b)(2). The entry of a default by the Clerk of Court, however, does not automatically entit
the non-defaulting party to a default judgmebtOnofrio v. Il Matting 430 F. Supp. 2d 431,
437 (E.D. Pa. 2006) (citinglwani v. bin Laden417 F.3d 1, 6 (D.C. Cir. 2005). In fact,
judgment by default is generally disfavoreBludget Blinds, Inc. v. Whit&36 F.3d 244, 258 (3d
Cir. 2008). Nevertheless, the entry of default judgment is a matter within the soundatisafreti
the district court.Hritz v. Woma Corp.732 F.2d 1178, 1180 (3d Cir. 1984). Courts consider
three factors when determining whether to enter default judgagaintst a defendant(1)
prejudice to the plaintiff if default is denied, (2) whether the defendant appdaasd a litigable
defense, and (3) whether defendaudelay is due to culpable conducChamberlain v.
Giampapa 210 F.3d 154, 164 (3d Cir. 2000j.a default judgment is entered, “the factual
allegations of the complaint, except those relatinpéoamount oflamages, will be taken as

true.” Comdyne I, Inc. v. Corbin, Jr908 F.2d 1142, 1149 (3d Cir. 1999) (citing Ita€es



Alan Wright, Arthur R.Miller & M ary K. Kane, Federal Practice and Procedure § 2688 at 444
(2d ed. 1983)).
1. DISCUSSION

A. Withdrawal Liability

Before deciding whether a default judgment is appropriate in this caseysie
determine whether the Complaint establishes a legitimate cause of action agi@ndabte
Jimenez v. Rosenbaum-Cunningham,, INo. 07-1066, 2010 WL 1303449, at *4 (Efa.Mar.
31, 2010). Plaintiff'sargument for withdraad liability is premised upon the Multiemployer
Pension Plan Amendments Act of 1980 (“MPPAA”").

The MPPAA “was enacted out of a concern that ERISA did not adequately protect
multiemployer pension plans from the adverse consequences that result when ihdividua
employers terminate their participation or withdrawVarner-Lambert Co. v. United Retail &
Wholesale Emps Teamster Local No. 115 Pension Pld@8;] F.2d 283, 284 (3d Cir. 1986)
(citing Pension Benefit Guar. Corp. v. R.A. Gray & Ct67 U.S. 717 (1984))A complete
withdraw occurs when an employer *(1) permanently ceases to have aniohligatontribute
under the plan, or (2) permanently ceases all covered operations under theHitamoth v.
J&S, Inc, 577 F. Supp. 2d 752, 760 (D.N.J. 2008) (citing 29 U.S.C. § 1383(ag¢) MPAA
requiresa withdrawing employer to pay “its share of the fdamfunded liability . . . .”
Pittsburgh Mack Sales & Serv. Inc. v. Int’l Union of Operating Eng’rs, Local Union N&885,
F.3d 185, 194 (3d Cir. 2009 hisamounts calculated as “the difference between the present
value of vested benefits and thi@rent value of the plas assets Teamsters Pension Trust

Fund of Phila. & Vicinity v. Domenic Cristinzio, In@94 F.Syop. 617, 621 (E.D. Pa. 1998).



It is the duty of a plan’s trustee to determine whether a witraditaas occurredFlying
Tiger Line v. Teamsters Pension Trust FWB®0) F.2d 1241, 1244 (3d Cir. 1987). Upon making
such a determination, tteisteemustnextcalculate the amount efithdrawal liability, notify
the employer, andemand payment in accordaneigh a planed scheduleld. The employer
then has an opportunity to contest the withdrawal liability by asking the trusteesduct a
reasonable review of the calculated amount within 90 diaysif a disagreement still remains,
either party cammitiate arbitration proceedingsld. An employer who fails to demand
arbitration within the statutory time frammaives thaight to contest the fund’s liability
determination.Bd. of Trs. of Trucking Empsf N. Jersey Welfare Fund, IAeension Fund v.
Kero Leasing Corp 377 F3d 288, 294 n.5 (3d Cir. 2004gealsoDomenic Cristinzip 994 F.
Supp.at621 (“When an employer ignores its arbitration rights, the MPPAA unambiguously
provides that the liability is fixed and the empldgerght to dispute thassessment is waivéd
A fund’s subsequent suit to compel payment will succeed if the plan sponsor demorsitates t
the plan “made a demand for interim payments under 29 U.S.C. § 1382 apd\timants were
not made.” Teamsters Pension Trust Fund of Ph&aVicinity v. TransWorld Port &ist.
Servs., Ing No. 09-3479, 2010 WL 4269380, at *2 (E.D. Pa. Oct. 25, 2010) (quealgay V.
Beaverbrook Coal Cp105 F.3d 137, 139 (3d Cir. 1997)).

Hereg Plaintiff determined that Defendant hdtkated acomplete withdrawal, calculated
the withdrawal liability and demanded payment in accordance with a payment schedule. In
failing to respond, Defendant neither requested review nor demanded arbitration. Ayapedxi
two monthsafter the initialdemand Plaintiff sent Defendardnother lettedemanding payment
within sixty days. At the expiration of the sixty day perio@Jaintiff had not received any

payments from Defendant. Thereafter, Plaintiff sent Defendant a letigingpDefendant that



the failure to make anyayments to the fund resulted in default. To date, no payments have been
madeby Defendant Accordingly, we find thaPlaintiff hasasserted a legitimate use of action
against Defendant.

B. Default Judgment

Having determined that the Complaint establishes a legitimate cause of acti@t again
Defendant, wenustnext consider whether default judgment is appropriate. An entry of default
under Rule 55(a) of the Federal Rules of Civil Procedure must precedeyaofetefault
judgment under Rule 55(b)(2Nationwide Mut. Ins. Co. v. Starlight Ballroom Dance Club,,Inc
175 F. App’x 519, 521 n.1 (3d Cir. 200@pefault against Defendamtasproperly entered by
the Clerk of Court on June 6, 2013. As noted abowerts generally consider three factors in
determining whether entry of deflt judgment is appropriat€l) prejudice to platiff if default
is denied; (2whether the defendant’s conduct is culpable,@)@/hether defendant has a
meritoriousdefense.Chamberlain 210 F.3d at 164.

We are satisfied that entry of default judgment agd&destndant is warrantedrirst,
Defendant’s lack of participation in this action continues to cause prejudicarbfPla
Defendant has failed to entar appearance in this action, which has been pending for over eight
months. Moreover, Defendant has not responded to i#laiiM otion which was filed over four
months ago. As a resuR]aintiff has incurred the additional costs of filing and briefing this
Motion and has been delayed in receiving relief in the form of the delinquent pension plan
payments.Teamsters Local No. 945 Pension Fund v. Garden State Hauling,Nd.@®9-2938,
2009 WL 4730199, at *3 (D.N.J. Dec. 4, 200Q)E Multi-EmployerPension Fund v. M&C

Vending, Ing No. 11-4355, 2013 WL 2007298, at *3 (D.N.J. May 13, 2013).



Second, weanfind no excuse qustification for defaultapart from Defendant’s own
culpability. “Culpable conduct relates only to ‘actions taken willfully or in bad faitE&stern
Elec. Corp. of N.J. v. Shoemaker Constr. 662 F. Supp. 2d 599, 606 (E.D. Pa. 2009) (quoting
Mike Rosen & Assocs., P.C. v. Omega Build#§, F. Supp. 115, 118 (E.D. Pa. 1996
defendant’s default, or its decision not to defend against allegations in a complgibe ma
grounds for concluding that the defendant’s actions are willluidovative Office Prods., Ine.
Amazon.com, Inc No. 10-4487, 2012 WL 1466512, at *3 (E.D. Pa. Apr. 26, 2012). Here, the
record reflects that Defendant was properly served with the Complaint amddigm
Nevertheless, Defendant hast participated inhis ligation at alland has offered no reasons for
its failure to do so.

Third, Defendant has not asserted a meritorious defense, either by answering the
Complaint orby filing a response to the instant MotioSee Trs. bthe Nat'l Elevator Indus.
Pension Plan v. Universal Elevator Corplo 11-3381, 2011 WL 5341008, at *3 (E.D. Pa. Nov.
3, 2011) (finding that defendant’s silence was proof that he had no litigable defeloseover,
given Defendant’s silenceve areunable toindependently discern any facts that would bar
Plaintiff's recovery at trial In fact, Defendant’s failure taitiate arbitration proceedings is
“tantamount to Defendant abdicating its right to challenge the withdrawal liasg@&gsments in
this Court! Dilner v. Sheesley Supply Co., Indo. 10-122, 2012 WL 5818315, at *5 (W.D. Pa.
Nov. 15, 2012); esealsoCent. Pa. Teamsters Pension Fund v. Bear Dist. Ca,,Na 07-

3554, 2009 WL 812224, at *6 (E.D. Pa. Mar. 26, 200@pthpanies that fail to take any action
in the face of a demand for withdrawal liability face a certain default in theafextairs”).
Accordingly, we find that Plaintiff's assessment of $317,159.21 is “due and owingiyeandl!

grant Plaintiff's motion for default judgmenf9 U.S.C. § 1401(b)(1) (“If no arbitration



proceeding has been initiated. the amounts demanded by the plan sponsor . . .shall be due and
owing on the schedule set forth by the plan spofsor.

C. Interest, Liquidated Damages and Attorney’s Fees

In addition to withdrawal liability, Plaintiff requess$ attorney’s feegosts,interest, and
liquidated damagedt is well settled that[a]n action to recover withdraabliability is treated in
the same matter as a delinquent contribution matter under 29 U.S.C. § Tidé&ing Emps. of
N. Jersey Welfare Fund, Inc. v. Bellezza Co.,, B¢ F. App’x 972, 975 (3d Cir. 2003T.he
delinquent contribution provisions of ERISA provide that certain remedies are mgnd2®
U.S.C.1132(g)(2). Theseremedies includ&nterest on the unpaid contributions; the greater of
the accruednterestor an amount not in excess of 20% of the principle due; and reasonable
attorney’s fees and costs of the actioBéllezza57 F. App’x at 975 (citing 29 U.S.C. 88
1132(9)(2)(B)(D)).

As noted above, we have concluded that Plaintiff is entitled to witladaility in the
amount of $317,159.21. Defendant is also required tanpeseston the unpaid contribution in
the amount of $5,550.2&8ee29 U.S.C. § 1132(g)(2)(B). This figure is based on the
Declaration of Matthew D. Areman, Esghich calculateghe interesfrom the date of default
on November 28, 2012 atate of 325%. (Areman Decl. 3') Defendant must also pay
liquidated damages in the amount of $63,4318de29 U.S.C. 8.132(g)(2)(C)(ii)) We base
this amount on the plan’s governing documehich states that “[i[jjuidated damages shall be
20% . . . of the amount owed by the employer, unless the Trust Fund is entitled to a greater sum

by a doubling of the interest.” (Pension Plan 51, Pl.’s Mot. Ex. A.)

! This rate is established by the Pension Be@afirante€Corporation. See29 C.F.R. §
4219.32.



Plaintiff is also entitledo “reasonable attorney’s fees and costs of the action....” 29
U.S.C. 81132(g)(2)(D). “[T]he most useful starting point for determining the amount of a
reasonable fee is the number of len@asonably expended on the litigation nplikd by a
reasonable hourly rate YWashington v. Phila. Cnty. Ct. of Common P)&$sF.3d 1031, 1035
(3d Cir. 1996) (quotingdensley v. Eckerhard61 U.S. 424, 433 (1983)A reasonald hourly
rate is generally calculated according to prevailing market rates in the relerantiogy. Id.

In addition, “[a] request for fees must be accompanied by ‘fairly definibenredtion as to hours
devoted to various general activitieg)., partial discovery, settlement negotiations, and the hours
spent by vaous classes of attorneysTrs. Of Teamsters Pension Trust Fund of Phila. &

Vicinity v. Sheinman Provision CdNo. 11-6116, 2012 WL 3104402, at *2 (E.D. Pa. July 30,
2012) (quotindJAW Local 259 Soc. Sec. Dept. v. Metro Auto,G01 F.3d 283, 291 (3diC

2007)).

Here, Plaintiff has submitted tli¥eclaration othe Fund’s attorney, Matthew D. Areman,
Esquire Mr. Areman’s feef $300 an hou¢(Areman Decl. 2)although somewhat highppears
to be reasonabia the context of ERISA representatioBheinman2012 WL 3104402, at *1
(finding thatthe attorney’see of $300 dollars per houras reasonablelarpenters Pension &
Annuity Plan v. GrossdNo. 07-5013, 2009 WL 2431340, at *7 (EBa. Aug.6, 2009) (finding
associatede of $230 per hour reasonabl®)s. of Nat. Elevator v. Imperial Service, Inso.
10-2592, 2013 WL 3914779, at *5 (E.D. Pa. July 29, 2013) (finding that fees of $215 and $225
per hour were reasonable). In addition, Mr. Areman’s Declaration provides gpties@f the
tasks that he performed and the amount of 8pent on each taghkilled in one-tenth hour
increments. (Areman Decl. 2). Counsel’s hourly total of 10.8 hours indledesv of the file,

preparation of the pleadings, preparation and filing of the entry of default, and poepafahis



Motion for Default Judgment. We find these representations to be reasoRiality, Plaintiff
seeks $350 in filing fees, $154.50 for the service of process, and $101.70 in photocopy and
postage ch@es. These costs algopear necessary and reasonable.
IV. CONCLUSION

For the foregoing reasorBlaintiff's Motion for Default Judgment will bgranted.

An appropriate Order follows.
BY THE COURT:
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R. BARCLAY SURRICK, J.
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