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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

IMPALA PLATINUM HOLD INGS CIVIL ACTION
LIMITED, et al.
NO. 13-2930
V.

A-1 SPECIALIZED SERVICES AND
SUPPLIES, INC., et al.

MEMORANDUM RE CONFIRMATION OF A RBITRATION AWARD

Baylson, J. April 26, 2016

Plaintiffs Impala Platinum Holdings Limited and Impala Refining Services Lémite
(collectively, “Impala”) moveo lift the stay currently imposed on this suit, confirm the final
arbitration award and enter judgment in conformity therewith in this diverggchrof contract
action. Defendant A-Specialized Services and Supplies Inc.-L"Aopposes Impala’ motion
and moves to vacate the final arbitration awdfdr the following reasongmpala’s motion is
GRANTED and Al’'s motion is DENIED.

l. FACTUAL BACKGROUND & PROCEDURAL HISTORY

This lawsuit began with Impala’s filing of its Complaint on May 28, 2013. (ECF). |
its Amended Complaint, filed on August 1, 2013 (ECF 12), Impala asserted four i@3:clai
(1) breach and anticipatory breach of contract;af@) (3) fraudulent transfer; and @¥each of
fiduciary duty. In response, defendantLAnoved to dismiss for failure to state a claim or to stay
pending arbitration (ECF 18), defendant Slogam Limited Partnership (“Slogaovgd to
dismiss for failure to state a claim or to stay pending arbitration (ECRAd jefendant Suresh
Khosla (“Suresh”) moved to compel arbitration and dismiss claims, or, iti¢éneadive, to stay

the action pending arbitration (ECF 19).
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On December 24, 2013, the parties entered into an agreement providing, among other
things, for first the mediation and, if necessary, binding arbitration (the “Disgs@Rion
Agreement”) dthe claims at issue. (ECF 42, Ex. B (“D.R. Agmt.”)). The Dispute Resolution
Agreement provided the arbitration be before the London Court of InternationabAdnitr
(“LCIA") and that, “[pJursuant to Article 26.1 of the LCIA Rules, the Tribunal’saagvshall
include the statement of the reasons for it.” (D.R. Agmt. 8 4(e)). The DispsiéuBen
Agreement further provided that, “[ijn the U.S. Court, all proceedings related aobitation
will be governed by Chapter 1 of the Federal Arbitration Act, 9 U.S.C. 88 1-16.” (D.R. Agmt.
8 5). Finally, the Dispute Resolution Agreement stated “[t]he arbitratiordaway be
confirmed by the U.S. Court pursuant to Section 9-11 of the Federal Arbitration Act, 9 U.S.C.
88 9-11” and that, “[pJursuant to Chapter 1 of the” FAA, “an order confirming the arbitrati
award will be entered in the U.S. Action as a final judgment” and that such ortldrdve the
same effect as a final judgment entered by the U.S. Court in a case that was adjbylitsted
U.S. Court.* (D.R. Agmt. § 6).

The Court entered a consent order, signed by all parties, on January 9, 2014 (the
“Consent Order”), whereby the parties agreed to enter mediation. (ECH g&di&tion
proved unsuccessful, the parties would proceed to arbitration in the LCIA. On tleadatm
the Court ordered the proceedings in this action stayed. (ECF 24).

The mediation indeed proved unsuccessful and, on March 25, 2014, Impala filed a
Request for Arbitration with the LCIA, to which A-1 respondedApnil 28, 2014. (ECF 43, Ex.

A (“Final Award”) 1113-14). The LCIA Tribunal consisted of a panel of three (3) arbitrators.

! According to the Dispute Resolution Agreement, the term “U.S. Atti@s defined as “the case

captionedmpala Platinum Holdings Limited, et al. v-1ASpecialized Services and Supplies, Inc., eNal. 13
CV-2930, now pending in the Eastern District of Pennsylvania,” and the'tteBnCourt” was defined as “the
Eastern Districof Pennsylvania.” (D.R. AgmtDefinitions.
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Impala nominated Mr. David Owen, QC; A-1 nominated Lord Leonard Hoffmann; and tiAe LCI
Court nominated as President of the Tribunal Professor Bernard Hanotiau. (Fimel{Aw&8).
On June 16, 2014, the Tribunal issued Procedural Order No. 1. (Final A®ayd Aifter A1
sought an extension of time to submit its Statement of Defence and Coumteoctbe Tribunal,
both A-1 ard Impala provided new proposed dates for the procedural timetable, and the Tribunal
issued an Amended Procedural Order No. 1 (together with Procedural Order No. 1, the
“Procedural Orders”) on December 12, 2014. (Final Award {3028-Witness statements,
expert reports, and factual and legal exhibits were submitted by the padoeding to the
timetable and guidelines provided in the Procedural Orders. Procedural Order Nodégnovi
Paragraph 6.5, that “[e]ach Party is entitled to ceo&anine witnesses or experts at the Hearing
by notification to the Party that has submitted the withess statement(s) drreppei(s) and to
the Tribunal on or before the date indicated in 1.1 above.” (ECF 47, Ex. 1 (“First O'Hayer
Decl.”), Ex. E (“Proc. Order”)) Amended Procedural Order No. 1 provides the s&ms. (
O’Hayer Decl., Ex. F (Am. Proc. Order”)). No provision was made, in either of thed®nad
Orders, for direct examination of witnesses or experts at the oral eaigemtiaring’

Approximately one week before the oral evidentiary hearing was to be hdld, A
informed the Tibunal and Impala that Mr. RajeSeth (“Mr. Seth”), A-1’s principal witness in
the arbitration, had recently undergone a surgical operation that would not allowlem t
present athe hearing in London. (Final Award { &2e alsd-irst O’'Hayer Decl., Ex. L). Al
urged that, rather than proceed with the oral evidentiary hearing as origictadiguled, the
parties should opt instead to either (1) adjourn the evatgrtearing until a later date, or

(2) conduct a split hearing, with the first part of the hearing taking placegasadly scheduled

2 Paragraph 6.1 provided, in pertinent part: “If a Party wishes to addisemes by fact witnesses or expert

witnesses, it shall submitritten withess statements and expert reports together with the ssibng mentioned in

3



and the second part, to include Mr. Seth’s examination, taking place at a later deteAyard
1 82). A prefered the first option_(id, while Impala preferred the second. (f 85). The
arbitration oral evidentiary hearing was held Jul§, 2015, in London. (Final Award { 90).
On the first day of the hearing, A-1 and Impala “made extensive oral submissions
relation to Al’s request for the rescheduling of the hearing following” Mr. Seth’ssinand
the Tribunal, “after deliberation, decided to proceed with the hearing, as tyignasaged by
Amended Procedural Order No. 1, and, upon Impala’s request, to have a two-day additional
hearing on 19 and 20 November 2015, where Mr. Seth, and, potentially, some of Impala’s
witnesses, would be examined and cresamined.” (Final Award 91;see alsd-irst O’'Hayer
Decl., Ex. O (“Day 1 Tr.”) 2:2-45:13).
TheTribunal rendered the following decision in thi@al Award, dated December 9,

2015:

0] Orders Al to pay to Impala $7,884,527 on Loan A,

$74,453,422.09 on Loan B, $95,718,574.84 on Loan C,

$7,045,922.12 on the special cash advance and $4,565,617.37 on

the Trade Debts, for a total amount of $189,668,037.2;

(i) Orders Al to pay to Impala praward interest equal to 2%

on the amounts of $74,453,422.99, $95,718,574.84, $7,045,922.12

and $4,565,617.37 from 16 April 20-13 until the date of this award

and on the amount of $7,884,527 from 7 July 2015 until the date of

this award;

(i)  Orders Al to pay to Impala postward interest equal to

2% on the total sum of $189,668,037.2 from the date of this award

until the date of payment;

(iv)  Dismisses Al’s counerclaim in its entirety;

(v) Decides that AL shall bear the whole of the arbitration

costs in the amount of GBP 228,268.76, and shall reimburse

Impala the amount of GBP 115,021.38, representing the
registration fee and advances already paid by Impatecoount of

191.1(a}1.1(b) above.” (emphasis added).



the arbitration costs of this case, less the balance of funds to be
returned by the LCIA;

(viy  Decides that AL shall pay to Impala $1,844,064.62, being
the whole of their legal and other costs, and

(vii)  Dismisses any other relief or claim.

(Final Award 1255).

Thereafter, on January 22, 2016, Impala moved to Confirm Arbitration Award, Lyft Sta
and Enter Judgment in Conformity with Final Arbitration Award. (ECF 42, (“Mot. Qo).
On February 8, 2016, A-1 filed its Opposition to Impala’s Motion to Confirm (ECF 44) and
moved to Vacate the December 9, 2015 Arbitration Award of the London Court of International
Arbitration (ECF 46, 47, ("Mot. Vacate”)). Impala filed its Opposition to A-1'stidn to
Vacate on February 25, 2016, (ECF 52, (“Pls.” Opp’n”)), to which A-1 replied on March 8, 2016
(ECF 55, 56, (“Def.’s Reply”)). Impala then filed a Sur-Reply Brief in Oppwsio
Defendant’s Motion to Vacate (ECF 57, (“Pls.” Sur-Reply”)), which this Courhped by
Order dated March 12016 (ECF 595,

Il PARTIES’ CONTENTIONS

A-1 argues that vacatur of the Final Award is mandated because the Tribunalltyas gui
of misconduct in both (1) refusing to postpone the hearing in light of Mr. Seth’s hospiteliz
and (2) failing to provida procedure by which-A could (a) adduce additional testimony from
Mr. Seth himself and (lrecall witnesses. (Mot. Vacate at 5)-1Adentifies seven (7) instances
in which A-1’s presentation of evidence and argument at the oral evidentiarygh&asin

prejudiced. (Mot. Vacate at®). A-1 further argues that these seven instances of prejudice it

3 There is, also currently before the Court in this matter, the nowltibyed motion by Impala for Leave to

File Motion to Lift Stay and for Leave to Amend the Amended ComplainFdrdsecond Amended Complaint
(ECF 60), which this Memorandum does not discuss. Impala has @sa o intervene in a related case, Civil
Action 132510.



actually sufferedoutweighany prejudice that Impalaay havesuffered had the hearing been
postponed, because the parties had already waited eleven (11) months forgaameiinmpala
could have been compensated for any such delay through an award of prejudgment interes
(Mot. Vacate at 9).

Impala disagrees, contending that A-1's Motion to Vacate must be denied for two
reasons. First, Impala argudst A-1 waived the issues raised in its Motion to Vacate because
A-1 failed to raise its objections during the arbitration hearing. (Pls.” Opi0-aR). Second,
A-1 failed to meet the very limited review afforded an arbitration panel’ssgtoal decisions.
(Pls.” Opp’n at 13). In arguing this second point, Impala contends thairfieulated the wrong
standard by which to determine whether an arbitration panel’'s denying a reqoestpone
hearings warrants vacatur of the award. Accordirighfmala the appropriate test demands that
the party seeking vacatur must prove by clear and convincing evidence théittlagi@ panel
had no reasonable basis for its decision. (Pls.” Opp’n at 16). Impala contends thatn®tl ca
meet this standard because the Tribunal had not just one, but several reasonable dasks on w
to ground its decision not to postpone the oral evidentiary hearing. (PIs.” Opp’n at 22-25).
Finally, taking each of A-1's seven points in turn, Impala argues that none isivel it
prejudice. (Pls.” Opp’n at 26-30). Thus, Impala argues that because A-1 cannot show it did not
receive a fair hearing,atmotion for vacatur of the Final Award must be denied.

In reply, Al argues that it did not waive its objection to thétinal’s denial of its
request for postponement by continuing with the oral evidentiary hearing beraesA-1
raised its argument before the Tribunal, A-1 preserved the issue for tatereant in a motion to
vacate. (Def.’s Reply at 3). FurthermorelA&ontends that Impala misstates the law in the

Third Circuit when it argues that A-1 must show there was “no reasonable basie for t



Tribunal’s refusal to postpone the hearing. (Def.’s Reply @t BNevertheless, A argues, it
has met the more stigent “no reasonable basis” test becauseM@)Seth’s illness was
unexpected and so A-1's request for postponement on the first day of the hearing is not a
reasonable basis for refusal; @sthearing briefing was inadequate to mitigate the harmrof M
Seth’s absence from the hearing; andiif®ala’s charges of prejudice it would have suffered
from a postponed hearing are greatly exaggerated. (Def.’s RepB)atFinally, A1 contends
that vacatur is warranted because, under 9 U.S10(&8(3),it was deprived of a fair hearing. In
SO arguing, At first takes issue with Impala’s poiby-point dissection of italleged instances
of prejudice, stating that the Court must instead “consider the collectiveljpeepuffered by A-
1.” (Def.’s Reply at 11). Ak vigorously denies that its arguments are mere “conjecture,”
contending that the law provides for vacatur where the moving party proves thauthenrght
have been different had the Tribunal postponed the hearing. (Def.’s Reply at 11-12).

In a SurReply, Impala reaffirms that the “no reasonable basis” test is the gogerni
standard and that A-has neither met that test nor demonstrated that it was denied a fair hearing.
(Pls.” SurReply at 715). In addition, Impala raises a new point in support of its argument for
waiver, providing that A-1 failed to take advantage of the two (2) additional dagsidetby the
Tribunal and that “[i]t was clear to everyone. that those two days were reserved for the cross-
examination of Mr. Setand whatever other process Al could demonstrate was required to
reduce any prejudice it may have suffered by reason of Mr. Seth’s absence at the July’hearing
(Pls.” SurReply at 4) (emphasis added). As such, Impala arguiEs Acknowledgment at the
erd of the hearing that it was satisfied with the procedure the Tribunal follovithduivtaking
advantage of those additional two days, constitutes a waiver of any objection tithmalls

refusal to postpone the hearing. (Pls.” Sur-Reply at 5).



A-1 provides additional briefing to address this new position taken by Impata whi
argues that the record clearly demonstrates that all pattiels Impala, and the Tribunal—
recognized that the additional two days were only to be used forexassnation bMr. Seth,
if Impala so required. (ECF 62 Y gke als&ECF 62, Ex. 6 (“Third O’'Hayer Decl.”) 11 5-8).

The Court held oral argument on April 25, 2016. Counsel farréierated its
arguments as to the unfairness of the Tribeoating to a final dasion without giving Mr. Seth
an opportunity to appear. Aalso criticizes the panel for coming to a decision on the merits
without having ever seeing Mr. Seth in person, and impliedly rejecting his svgteements
without ever observing him. The taemains that Mr. Seth submitted four separate witness
statements, and tA@ibunal did consider them. A-1 further argues that given Mr. Seth’s
undisputed medical condition, the Tribunal should not have “rushed to judgment” without
extending the time fdoriefing. The Court notes that A-1 has filed, in this Court, as part of its
papers in its motion to vacate and in opposition to confirmation of the awdaffearof proof”
as to what Mr. Seth would have testified to if he had been allowed to present additional
testimony (SeeECF 47, Ex. 2; ECF 62, Ex. 4).

[l. LEGAL STANDARDS

The Federal Arbitration Act (“FAA”), 9 U.S.C. 88 1-16, explicitly permits the ofs
arbitration and specifically authorizes individuals in commercial transad¢tbarentrat for
arbitration. The FAA evinces a “liberal policy favoring arbitration,” and sddislation
“compels judicial enforcement of a wide range of written arbitration agretsni Circuit City

Stores, Inc. v. Adams, 532 U.S. 105, 111 (2001). UnddfAlAe

If the parties in their agreement have agreed that a judgment of the
court shall be entered upon the award made pursuant to the
arbitration, and shall specify the court, then at any time within one
year after the award is made any party to the atiotranay apply



to the court so specified for an order confirming the award, and
thereupon the court must grant such an order unless the award is
vacated, modified or corrected as prescribed in section 10 and 11
of this title.

9U.S.C.809.
Section 10 of the FAA provides, in pertinent part:

In any of the following cases the United States court in and for the
district wherein the award was made may make an order vacating
the award upon the application of any party to the arbitration—

(1) where the awardvas procured by corruption, fraud, or undue
means;

(2) where there was evident partiality or corruption in the
arbitrators, or either of them;

(3) where the arbitrators were guilty of misconduct in refusing to
postpone the hearing, upon sufficient cause shown, or in refusing
to hear evidence pertinent and material to the controversy; or any
other misbehavior by which the rights of any party have been
prejudiced; or

(4) where the arbitrators exceeded their powers, or so imperfectly
executed them that mutual, final, and definite award upon the
subject matter submitted was not made.

9 U.S.C. §10(a).

These four grounds are the exclusive grounds for vacatur of an arbitration &ladrd.

Street Assocs., L.L.C. v. Mattel, In&52 U.S. 576, 584 (2008). As a result, a district court’s

position “is generally to affirm easily the arbitration award under thremely deferential
standard-a result that is squarely in line with the purpose behind the FAA where courts are
tasked with reviewing an arbitrah decision.”ld. The Third Circuit has often recognized the
“exceedingly narrow” and “extremely deferential” review a district court has aw arbitration

award. Metromedia Energy, Inc. v. Enserch Energy Servs., Inc., 409 F.3d 574, 578 (3d Cir.

2005) (quoting Dluhos v. Strasberg, 321 F.3d 365, 370 (3d Cir. 2G@8)glsd-reeman v.




Pittsburgh Glass Works, LLC, 709 F.3d 240, 251 (3d Cir. 2013). But, “[e]ffusively deferential

language notwithstanding, the courts are neither entitled nor encouraged simgideo

stamp’ the interpretations and decisions of arbitrators.” Matteson v. Rydein8y<99 F.3d

108, 113 (3d Cir. 1996).
V. DiscussioN

A. A-1's Motion to Vacate the Final Award

A-1's Motion to Vacate argues that the Final Award shiwedacated under Section
10(a)(3) of the FAA, which provides the a district court may vacate an awarde‘tiee
arbitrators were guilty of misconduct in refusing to postpone the hearing, uparestifause
shown.” The Third Circuit defines “misconduct’ under 9 U.S.C. 8§ 10(a)(3) as conduct ‘which so
affects the rights of a party that it may be said that he was deprived of a faigheaCoastal

Gen. Constr. Servs. Corp. v. Virgins Islands Hous. Auth., 98 Fed. App’x 15, 159 (3d Cir. 2004)

(quoting_Newark Stereotypers’ Union v. Newark Morning Ledger Co., 397 F.2d 594, 599 (3d

Cir.), cert. denied393 U.S. 954 (1968)). Here, the parties disagree not only as to whether the
Tribunal’s refusal to postpone the oral evidentiary hearing constitutesnmdistovarranting
vacatur of the Final Award, but also as to what test governs this Court’s revileat decision.

A-1 argues that only the fair hearing standard applies, while Impalanctsnthat, in addition to
the fair hearing standard, A-1 must show that there was no reasonable basis rfitnutined’S
decision.

1. The “Reasonable Basis” Test Applies

The parties disagree what standard governs a district court’s revievadfital
tribunal’s refusal to postpone a hearing. The Third Circuit hasquatrely addressed the issue.

However, a review of those decisions by Courts of Appeals which have so confrontedehe iss
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demonstrates that an arbitrator’s decision to deny a postponement should not be distuebed if

is a reasonable basis for theidemn.* In Schmidt v. Finberg, 942 F.2d 1571 (11th Cir. 1991),

the Eleventh Circuit considered an appeal of a district court’s denial of a motiorate aa
arbitration award where the appellants challenged the tribunal’s redysastpone the hearing
or extend it to receive an important witness’s testimony. The issue, asifbgntiee Eleventh
Circuit, was “whether there was any reasonable basis for the arbitatefsse to postpone the
hearing or to continue it in order to receive [the withése®imony.” Id. at 1574.

Significantly, theSchmidt court was not concerned with whether the tribunal had
articulated a reasonable basis, as the panel’s response was a terse denialhbubwhet a
reasonable basis was evidenced in the record before the wbufihe Schmidtcourt found not
one, butfour “grounds on which the panel may have acted in denying” the postponement
request, including that the arbitral panel may have rested its decision on thginggedicy of
arbitration to expeditiously handle commercial disputdsat 1174-75.

Nor has the Third Circuit foreclosed the application of the reasonabledstsis cases
where an arbitral tribunal has refused to postpone a hearing. Courts in thit Bastinely
apply the “easonable basis” test to motions to vacate arbitral awards based on a refusal to

postpone the hearindRita’s Water Ice Franchise Co. v. Simply Ices, IiNn. 08-2011, 2008

WL 4483812, at *4 (E.D. Pa. Sept. 30, 2008); Maiocco v. Greenway Capital Corp., No. 97-0053,

1998 WL 48557, at *6 (E.D. Pa. Feb. 2, 1998); United Steelworkers of Am.ABGLELC v.

4 Johnson v. Directory Assistants, In€97 F.3d 1294, 1301 (11th Cir. 201baws v. Morgan Staely Dean
Witter, 452 F.3d 398, 400 (5th Cir. 200@&)exander Julian, Inc. v. Mimco, In29 Fed. App’x 700, 703 (2d Cir.
2002);El Dorado Sch. Dist. No. 15 v. Cont'l Cas. Co., 247 F.3d 843, 848 (8th Cir. 206¢y: Cty. Bd. Of Educ.

V. EUA Cogonex Corp.No. 986273, 1999 WL 1023704, at *2, (6th Cir. Nov. 5, 1993)gelman v. Testerman
No. 981782, 1998 WL 795194, at *2 (4th Cir. Nov. 17, 1998ke alstMandell v. ReeveNos. 166530, 107389,
2011 WL 4585248, at *6 (S.D.N.Y. Oct. 4, 2011) (statimgtTempo Shain Corp. v. Bertek, I1nd20 F.3d 16 (2d
Cir. 1997), “stands for the proposition tlzdisent a reasonable basen arbitration panel’s refusal to grant an
adjournment of a hearing due to a medical emergency constitutes mistiritdresults in the exclusion of material
evidence prejudicing the parties in the dispute.”) (emphasis added)).
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Bldg. & Constr. Trades Dep’'t of Am. Fed’'n of Lab8pngress of Indust. OrgdNo. 95-6737,

1996 WL 596125, at *9 (E.D. Pa. Oct. 17, 1996). A-1 has natishioese rulings are contrary
to any jurisprudential principle or would not be adopted by the Third Circuit, even if agplyi
the fair hearing standard.

Accordingly, the Court applies the standard advocated by Impala in reviewirg A-
motion to vacate the Final Award.

2. Tribunal Had “Reasonable Basis” to Refuse Postponement of Hearing

Thus, the question before the Court is whether the Tribunarmagasonable basis to
deny Al’'s request to postpone the oral evidentiary hearing. Here, the Tribunal had not one, but
several, reasonable bases upon which to ground its decision to desyefjuest and conduct
the oral evidentiary hearing as scheduled.

First, the Tribunal had a reasonable basis in refusing to postpone the hearing trexaus
partieshad ample time to prepare for the oral evidentiary hearing, which had been set for

approximately one yeatSeeVitarroz Corp. v. G. Willi Food Int’'l Ltd., 637 F. Supp. 2d 238,

250 (D. N.J. 2009) (refusing to vacate arbitration award where “[b]oth pirtieis action were
given ample time to investigate the various claims through extensive digcandreach party

was well prepared to present their respective argumese® alsdHaddenv. UBS Fin. Servs.,

Inc., No. 15-0153, 2015 WL 6680902, at *3 (W.D. Ky. Oct. 29, 2015) (denying petition to

vacate where “matter. . had been ongoing for multiple years and [panel] believed the parties
had ample time to prepare and think through the case”). The first procedural neegihgld on

June 12, 2014. (Ral Award Y24). Procedural Order No. 1, which was issued by the Tribunal

on June 16, 2014 (Final Award § 25), provides that the oral evidentiary hearing was to &@ake plac

on “6 to 10 July 2015 (with 13 to 15 July in reserve).” (Proc. Order at 3). Amended Procedural

12



Order No. 1, which was issued on December 12, 2014 (Final Award { 30), provided the same
dates. (Am. Proc. Order at 3).

Second, in the interim between the issuance of Procedural Order No. 1 and the oral
evidentiary hearings in July of 2015, both Impala and A-1 submitted briefing, witness
statements, expert reports, and engaged in extensive disco8eg;.e(g.Final Award 1 13-

89). By the time the oral evidentiary hearing began on July 6, 2015, the parties had “exchanged
275 pages of detailed and comprehensive legal arguments, 236 pages of factual evidence in the
form of sworn witness statements, 136 pages of expert evidence in the form of epxqest, r

639 documentary exhibits and 88 legal exhibits.” (Pls.” Opp’n, Ex. 1 (“Fraremk”DY 7); see
alsoFinal Award 1127, 31, 51, 62J.

Third, A-1 filed its “third andfourth [witness statements] of Mr. Rajesh Seth” (Final
Award 162) (emphases added) on June 3, 2015 (id.), approximately one month before the
hearing was to take pla€eln all, Mr. Seth provided four (4) witness statements in the course of
the arbitral proceedings. (First O’'Hayer Decl., Exs. R, S, T, U). Given thedaple

submissions” and “voluminous supporting materialganstech Indus., Ing. A&Z Septic

Clean 270 Fed. App’x 200, 209 (3d Cir. 2008), the Court is persuaded that the Tribunal had a
reasonable basis in refusing to postpone the hearing notwithstanding Mr. Seth’s,absence
particularly as Mr. Seth had already submitted multiple witness stateasecitsse to a month
before the oral evidentiary hearing.

Fourth, the Tribunal required, and received, post-hearing briefing from bothalanmh

A-1. On the last day of the hearings, the Tribunal discussed, with the partiesn¢heffdost-

° A-1 has not denied this catalogue of submissions, either as presentquhlsydnthe Tribunal in its Final

Award.
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hearing biefs. (First O'Hayer Decl., Ex. Q (“Day 3 Tr.”) 126:23-128:4). On July 24, 2015,
after the hearing, Impala notified the Tribunal that the parties had dftjedde post-hearing
briefs of a maximum of 75 pages on 11 September 2015.” (Final Award { 95). Both parties
submitted their post-hearing briefs on that date, and indeed filed additional eahibrsgaged

in further briefing, all of which was received by the Tribunal. (Final Award7$01). The
Tribunal certainly had a reasonable basisvbich to proceed when post-hearing briefing, to be
submitted over two months from the conclusion of the oral evidentiary hearing, could mitigate

the effects a representative’s absence. GBtmva Office Integration, Inc132 F. Supp. 2d at

221 (noting, in finding arbitrator had reasonable basis for refusal to postpone heating, tha
“arbitrator was willing to accept pekearing submissions” from absent party).

However, Ai has failed to give any good reasomyit could not have filed an offer of
proof at some point during the arbitration proceedings or, if Mr. Seth was still togrkpare
such a statement, requéstim the Tribunal an extension of time to file such an offer of proof.
The record contains a showing that when the Tribasiatd if A1 had any objection to closing
the record, Al’s counsel answered in the negative. (Day 3 Tr. 129)7-There was nothing to
prevent A-1's counsel at the arbitration from requesting a further opportargtjpmit a
statement for Mr. Seth. A-1's arguments that Impala did something impropecidingenot to
crossexamine Mr. Seth ignores the strategic decisi@king which a party still has whethar
an arbitration or in a courtroom. Impala did not breach any covenant or rule of procedure by
decidirg not to cross-examine Mr. Seth, even doing so close to the reserved November date. A-1
does not show any authority that would allow this Court to consider the proposed “offer of

proof” submitted by A-1 in this Court, when A-1 has failed to show that the Tribunaledolat

6 On that same date,-A submited an additional witness statement prepared by Mr. Vinay Somei) whi

was only filed in accordance with permission secured from the Tribuealmpala’s objection. (Final Award
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any procedural or substantive rights of A-1 in its scheduling and disposition deeistbas
arbitration.

A-1's seven points, though artfully presented, are at bottom an attempt to obtain fom thi
Court ade novaeview of issues alrely presented to, and rejected by, the Tribunal. However,
“[t]he issue is not whether this Court would have acted in the same manner, but hetierw
the arbitrator had a ‘reasonable basis’ for denying the requested adjourn@gawa Office

Integraton, Inc, 132 F. Supp. 2d at 221. Here, the Tribunal acted in an eminently reasonable

manner in refusing to grant A-1's application to postpone the hearing. AccordingGotine
will deny A-1's motion for vacatur of the Final Award undet®a)(3).

3. A-1 was Not Denied ‘d&air Hearing”

Even if the Court were to acceptlAs position that, in the Third Circuit, it must apply
only the “fair hearing” test, the same result follows. “[V]acatur pursuasécttion 10(a)(3) is
warranted only where ‘tharbitrator’s refusal to hear proffered testimony so affects the rights of

a party that it may be said that he was deprived of a fair heari@gritury Indem. Co. v.

Certain Underwriters at Lloyd’s, London, subscribing to Retrocessional megrdeNos. 950548,

950549, 950646, 584 F.3d 513, 557 (3d Cir. 2009) (quoting Teamsters Local 312 v. Matlack,

Inc., 118 F.3d 985, 995 (3d Cir. 1997)). A-1 analogizes its position principally to two cases,

Coastal General Construction Services Corp. v. Virgin IslandsiHgwiuthority 98 Fed. App’x

156 (3d Cir. 2004), and Tempo Shain Corp. v. Bertek, Inc., 120 F.3d 16 (1997). However,

neither case is similar to the facts of thise

Coastal Generahvolved egregious tactics that are simply not at play here.atn th

case—less than 24 hours before the arbitration proceeding was scheduled to Gegistat

presented its adversary, VIHA, with an amended claim and several volumes ofisgpport

1959-62). 15



evidence._Coastal Ge@onstr. Servs., Inc. v. Virgin Islands Hous. Au288 F. Supp. 2d 707,

708 (D. V.1. 2002). VIHA objected both before and at the close of the proceeding, but the
arbitrator nonetheless continued with the arbitration hearing and ultimatatgedvCoastal
substantial monetary reliefd. VIHA subsequentlyrought suit in the territorial court to vacate
the arbitrator’'s award under 8§ 10(a)(3) for failure to postpone the heddin@he territorial

court granted VIHA’s motion, which the district court affirmdd. The Third Circuit agreed

with the terrtorial court that Coastal’s “eleventiour tactics” amounted to misconduct which
deprived VIHA of a fair hearingCoastal Gen98 Fed. App’x at 159. Here, however, as
exhaustively detailed in the Final Award, Impala and provided each other with bfieg,

factual statements, expert reports, and supporting evidence. (Final Award 9 T3u88)as

was not the case in Coastal Gendpglthe time the parties arrived in London for the oral

evidentiary hearing, the issues were well developed and counsel thoroughlygfepare

A-1 urges that Tempo Shain is instructive because both cases involve witnesses whose
unavailability was caused by a medical issue. (Mot. Vacate at 10). The Cogrééssaln
Tempo Shain, the party against whammaward wasltimately issued, Bertek, intended to call a
witness to provide “crucial testimony concerning the negotiations and dealiagehdhe

parties which it claims only [that witness] could testiff.émpo Shain Corp., 120 F.3d at 17.

The Second Circuit concluded that the arbitration panel had no reasonable basis to proceed
without the witness’s testimony, and vacated the district court’s confirmatioe afltitration
award. Id. at 21. Here, however, there is a crucial difference. It was nbtthAat inended to

call Mr. Seth as a witness, but rather Impathich had reserved, but then waived, any cross-

! For similar reasongillendale Nursing Home, Inc. v. Loca115 Joint Bd.377 F. Supp. 1208, 1213
(S.D.N.Y. 1974) is inapposite. There, the court vacated an award where tte@rbad already granted multiple
adjournments to the other party and had also permitted the other pattpdoide more issues. Neither of those
factual circumstances is present here.
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examination of Mr. Seth. Under Amended Procedural Order No. 1, and as admitted ImeA-1, t
only way the parties could obtain the live testimony of ta@gs at the oral evidentiary hearing
was through cross-examination. (Am. Proc. Order 88 6.1séebals@®’Hayer Decl. TL3(f)
(“[1]f a witness was not called for crogxamination there was no procedure to allow them to
give oral evidence.”)). Indeethe only party that would have been prejudibgdMr. Seth’s
unavailabilityis Impala becauséwas the only party entitled to cross-examination of Mr. Seth
under the Procedural Orders.

Here, the parties agreed by contract, in the Dispute ResoAdi@@ment, to resolve
their issues via arbitrationSée generall¥p.R. Agmt.). “In bilateral arbitration, parties forgo
the procedural rigor and appellate review of the courts in order to realize tligsbaferivate

dispute resolution: lower costs, greater efficiency and speed, and thetahshityose expert

adjudicators to resolve specialized disputestdltNielsenS.A. v. AnimalFeeds Int'l Corp., 559
U.S. 662, 685 (2010). Both parties having received these benefits of the bargain struck, the
Court finds that A-1 received a full and fair hearing and therefore will not bigtarFinal
Award ®
B. Impala’s Motion to Confirm the Final Award

Impala has moved to confirm the Final Award. The FAA provides that “unless thé awa
is vacated, modified, or corrected as prescribed in [9 U.S.C. 88 10-11]," the Court ‘emisagr

motion to confirm the award.Kulchinsky v. Ameriprise Fin., No. 11-319, 2011 WL 2745967,

at *14 (E.D. Pa. July 14, 2011) (quoting 9 U.S.®@)& As the Court has determined there is no

8 Because the Court has already determined thaivas not denied a full and fair hearing, and that the

Tribunal had a reasonable basis to derl/#\request for an adjournment, the Court will angage in a lengthy
discussdn of Impalas argument regarding waiver, but finds that it has merit as an aergedunds for decision.
o The Court recognizes that the Dispute Resolution provides “[t]heatibit awardnaybe confirmed by
the U.S. Cart pursuant to SectionBl of the Federal Arbitration Act, 9 U.S.C. 881.” (D.R. Agmt. §)
(emphasis added). For the reasons indicated in this Memorandum, thés@Qoaming Impala’s motion for
confirmation, in accordance with the terms of thspDte Resolution Agreement and the FAA.
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basis upon which to vacate, modify, or correct the Final Award, the Court granta’énpa
motion to confirm.
V. CONCLUSION
For the foregoing reasons, the Couitt GRANT Impalas motion to confirm and DENY
A-1's motion to vacate.

An appropriate Order follows.
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